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under S. 26 F for pre-emption — Applicant 
must be a co-sharer-tenant at time of present- 
ing his application—Partition of holding among 
co-aharers long before transfer of portion there¬ 
of—Subsequent apportionment of jama—Appli¬ 
cant held was not a co-sharer-tenant at time of 
presenting application 224 

-S’. 26 F — Application under — Deposit 

made subsequently within period of limitation 

144a 

-S. 26F —Order dismissing application to 

set aside c.r dismissal of application under 
S. 2uF — Appeal 77 

-S. Object 276 

- S.26F (1) — Terms "co-sharer in the 

tenancy” and "co-sharer tenant” — Meaning of 
—Unrecognised transferee of share in non-trans- 
ferable occupancy holding before 192*^ if co- 
sharer in tenancy — Heirs of or donees from, if 
protected from pre-emption 2'?c 

- S. 2GG,suh-ss. (la) and (8) to (11) — 

.l-hTect of — Mortgage by conditional sale with 
possession is not automatically extinguished on 
expiry of fifteen years : 31 A. I. K. Ib44 Oal. 
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Caloatta Polioe Aot (conul.) 


Caloatta High Court Rules (A,S.) (contd,) 

foe deturminotion of oourt-feea payable ou appeal 
filed before High Court — His decision ia final 
under S. 6, Court-fees Aot 8l0a 

—rOnj/inal Side) Chap, and Appendix J 

— Execution sale by Registrar — Auction, pur- 

ohaser depositing 25/o of purchase money — 
Default in paying balance •— Deposit, if can bo 
reooTered 20 h!; 

Qaloutta Houee Rent Control Order (li)43), 

S# 9 and 11 —Decree for ejectment passed be. 
fore order came into force — Decree in respect 
of land 172c 

- S. 11 —"Order for recovery of possession" 

—Meaning 1726 

' Para, 9B (1 )—IVord "proceeding" in both 
parts of Para. 9B (1) includes appeal — Decree 
for ejectment prior to 29.8-1945 —Application 
to trial Court for vacating decree under Para. 9B 
(8) made during pendency of appeal from decree 
—Appellate Court has no jurisdiction to proceed 
with appeal 2266 

- Para. 9B (3 )—Decree for ejectment prior 

to 29-H.1046 — Application by tenant within 
time under Para. 9B (8) to trial Court for vaca¬ 
ting decree when appeal against decree is pending 
—Trial Court has jurisdiction to entertain appIU 
cation and vacate decree — Fact that appellate 
Court has passed decree in the meantime will not 
oust such jurisdiotion 226c& 

- Para. 9B (3) — Decree for ejectment and 

mesne profits —Application under Para 9B (3) 
for vacating decree for ejectment — Court while 
vacating decree for ejectment though has power 
to reduce costs decreed in suit itself it cannot 
disallow landlord decree-holder a portion of addi¬ 
tional court-fees paid by him under S. 11, Court- 
fees Act, in respect of amount decreed as mesne 
profits 226d 

Cajoutta Municipal Act (III [3] of 19ii3), 
6s. 12d and 127 —Premises including land and 
building existing on 81.3-1987. vested in His 
Majesty for purposes of Government of Federa¬ 
tion assessed to consolidated rate under Calcutta 
Municipal Act — New buildings sub^quently 
erected if exempt from rate by virtue of S. 164, 
Government of Indie Act (1930 llfj (2)/ 
—S. 127 (a) and (h) —. "Letting out" — 

Meaning — Occupation as tenant or servant_ 

Diat^otlon g 

— S. 291 (2 )—Accused alleged to have dis¬ 

obeyed S. 291 (2)—Barden of proof—Presump¬ 
tion 586 

— Sch. 17, B. 68 — Permission deemed to 

have been granted under R. 68, extent of—Plan 
cannot be deemed to be in accordance with Aot 

or hy-lawa thereunder 109 

Oahotta Police Aot (IV f4]of 1866), S. 64 A 

— Saga of burnt cartridges found in front of 


premises of firm —Manager cannot be convicted 
under S. 61A in absence of ovidonco connecting 
him with acquisition of those goods 18i 

Civic Guards Ordinance (VIII [S] of 1940), 
S. 6 (2 )—Prosecution of member of Civic Guard 
for abetting attempted extortion — No sanction 
under Cl. 5 (2) is necessary 476 

Civil Procedure Code (V [3] of I90S), Ss. 2 
(17) (h) and 60 —Manager of Court of Wards 
is public ofijcer 1606 

- S.9 — Special Judge — Extra provincial 

jurisdiction — Special Judge has no power to 
adjudicate in respect of debts incurred outside 
U. P. — Special Judge passing decree in respect 
of debts incurred in Calcutta and decreed on 
Original Side of Calcutta High Court — Decree 
of Calcutta High Court held not superseded — 
Submission to jurisdiction of Special Judge held 
did not confer juriediction S22c 

-- Ss, 11 and 47 — Execution application — 

Notice under O. 21, R. 22 — Failure to show 
cause against execution—Order directing execu¬ 
tion to proceed—Subsequent objection on ground 
of limitation 166a 

- S. 20 — Suit against Railway administra¬ 
tions for compensation for non delivery pf goods 
—One of defendants having no head o^ice within 
jurisdiction and cause of action against him arising 
outside Court’s jurisdiction—Court has no power 
to decree suit as against such defendant 268 

-- — S. 38 —Jurisdiction of Court passing decree 
when can be questioned by executing Court — 
Want of jurisdiotion apparent on face of record 

111a 

- S. 47, 0.21, Rr, 69 and 90 —Adjournment 

of sale beyond month without publishing fresh 
sale proclamation —- Material irregularity — 
Application for setting aside sale falls under 
O. 21, R. 80 and not under S. 47 203a 

-S. 47 —Representative — Decree for eject¬ 
ment against tenant — Sub tenant is representa¬ 
tive ol tenant 172a 

- S. 47 and 0. 21, R, 22 — Notice under 

0 21, R 22 — Failure of judgment debtor to 
file objection—Order directing execution to pro¬ 
ceed — Objection petition filed subsequent to 
order cannot be treated as appeal from or review 
of order 165c 

- S. 60 —Suit against public officer—Notice 

necessary only in respect of prayer relating to 
act done by such officer in of^oial capacity: 150c 

S» 80 Waiver of notice—Plea not taken 
in trial Court deemed to have been waived 150d 

- S. 100 —Question of fact^ Finding that 

managing sbebait in certain debattar had power 
to giant leases of debattar property is finding ol 
fact 210a 
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Civil P- C. (contd,) 

_ S. 100 _New plea—Point nob raised in 

Courts below and which was inconsistent with 
case set up in trial Court not allowed 1396 

_S. lOi ('Ij—Order rejecting appeal for 

failure to file copy of judgment 184a 

_ S. _Order dismissing application to 

set aside ex parte dismissal of application under 
S. 26F, B. T. Act—Appeal 77 

_ S. 2-i4—Appeal—Restitution—Judgment. 

debtor recovering property after getting auction 
sale set aside—Application for mesne profits for 
period of possession of decree-holder auction 
purchaser—Court holding application not falling 
under S. 14-1 and treating same as under S. 151 

_Order thereon is appealable 37a 

_ S. hid —Restitution under inherent powers 

of Court—Court cannot grant it moUi ,— 

Limitation for application is governed by Art. 
181, Limitation Act—Judgment-debtor recover, 
ing possession on e:;ecution sale being set aside 
—Application for mesne profits—Time runs from 
date of order sotting aside sale and not from 
date of recovery of possession not from 
date of appellate order dismissing appeal against 
order setting aside sale 376 

--jS. 151 —Appeal—Restitution—Judgment. 

debtor recovering property after getting auction 
sale set aside—Application for mesne profits 
for period of possession of decree-bolder auction 
purchaser—Court holding application not falling 
under S. 144 and treating same as under S. 151 
—Order thereon is appealable 37a 

-S. 151 —Restitution under inherent powers 

of Court—Court cannot grant it swo motu — 
Limitation for application is governed by Art. 
181, Limitation Act—Judgment-debtor recover, 
ing possession on execution sale being set aside— 
Application for mesne profits— Time runs from 
date of order setting aside sale and not from 
date of recovery of possession nor from date of 
appellate order dismissing appeal against order 
setting aside sale 876 

- S. 152 —Proper Court to grant amendment 

when caee has gone in appeal — Sustanbive 
application before High Court in revision against 
order of amendment of trial Court—High Court 
disposing of appeal against decree sought to be 
amended—Question of jurisdiction is immaterial 

126a 

- S. 162 —Delay in application for amend. 

ment—Mistake in decree in matter of granting 
interest due to slip—Interest of third party not 
intervening—Amendment should be granted 

1266 

- 0.2,R.2 —Suit for rent dismissed under 

O. 9, R. 8—Rent for subsequent periods arising 
out of same obligation also due at time of suit. 


Civil P. C. (contd.) 

but not claimed—Subsequent suit for rent for 
this period is barred by 0. 2. R- 2 8666 

_ 0. 2, R. 2 _Dismissal under 0. 9, R. 8 of 

previous suit—0.2, R. 2 does not apply to fresh 
suit (Obiter.) 8660 

_O. 2t -B. 2 —Different causes of action— 

Suits by reversioner 976 

_ 0. 2, B. 5—Scope of—Subsequent suit 

when not barred 19a 

_0. 9, Rr 3 and 8— Form of order is no 

criterion to judge whether order of dismissal- ia 
one under R. 3 or R. 8 — Order held fell 
under 0. 9, R. 8 —Onus to show that it was 
under 0. 9, R. 3 held was on plaintiff 366a 

- 0. 9, R. 9 —Order dismissing application 

to set aside ex parte dismissal of application 
under S. 2GP. B. T. Act—Appeal 7T 

_ 0.21,R.16, Proviso (Calcutta amend. 

ment )—Compliance with requirements men. 
tioned in exceptions to proviso does not dispense 
with notice ISlo- 

_0. 21, B. 16, P/ouiso—“Affidavit by the 

transferor”—Order under S. 153A, Gompaniee 
Act, sanctioning scheme 0 ! amalgamation of 
decree.holder company with another company 
—Affidavit by latter is no affidavit by tcans- 
fetor 1816 

——0. 21, R, 16, Proviso —Transferor ceasing 
to exist—This does not dispense with giving of 
notice to judgment-debtor 131a 

-0. 21, R. 16, Proviso — "Transfer by 

assignment”—Order under S. 153A, Oompaniee 
Act, sanctioning scheme of amalgamation of one 
company with another company and transfer¬ 
ring assets of former to latter Idld 

- 0. 21, R. 52—Entry in ordersheet of 

service of notice—Entry is proof of such service 

1666 

- 0. 21, R. 53 —Attaching decrae-holder can¬ 
not compromise with judgment-debtor that 
decree was to be satisfied for less sum 126o: 

- 0. 2h B. 53 (1) (a) ar,d ^ 6 ;—"Deocee* 

passed by same Courts—Decree transferred for 
execution does not become decree passed by 
transferee Court—Notice under 0. 21 R. 68 (l) 
(b) necessary 74a 

_ 0 . 21 , B. 63 (1) (b )—Attachment without 

notice under—Failure to object—Effect 746 

-0. 22, Br. 1 and 10 —Death of one of tho 

defendants after preliminary decree—Heirs of 
deceased defendant not brought on record with¬ 
in limitation—0. 22, R. 4 does not apply— 
0. 22, R. 10 applies and suit can be continued 
against them at any time with leave of Court 

8686 

-0. 22, B. 6 —Death of party during con¬ 
clusion of bearing and pronouncement of judg¬ 
ment—Effect of R. 6 is to regard jud^ent 
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Civil P. 0. (oontd,) 

delivered oo date of oonolusion of hearing_For 

parpoeeaof appeal death ie thus after deoroe and 
before filing of appeal—Application for subati- 
tution by legal repreaentatives appealing from 
decree is neceaeary—Mere affidavit by appel. 
lante ie not sufficient 06 

- - 0. 22^ B, 10 —“Other caaea" — Words 

"other caaes” mean oases other than those pro¬ 
vided for in Rr. 3, 4 and 8 of 0. 22 3G3a 

■“0. 23. H. 3 — Compromise decree_ 

Decretal amount payable by instalments — 
Default clause—Inturpretatioo of iTOti 

0, 23t R.3 —Compromise decree under_ 

Scope of 179 ;, 

—' 0. 23t i?. 3 —Whether particular term in 
compromise relates to suit—Test—Terms not 
aubjeot matter of suit if can be treated as rela- 
ting to suit and embodied in decree l 79 o 
•O. 32, R, 1 —Suit for dissolution of mar¬ 
riage instituted by Muslim minor girl who has 
attained puberty without nest friend—Maintain, 
ability qq 

-0. 32, R. 3 —Party alleged to be minor_ 

Procedure I 49 

-0. 40, R, 1 —Revenue sale of property in 

hands of Receiver—Exercise of option by pur. 
chaser—Effect—Annulment of tenures_No 

leave of Court obtained—Effect l 7 ia 

—-“Ot 41, R. 1 —Appeal against order in exe. 
cation.—Filing of copies of judgment and decree, 
when necessary 1346 

D. 41, R. 1 —Executions against number 
of judgment-debtors — Their objections heard 

together without opposition by decree-holder_ 

Disposal by one order—Appeals by judgment- 
debtors—Prayer for analogous hearing—Copy 

of judgment filed in one appeal_Filing of 

separate copies in different appeals held should 
be dispensed with Ig lo 

——*0. 43, R. 1 (c )—Order dismissing appli- 
cation to set aside ea: parte dismissal of applica¬ 
tion under 8 . 26P, B T. Act—Appeal • 77 

Companies Aot (VIl [?] of 1913), Ss. 32 
and 134 —Conviction under—Sentence- 12 / 

— Ss. 32 (6) and 134(4) — Directors __ 

Failure of, to carry out duties—Presumption 

o / . 42n 

. d2 (6) and 134 (4 )— Prosecution 
against director-Complaint of Registrar 426 

-'S. 131 (1), Proviso—Effect of 42o 

——o. 134 (4^—Prosecution against director 
—Plea open 42e 

~ -S. 153 (5 )—Application under 8 . 163 by 
Bank—Stay order passed—Subsequent com- 
plaint for criminal breach of trust against 
dilator by-customer in respect of certain shares 
—Shares alleged to have been purchased by 
bank on his behalf with his money in Bank and 
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Companies Aot (conU.) 

held in safe custody but not returned_Case 

held should be stayed if during trial it was 
found to bo ouo of fraudiilont operation of bank- 
ing account 242 

- S. 162 —Sohomo Banctioned—Winding up 

petition by creditor on ground of compauy’tJ 
inability to pay is maintainablo if company 
defaults in payment according to scheme — 
Scheme does not give new cause of action 

386.^ 

S. 163 —Demand notices not complying 
with requirements —Petitioner for winding U]; 
may prove aliunde company’s inability to pay- 
debts S 35 (; 

- S. 171 —Proceedings against directors— 

Applicability of section 42fi 

- S. 246 —Calcutta High Court Rules (1939) 

Hr. 3 and 4—Winding up petition adjourned 
eine die—Subsequent application for proceeding 
with petition may be on affidavit and need not 
be on petition , 335 ,/ 

-S. 246 —Calcutta High Court Rules (1939), 

R. 63 and Form No. 18—Non-compliance_ 

Irregularities can be condoned in proper cases 

335(‘‘ 

—S, 282 —Section does import element of 
mens rea—Balance sheet showing debt owed by 
company as secured by firet mortgage on pro¬ 
perties—Agreement to execute mortgage existing 
but mortgage not actually executed—Accaeod 
held could not be said to have knowingly made 
false statement 190 

Contempt of Court—Suit by lessor against 

lesste for ejectment—Suit compromised_Under 

compromise lessee undertaking to remove cer¬ 
tain objectionable matter—Compromise presen¬ 
ted to Court and decree passed—Leases not 
acting according to undertaking—Lessee held 
could not be committed for contempt of Court 

294 

Contract Act (IX [9] (1872), Ss. 10, 11 
and 16 — Purdanasbin lady— Transactions 
by—Principlea to be applied stated 84a 

- Ss. 10 and 11 —Purdanasbin weman_ 

Surrender by—Legal advice 846 

- S.16 —Pardanashin woman—Undue influ- 

ence alleged—Questions to be considered by 
Court 84c 

- S. 19A —Interest obtained by third person 

tainted by undue influence—Effect 81c 

- S. 20 —Mistake as to future occurrence_ 

Contract is not void ab initio 2576 

- S. 65 —Applicability—Contract must be 

between competent parties—Contract entered 
into on behalf of minor by person incompetent 
to do BO—S. G5 does not apply 269c 

-- S. 65 —Scope 269/ 
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Cotton Cloth and Yarn (Control) Order 
(19W), Applicability of Cla. 14 and 
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18 (1) (c) 


406 


■Cls. U (2) and 15A as insertedon 22-1- 
204:4 ;—Interpretation 

_ Cl, 15A— Clause 15A practically nullifies 

Cl. 14 (2) unless it ia shown that there are 
orders specifying conditions referred to in clause 
loA 

Cotton Cloth and Yarn (Control) Order 
(1945), R. IS “Normal requirements’*— 
Terson in possession of more than five yards of 
cloth 78fJj 

*'Court-fees Act, (VII [7] of (1870), 
S. 5—Rule 18 of Chap. 5, Part 2, Calcutta 
High Court Rules (Appellate Side) does not 
authorise procedure inconsistent wi>h Court.fees 
Aat—Application under R. 18 of Part 2, Chap, 
o of the Appellate Side Rules to Registrar as 
Taxing officer for determmation of court»fees 
payable on appeal filed before High Court— 
Hi 9 decision is final under S. 5, Court-fees 
Act ' 309^^ 

- S.7 ('uj—Suit for possession by mutwalli 

of wakf property—Suit should be valued in 
accordance with plaintiff’s estimate of value of 
of bis rights as mutwalli of properties 812/ 

_ S,7(xi)(e) —Scope—It covers case by 

Tenant under S. 87 (a), Bengal Tenancy Act 

2006 

Criminal Procedure Code (V [6] of 1898), 
S. 82 —Accused extorting money by wrongful 
confinement of complainant—Accused convic¬ 
ted by second class Magistrate on charges under 
Ss 342 and 384, Penal Code, and sentenced to a 
fine of Rs. 200 on each count—Offence com. 
mitted being essentially one offence, imposition 
of two different sentences was improper—Sen¬ 
tence of fine in respect of charge under S. 842 
set aside as being in excess of Magistrate’s 
power 66 

-S 35 —Accused extorting money by wrong- 

ful confinement of complainant—Accused con¬ 
victed by second class Magistrate on charges 
under Ss. 342 and 884, Penal Code, and sentenced 
to a fine of Rs. 200 on each count—Offence com¬ 
mitted being essentially one offence, imposition 
of two different sentences was improper—Sen- 
tence of fine in respect of charge under 8. 342 
set aside as being in excess of Magistrate’s 
power 66 

S. 66 —Investigation of offence taken up 


---- - - 

by Bub Inspector—Assistant Sub-Inspector ac¬ 
companying him to locality to effect arrest— 
Arrest made by Assistant Snb-Inspector not in 
presence of Sub Inspector and without written 
order from him is not legal 95a 

-S, 110 —Desperate and dangerous persona 

—Who are 107 


Criminal P. C. (contd.) 

_S. 244—Scope—Landlord applying for 

order of tenant’s eviction—No such order can 
be passed under section—Landlord and tenant 

192 

_ Ss, 161 and 262—Copiea of statements 

made in accordance with S. 161 but destroyed— 
Accused asking for copies—There is irregularity 
in trial 278c6 

_ S. 262 —Statements by persons to police 

are not admissible 290 

_S. 162, Proviso and S. 297—Notes of 

statements of witnesses destroyed by police— 
Accused not getting copies of statements—Evi’ 
dence of such witnesses cannot be expunged as 
inadmissible—Proper course to be followed 
stated—failure to adopt proper course amounts 
to misdirection 2786 

,9^ 262—“Statements reduced into writ- 
ing”__Note3 of statements of witnesses incorpo- 
rated in a general narrative in a note book, are 
“statements reduced into writing** within mean¬ 
ing of S. 162. (Per Cliahravartti I.) 21Qd 

_ S. 262—Statements by witnesses to police 

during investigation—Admissibility 1026 

S. 164- _Non-compliance with Ss, 164 

and 364_Defect not remedied under S. 588— 

Record of confession is inadmissible 198 

_-S. 275_Criminal proceeding—Institution 

of_Application to withdraw prosecution — 

Acquittal—Fresh prosecution—Bar of 128 

_ S. 177 —Adultery—Offence committed out¬ 
side jurisdiction — Woman originally enticed 
away from place within jurisdiction ” 

-S. 195 (1)(a )—Offence under S. 188, Penal 

Code—No complaint by public servant— 

- S, 195 (1) (h) and (c )—Award of Debt 

Settlement Board amended by false entries — 
Execution of award ® 

_ S. 200 — Complaint twice dismissed for 

want of prosecution — Third complaint should 
not be entertained 129 

_ S 202 _Sammons issued on complaint— 

Magistrate cannot recall order and direct en¬ 
quiry under S. 202 842 

_S, 255—Two offences of murder included 

in one charge — Whether illegality — Accused 
held prejudiced—Irregularity is not curable 

274 

S. 265—Setting aside order of discharge 


— ^ V 

Grounds—That discharge had salutary effect on 
police, if ground for setting aside 108^ 

-Ss. 255 and 258 —Charge framed—Com¬ 
plainant and his witnesses absent on day fixod 
for their cross-examination—Accused if can be 
discharged 98 
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<3r2mlDal P. C. (contd.) 

-S. —Offenoe under S. 880, Penal Code 

—Summary trial — Necessity to follow provi- 
sions o! S. 266 80 

- 8, 262 —Offence under S. 380, Penal Code 

—Summary trial — Necessity to follow provU 
sions of S. 266 80 

S. 268 —Warrant case tried summarily_It 

is npcesaary that accused should be charged: 1 lOd 
——Ss. 2G3i 342 —Warrant case—Summary 
trial-^-Aooused neither charged nor examined 
under S. 842 — Conviction cannot be sustained 
—Summary form of *'plea of the accused and bis 
examination, if any” under S. 268, held could 
nob cover both plea of accused when charged as 
well as his examination under S. 342 1 10/) 

" ' 8. 288 —Evidence of identification in trial 
—Admissibility in Sessions Court 4b 

—•5, 297 — Direction as to hostile witness 

104rt 

- S. 297 —Rape — Case entirely dependent 

on evidence of child witnesses — Direction as to 
caution with respect to reliability is necessary 

104b 

- -S, 297 •— Dying declaration — Direction 

as to — Omission to direct jury that a dying 
declaration is not made on oath and is not sub. 
ject to cross-examination, amounts to misdirec. 

102 a 

—544 and 614 — Absence of accused_ 

Adjournment costs cannot be awarded against 
accused — Proper procedure is to enforce bail 

——567—Inadmissible evidence used only 

M corroborative of other evidence on record_ 

Other evidence sufficient to establish finding_ 

Judgment is not vitiated 16a 

-- S. 867 —Appreciation of evidence_Omis. 

sion of witness’s name in charge sheet—Effect 

-- 8, 870 (i )—Revision against acquittal_ 

Acquittal by Presidency Magistrate —Statement 

of reasons extremely brief—iNo ground for inter, 
ference 

408 — Complaint twice dismissed for 
want of prosecution — Third complaint should 
nob be entertained 129 

~t —Criminal proceedings—Institution 

Application to withdraw prosecution_ 

Acquittal—-Fresh prosecution—Bar of 128 

S. — Appellate Court upholding con. 

viotion after applying its mind to evidence— 
Judgment though defective in not setting out 
prosecution case and defence and how prosecu. 
bon case was established, cannot be interfered 

Oa 

— S 45P _ Magistrate iuggUng with charges 
Wd deducing facts from charges instead of find, 
mg them—Acquittal cannot be supported 291 


Oplminal P. C. (contd.) 

- S. 439— I’lnding of fact— High Court 

would not interfere 186/) 

-S. d‘30 — Revision against acquittal — 

Acquittal by Presidency Magistrate—Statomonfc 
of reasons extremely brief—No ground for inter¬ 
ference lb 

S. 48S (4 )—‘Living separately by mutual 
consent* — Husband denying his relationship 
with wife and refusing to keep her — Wife con¬ 
senting to give up her right to live with husband 
in lieu of a sum of money— Separate living is 
by mutual consent 18Ca 

-S. 494 —In special circumstances of case 

Magistrate held should not have allowed with, 
drawal of case before examining some witnesses 

246 

- S. 528 — Withdrawal of case — Pending 

bearing of case accused approaching Additional 

District Magistrate for withdrawal of case_ 

Public Prosecutor called upon to examine 
record, recommending withdrawal— Magistrate 
noting on order sheet that trial Magistrate being 
under orders of transfer he had withdrawn case 
to bis file—Magistrate asking Public Prosecutor 
to apply for withdrawal of case and on his do. 
ingeo accused discharged—Procedure held to 
be irregular and order of discharge set aside 

78(2) 

——S. 637 — Two offences of murder included 
in one charge— Whether illegality — Accused 
held prejudiced—Irregularity is not curable 274 
Defence of India Act (XXXV [35] of 1939), 

S 19 ^ Award of compensation — Collector 
should not apportion amount between holders of 
different interests in property such as landlord 
and tenant—Exception is where all such persona 
agree to accept amount fixed by apportionment 

195/) 

-S 19 — Assessment of compensation — 

Claim for statutory allowance is not admissible 

195c 

-8. 19 (h )— Scope— Reference only with 

regard to apportionment of compensation be- 
tween landlord and tenant cannot be entertained 

196a 

Electricity Rules (1937), B. 60(1) (c) _ 

R. 60 (ij (c) does not apply to underground 
cables 277a 

- B, 60 (1) (c )— 'Accessible* — A cable 

which is only accessible by a considerable 
amount of digging is nob accessible within the 
meaning of R. 60 (1) (c) 2776 

Essential Supplies (Temporary Powers) 
Act (XXIV i24j of 1946J, S. 5 — Bwi.gai 
Government Notification prohibiting movement 
of articles manufactured "wholly or mainly” 
from paper—Exercise books are such articles 

2806 
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EBsentia! Supplies (Temporary Powers) 
^^ticontd.) 

_ ^ y _ Bengal Government Notification 

prohibiting movement of articles manufactured 
wholly or mainly from paper without permit— 
Facts alleged by prosecution not challenged — 
Samples of articles produced by prosecution — 
Order for foifeituro of whole consignment held 
not bad 289a. 

Evidence Act {I [l] of 1872), S. 2-1^ Non. 
compliance with Ss. 164and 664, Criminal P.C. 

_Defect not remedied under S. 538— Record 

of confession is inadmissible 193 

_S. 55 —Entry in order sheet of service of 

notice_Entry is proof of such service 1655 

_S. CO— Evidence — Admissibility— Evi. 

dence given by police officer that be received 
information from a source that accused were 
going to commit offence at a certain place is 
inadmissible 125a 

_S, CO Evidence—Admissibility —State. 

ment by brother of accused to search witnesses 
that suit case from which cburis were recovered 
belonged to accused—Brother not called as wit¬ 
ness_Statement is inadmissible 1256 

_ S. J06— Applicability to criminal cases 

58a 

_S. 106 —Accused alleged to have disobeyed 

S. 291 (2), Calcutta Municipal Act— Burden 
of proof—Presumption 586 

_ S, 114 ;—Notice by registered post returned 

with endorsement ‘refused’—Presumption 68a 
■ S. 116 —Rent suit— Denial of landlord’s 
title—Defence when open to tenant 141a 

-Si'. 133 and 114, Ulus, (h) — Value of 

approver’s evidence stated 187 

-S. 138 —S. 188 does not deal with admis. 

sibility of evidence 278c 

S. 1G7 —Inadmissible evidence used only 
as corroborative of other evidence on record— 
Other evidence sufficient to establish finding— 
Judgment is not vitiated 16a 

Foodgrains Control Order (1942), Clause 3 
( 2 ) —Scope of—License granted to one partner 
before formation of partnership—Effect of 8 
Goalpara Tenancy Act (I [1] of 1929), 
Sell. 3, Art. 5 —Condition for applicability: 112 
Government of India Act 11935) (26 Geo. V 
andl hldw. VIII, C 2 ),S. 164—‘Property’— 
Meaning of ll6(2)a 

- S. 154, Proviso —Construction 116(2)6 

- Ss. 154 and-155 — In England as well as 

in India Crown property can be made liable to 
tax by apt statutory provisions—(Per Ormond 
J.) 116(2)c 

■ Ss. 154 and 155 — Crown property — 
Exemption from taxation 116(2)<Z 

-6’. 254, Proviso — Words “so vested” — 

Meaning 116(2)e 


Govt of India Act (conid.) 

_ S, i54—Premises including land and buil¬ 
ding existing on Slat March 1937 vested in His- 
Majesty for purposes of Government of Federa¬ 
tion assessed to consolidated rate under Calcutta 
Municipal Act — New buildings subsequently 
erected if exempt from rate by virtue of 8. 154 

116(2)/ 

*High Courts (Bengal) Order (1947), Art. 
13, para. (3^—Para. 3 does not apply to Privy 
Council appeals pending in Calcutta High Court 
on appointed day 393 

_ Cl. 13, para 5—‘Court of origin*—Appeal 

against order in execution proceedings pending 
before CMciuta High Court before 16-8-47 — 
Court of origin is executing Court and not decre¬ 
tal Court—Appeal doss not stand transferred to 
Dacca High Court though decree Court is in 
East Bengal 218- 

_ Art. 13, sub-para 3 — “Court of origin,” 

means Court where proceedings commence — 
Proceedings under Bengal Agricultural Debtors 

Act_District Judge exercising powers under 

S. 40A of the Act is not "Court of origin”; 206a 

^- Art. 13 (1), (3) and Second appeal 

arising from suit instituted in Court at Paridpur 
(in East Bengal) finally disposed of by Calcutta 
High Court before 'appointed day’—Application 
for leave to appeal to Federal Court filed before- 
Calcutta High Court after ‘appointed day* — 
Calcutta High Court has no jurisdiction to enter¬ 
tain application — Application does not stand 
transferred to High Court in East Bengal under 
Art. 18 (3) (PB) 306a 

- Art, 13 (1) — Scope— Article covers all 

appeals or matters connected with appeals an- 
sing out of suits decided by Courts in East Ben¬ 
gal_The suits need not relate to land situated 

in East Bengal (FB) 8066 

High Denomination Bank Notes (Demone¬ 
tisation) Ordinance (III [3] of 1946) — 
Ordinance is not ultra vires 206 

*Hindu law — Adoption— Incidents— Adop¬ 
tion does not divest adoptee of property of 
which he bad already become absolute owner by- 
inheritance prior to adoption 866o- 

_-Alienation—Legal necessity—It need not 

be shown that every part of consideration waa 
applied to purposes recognized as legal neoesaity 

269a 

-Guardianship—Natural guardian—Pater¬ 
nal uncle is not a natural guardian of minor — 
Sale of minor’s property by him held void: 2696 

-Religious endowment — Shebaita — Same 

principles applicable to trustees are applicabla 
to shebaita in matter of alienations 219<^ 

-Religious endowment — Shebaits—Mana¬ 
ging ahebait—Powers of—In particular debattar 
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Hindu lav (contd,) 

he may have power to grant loaaos of debattar 
property 2196 

--Httligioua endowmehts—Shebaits—Aliena. 

tion by—Principles applicable stated 219d 

-Stridban — Second group of heirs_Prefo. 

renoe among them is determined by form of 
marriage and nature of stridhan 2406 

--Texts— luterpretation— Mode of—Manu 

Smritii texts of, to bo interpreted, according to 
authoritative commentaries whore possible 

m i T 

-^Texts — Interpretation— New theories of 

ownership—Manu, texts of—Meaning should be 

ro modified as to lit in with later conceptions_ 

But it will be helpful to find out the original 
meaning also SoQb 

-Widow—Surrender—Nature of—Form_ 

Bequirement as to stamp or attestation 64tZ 

intOFpretation of Statutes—That construction 
has to be preferred, which would make the pro. 
visions in an Act intra vires the legislature 
which had passed it 822<i 

-Statute must be read as a whole 8226 

-Intention of legislature — All parte of 

statute must be considered — Preamble should 
also be taken into consideration 296a 

Hardship — Artificial construction: 144£f 
Statute of limitation — Scope cannot be 
eularg^ ^ (FB) 486 

-Mistake in drafting casus omissus_Courts 

cannot supply (pg) 49 ^ 

Landlord and tenant—Suspension of rent_ 

Hale of patni — Sale not confirmed for several 
years owing to laches of purchaser During 

this period landlord serving notices on sub- 
tenante not to pay rent to purchaser — After 
knowing confirmation of sale landlord not inter- 
leriDg with patnidar'a colleciioo of rent but 
not withdrawing notices served on sub tenants 

—Duit for rent by landlord against patoidar_ 

atnidar held entitled only to proportionate 
abatement of rent 222 

—■—Creation of tenancy with regard to agri¬ 
cultural land — To establish tenancy right by 
owupation, occupant must prove ingredients of 
adverse possession 199 

Land Tenure—Niskar—Small plots entered 
as Dtskar — Interpretation 145 

Lcttera Patent (Calcutta). Cls. 13 and 15 
— judgment meaning of — Older refusing to 
revoke order of transfer of suit under Cl 13 
18 not appealable 1 ^ 1 ^ 

—0/. id—Contempt-There is distinction 

between civil and criminal contempt — Order 
^ed by Single Judge, held was for criminal 

appealable — Contempt 


18 

Limitation-Starting i.niut—Appeal against 
order id uxecution — hMin <4 of copioa of 
niont aud decree, wlmn nooes^nry 1846 

Limitation Act {2X [u] of iuos), S. u (a) 

—Section cau bo uvailud of only ulicn tliore is 
initial want of jurisdiction _ Section if can ho 
availed of wbon a uumod datu is prcscriljod 

220 c 

-— 6 . i5—Application under S. 174 ( 0 ). D. 

i. Act (1885) outsido limitation _I’ruof of 

fraud t)U 6 

- Art^ oO —Suit by rcnminclcirman nsaiust 

life.tenant for conversion of moveable property 
—Article applicable 97 ^ 

- Art. 46—Scope—plaintills right to posses- 

97c 

49—"Specific moveable property”_ 

Meaning—Applicability of Article where plain- 
tiff has no right to immediate possession did 

* 7 ^—4r9—Suit by remainderman against 
life-tenant for conversion of moveable property 
—Article applicable 97 ^ 

Art. IIS —Applicability — Suit to recover 
money on basis of ekrarnania — Act. 115 held 
applied 207 

- --Art. 141 :— Lease — Adverse possession 

against lessee during continuance of tenancy— 
Surrender of lease—Possession is not adverse 
against landlord 72 

— Art. 152 —Appeal against order in execu- 
tion — Filing of copies of judgment and decree, 
when necessary 1846 

- Ai't 181 —Suit for partition and accounts 

—Preliminary decree passed — Application 
being UDceeessary for passing of final decree 
Art. 181 does not apply 863c 

- Art 161 — Hestitution under inherent 

powers of Court — Court oannot grant it stio 
motu — Limitation for application is governed 
by Art. 181 —. Judgment-debtor rfoovering 

possession on execution sale being set aside _ 

Application for mesne profits — Time runs 
from date of order setting aside sale and not 
from date of recovery of possession nor from 
date of appellate order dismissiog appeal 

against order setting a^^ide sale 376 

Majority Act (IX [9] of 1875), S.2 >a)^ 
Suft for dissolution of marriage instituted by 
Muslim minor girl who has attained puberty 
without next friend — Maintainability 66 

Muhammadan law—Wakf—Construction_ 

‘‘Ba Farzandam’* in Persian means with child¬ 
ren*'—In grant, these words added to name of 
grantee, indicate that grantee takes absolute or 
heritable estate — But these considerations do 
not apply in construing deed providing for de- 
Tolutiou to office of mutwalli 8126 

-Wakf — Construction — Devolution of 

office of mutwaia — After son of wakif, office 
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l\([ahaiuiu3>d&n law (contd.) 
to devolve lor ever upon offspring of the son, 
“ba farzandani farzandam, naslan baad nasUn, 
batnan baad batnin” — Held that descendants 
through daughters were excluded but not the 
daughter of wakif’s son 312t2 

_Wakf—Matwalli — Succession — Juris- 

diction of Court to appoint — Wakf deed pro- 
viding line of devolution but after extinction 
no rules provided — Prinicpal civil Court held 
could appoint mutwalU 3120 

_-Wakf _ Grant of properties for upkeep 

of tahia — Personal grant or wakf 139ii 

Partition Act (IV [I] of 1S93), Dwel¬ 
ling house — Sleeping in house, if necessary 

7 3 

Partnership_Partner cannot be prosecuted 

for converting to his own use the share of ano¬ 
ther partner 2Q2a 

_Concealing partnership books — Partner 

cannot bo prosecuted under S. 424, Penal Code 

2926 

Penal Code (XLV [45] of 1S60), S. 99— 
Right of private defence—Right to resist arrest 
made by police officer under colour of office: 956 

_ Ss. 107 and 383 —"Intentionally aids" 

_Attempted extortion—Abetment 4:7a 

__Ss. 146,147 —‘‘Force or violence," mean- 

ing of _ Force and violence need not be to 

persons only_S. 146 covers cases of force and 

violence to inanimate objects also Members 
of unlawful assembly looting cutchery, demoli¬ 
shing privy and erecting fence on other parties’ 

land_No force or violence used against any 

person_Members held guilty of rioting 166 

_S. 14:7 _Sentence — Accused used as 

tools to commit offence of rioting by their land. 

lord_Two of them sentenced to fine only — 

Third being poor sentenced to imprisonment — 
No reason to distinguish his case from others— 
Sentence altered to fine only 16c 

_S. 188 — offence under — No complaint 

by public servant — Effect 103 

__S. 353 — Accused showing by action his 

submission to arrest by constable — Constable 
assaulted by accused in endeavouring to escape 
—Offence committed 68 

_ S. 405 — Failure to repay loan does not 

constitute criminal breach of trust la 

_ S, 406 — Partner cannot be prosecuted 

for converting to his own use the share of ano¬ 
ther partner 292a 

__S. 424 — Concealing partnership books— 

Partner cannot be prosecuted under S. 424 

2926 

_S. 426 — 'Change in property’ means 

physical change — Omission to pump water in 
flats is not mischief 197 


Penal Code (contd,) 

_ S. 448 _Landlord taking possession of 

premises thinking tenant has abandoned them 
during serious communal disturbances—Offence 
of trespass is not committed 130 

Precedents — A decision is not to be read like 
a statute 

Presidency Small Cause Courts Act (XV 
[15] of 1882), S. 18—Suit against Railway 
administrations for compensation for non-deli- 
very of goods—One of defendants having no 
head office within jurisdiction and cause of ac. 
tion against him arising outside Court’s juris¬ 
diction _Court has no power to decree suit as 

against such defendant 268 

Provincial Insolvency Act (V [5] of 1920), 
S. 4 — Application under S. 56 (8), can be 
made by purchaser from Receiver — Stranger 
in possession claiming title in himself — Insol¬ 
vency Court has power to consider whether 
such person is one whom insolvent has present 
right to remove—Applicant need not be refer¬ 
red to separate suit 

_ S. 66 Application under, can be 

made by purchaser from Receiver — Stranger 
in possession claiming title in himself — Insol¬ 
vency Court has power to consider whether 
such person is one whom insolvent has present 
right to remove—Applicant need not be referred 
to separate suit ^ 

-S. 69 —Sale by official Receiver in insol¬ 
vency is subject to pre-emption 868a 

Provincial Small Cause Courts Act (I^ 

[9] of 1887), Sch. 2, Art. 41 —ApplioabiUty— 
Suit by one co-sbarer against another for money 
paid at latter’s request 

Railways Act (IX [9] of 1890), S. 7 ^-RiBk 
Note ‘5’ Proviso — Claim for non-delivery — 
Package admitted to be defective under Risk 
Note A — Claimant failing to prove that it 
was packed in accordance with Tariff instruc¬ 
tions or that there were no such instructions — 
Proviso is not applicable — Claimant must 
prove misconduct of railway servants 800a 
_S. 72 —Risk Note ‘B’ — Suit for com¬ 
pensation for short delivery — Disclosure by 
Railway that goods were transhipped in its 
entirety from one Railway to another in a sealed 
wagon — Seal found intact at destination — 
Shortage in goods — In circumstances of case 
inference of misconduct on part of Railway 
administration held could not be drawn 8006 

- S. 72 — Loss by pilferage — Risk No^ 

A and Z .— Responsibility of Railway adminis¬ 
tration — Burden of proof I®® 

Registration Act (XVI [16] of 1908) S. 71 
(2) — Sub-Eegistrar refusing registration— 
Document directed to be registered .— It is noi 


BetfUtration Aot (contd.) 

ootno 6 to say that dooumont can ba registered 
by any registering officer 6 Qg 

. S. 7? —Plaint insufficiently stamped filed 

within 80 days of Begistrar^s orders_Balance 

of oourt.fee paid within extended time_Suit is 

within limitation 53 ^ 

-5, 77 — Separate mention of S. 72 in, if 

logical 58 i 

——5. 77 — Words "refuses to order document 
to be registered”—Scope 68 c 

--S. 77—Civil suit under—Nature of 6Qd 

-S. 77—Suit under—Forum — "Office in 

which document is sought to be registered"_ 

Meaning 53 / 

Speclfio Belief Aot (I [l] of 1877), 8.22 — 
Contraot of s&Ib — Time not of essence of con- 
tract—Failure to pay full consideration—Eight 
to claim specific performance — Plaintiff, if 
^onld allege continuous willingness to perform 
his part of contract 147a 

—S. 41 — Giving of compensation is discre¬ 
tionary 269c 

-S. 42—Void instrument (Qucsre) 269t2 

Stamp Act (II [ 2 J of 1899),An:65~-mAovi 

—Surrender—Nature of—Form—Requirement 

as to stamp or attestation 84 ,;^ 

Succession Aot (XXXIX [39] of 1925), 
S. 61 — Undue influence — What amounts to, 
stated—Testator may be led out, not driven 351a 

- 8, 74—Words used in will— Construction 

19d 

- s. ^ecutor by implication—Trustee, 
if executor — Fact that person baa been made 
trustee does not by itself make him executor by 
impboation-Trustee directed to arrange for 
testator s funeral rites is executor by implication 

85l J 

- Ss. 223 and 230_Executor_Di8quaIifioa. 

tion for probate_No other act except renuncia- 
tion m presence of Court diequaimed executor 
from asking for probate 86 I 0 

—S. Obligation to account when arises. 

Meet account — Death of obligor— 

testator’s 

fiTT- .^-^^“^^ccutor handing over possession 

-rs SSSSS" - 

f“ “Ot to be determined by 
vacation for purposes of iurisdiction but vice 
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Tort — Conversion — Life tenant doing away 
with moveable property — Right of remainder¬ 
man to sue for compensation 97 ^ 

Trade Marks Act (V [5] of lOiO), S. 73~^ 
Action for counterfeiting namo and label of 
plaintiffs and for passing off defendants' goods 
as plaintiff's—Action does not come within S. 7y 

— Subordinate Judge has jurisdiction to enter- 

tain and dispose of such action 321 

Transfer of Property Act (IV [d] of 1SS2J, 

8. 2 W—Applicability of S. 44— Principle of 

S. 44 applies to involuntary sales—Stranger 

purchasing at court-sale share of coparcener in 

family property— Suit by him for joint posses. 

Sion against other coparceners is not maintain- 
able g ^ 

--S. 44—Applicability _ Principle of S. 44 

applies to involuntary sales—Stranger purebas- 
ing at court-sale share of coparcener in family 
property— Suit by him for joint possession 
against other coparceners is not maintainable 

61 

—S. 53A —Right conferred by section, if 
available to plaintiff 147 ^ 

—— 8. 55—Deposit by purchaser—Nature of_ 

Default by purchaser—Vendor can forfeit depo- 

20Sa 

—S. 59^A — Scope — Section refers only to 
such persons as heirs, executors and assignees, 
who derive title as mortgagor or mortgagee 

-- 8 . 72 — Darpatnidar making deposit under 

S. 13, Bengal Patni Regulation—Subsequent 
payments made by him towards bead rents can 
be added to original deposit 2o0o 

“ — Darpatnidar in possession under 

H. 13, Bengal Patni Regulation—He can at 

request of mortgagor purchase subordinate 
tenures ^ 

8 . 255—"Letting out"—Meaning—Oocu- 
pation as tenant or servant—Distinction 8 

U. P. Encambered Estates Act (XXV [ 25 ] 

^ 2554j, Ss, 24 and 18 —Special Judge_ 

Extra provincial jurisdiction—Special Judge has 
no power to adjudicate in respect of debts in¬ 
curred outside U. P.—Special Judge passing 
decree in respect of debt incurred in Calcutta 
and decreed on Original Side of Calcutta High 
Court—Decree of Calcutta High Court held not 
superseded—Submission to jurisdiction of Special 
Judge held did not confer jurisdiction 822c 

Words and Phrases — "Ba Farzandam" in 
Persian means "with children"—In grant, these 
words added to name of grantee, indicate that 

grantee takes absolute or heritable estate_But 

these considerations do not apply in construing 
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Words and Phrases (conid.') 

deed providing for devolution to office of mat- 

wain 

_‘'Farzand” in Pereian means Awlad m 

Arebic and does not include descendantsof female 
children though daughters are included 312a 

_‘'Naslan baad naslin” and “batnan baad 

batuin” are terms of art— They ordinarily con¬ 
fer absolute interests— But different considera¬ 
tions would apply in case of devolution of oflQco 
of mutwalli . 812c 

__Niskar_Small ptots entered as niskar — 

Interpretation ttVd^ 

Workmen’s Compensation Act (VIII [8] 
of 1923). S. 1 —Seaman taken on in India 
meeting bis death in accident occurring on deck 
while ship was at Liverpool — Commissioner 


Workmen’s Compensation Aot (contd.) 

under Act has no jurisdiction to award oompensa. 
tion 

_ S.3 — “Arising out of employment. — 

Moaning_Injury sustained as result of accident 

_Liability of employer 12a 

_ S. 80 _Seaman entering into agreement 

under Merchant Shipping Act, 1923, for com¬ 
pensation for injury—Amount of compensation 
to be determined by Commissioner appointed 
under Workmen’s Compensation Act—Commis- 
sioner’s order refusing compensation is order of 
arbitrator in arbitration proceedings and not one 
under Workmen’s Compensation Act — No ap., 
peal lies llSh 

_ S. 30 — Appeal under — Powers of High 

Court 
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A. I. R. (35) 1948 Calcutta 1 [C. N. 1.] 

Lodge J. 

Messrs. Commercial Bureau — Complainant 

— Petitioner v. N. R. Ghoshal and another _ 

Acciised — Opposite Party. 

Crimioal Revo. No. 1111 of 1946, Decided on 
5.2-1947. 

• (*) Penal Code (1860), S. 405 — Failure to repay 

loan does not constitute criminal breach of trust. 

[Para 6] 

(b) Criminal P.C. (1898), S. 439_Revisionagainst 
acquittal — Acquittal by Presidency Magistrate — 
Statement of reasons extremely brief — No ground 
for interference—Criminal P. C. (1898), S. 370 (i). 

. ooly reason for which the High Court would be 
justified in interfering with the order of acquittal 
would be that the main issues in the case have not been 
properly tried by the Mngistrate. If the Magistrate has 
considered the proper issues and has disbelieved the 
evidence, the High Court would not be justified in inter¬ 
fering with the order of acquittal, even though it were 
not of the fame opinion as the Magistrate in the matter. 

A Presidency Magistrate is not required under the 
law to write any judgment at all in certain cases, and 
where be passes an order of acquittal, be need not give 
th© r6ti50ns wbioh irjduc6d him to cotDe to the concla- 
^on at which he arrived. Such being the case, where a 
Pcesidenoy Magistrate passes an order of acquittal, the 
mere fact that the statement of reasons is extremely 
brief IS not itself sufficient to justify interfering with the 
acquitt vl and is not sufficient in itself to indicate that 
the Magistrate Las not considered all the issues. [Para 10] 

('46 Com.) Or. P. C,, S. 870, N, 4 ; S. 439, N. 12. 

W. K. Basu and-Satyendra N. Afiffer—for Petitioner. 

Carden Utoad, 8. C. Talukdar, Bireswar Chaiterjee, 
Arun Kumar Das Gupta, Bibhuti Bhusan Das 
Gupta and N, 0, Talukdar^fot Opposite Party. 

Order. — This Rule was issued on the Chief 
Presidency Magistrate and upon the opposite 
party to show cause why an order of acquittal 
•should not be set aside. The material facts are 
«3 follows: The present petitioner filed a petition 
of complaint against the two opposite parties on 
1948 C/1 & 2 


5-12-1045, alleging that they bad committed offen¬ 
ces punishable undor S3. 40G, 420 and 420/114, 
Penal Code. 

[ 2 l The case for the prosecution briefly was 
that the complainant is the manager of the firm 
known ns the Commercial Bureau of No. 2S, 
Strand Road, Calcutta, and that that firm carried 
on business of manufacturing and supplying 
black-tape and miennite goods to the Government 
for war purposes, and that in the year 1945 they 
obtained a certain quantity of silk yarn by 
means of Government requisition, which silk 
yarn was required to be made up into silk mate- 
rials. He was approached by the accused persons 
who represented themselves to be the managing 
directors of the firm known as Sree Ram Silk 
Mills Ltd., and the accused persons persuaded the 
complainant to make over the silk yarn to the 
accused for manufacture, and subsequently the 
accused persons persuaded Iho complainant to 
advan ce them certain sums in order to facilitate 
the raanufaclure of the silk goods. Between the 
30th July and 13th Nov. 1945, the accused persons 
supplied 394 yards only of woven silk and about 
860 yards of woven silk remained outstanding. 
The case for the prosecution further was that 
in spite of demands made by the complainant 
the accused did not supply the balance of the 
silk material, nor did they return the unused 
silk yarn. On the other band, they removed 
their machineries and all goods from their Mills 
without giving any intimation that they were 
doing so, or without giving the complainant any 
intimation of their subsequent ofiice address. 

C3j The two accused persons were summoned 
and placed on their trial. After evidence had 
been recaided, the Magistrate framed a charge 
under 8. 406 of the Penal Code against both the 
accused persons to the eflfect that they bad 
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committed breach of trust in respect of the 
balance of tbo silk yarn entrusted to them and 
also in respect of the sum of money advanced 

to them. 

[d] The accused pleaded not guilty. Witnesses 
■were examined for the prosecution and cross- 
examined. On 20-7-1916, the following order was 
recorded in the order sheet: 

"Two P. Ws. croas-esamined. The accused persons 
cross-examined under S. 342, Cr. P. C. No defence. 
To 25-7-46 for arguments. Accused as before.” 

[ 5 ] On 25-7-1946, an application was put 
in by the complainant for adjournment, the 
ground being that during investigation there 
had been a search of the premises of the accused 


be made into silk material and returned to 
them. The case further was that the quantity 
of the silk yarn, which was made over to the 
accused, had not been returned and had, there, 
fore, been misappropriated. 

fs] The defence was, according to the state¬ 
ment of accused filed under the provisions of 
S. 842, that the accused persons were unable to 
manufacture the whole of the silk material 
with the yarn, but that the balance of the yarn, 
had not been misappropriated and was still in 
their hands and it was further their case that 
they were ready at all times to return the 
balance to the complainant on adjustment of 
account. 


and a certain quantity of silk yarn had been [ 9 ] TI 10 only question for consideration waa 
seized in that search and that it was necessary whether this quantity of silk yarn bad, or had 
to prove the search list. But the search list was not been misappropriated. The other questiona 
misled. Apparently, attempt was made to were incidental to this one. The learned Magis- 


obtain the search list from the police and an 


trate seems to have believed that the accused 


explanation from the police ofiScer in connec. 
tion therewith had been called for and was to 
be considered on 3-8-1946. Moreover, the com. 
plainant bad also called upon the Registrar of 
Joint Stock Companies for production of certain 
documents in order to show that both the 
accused persons were managing directors of 
Sree Ram Silk Mills Ltd., that their office was 
at NO. 18 , Rai Mathuranath Choudhury Street, 
Baranagore, and that they had not given any 
notice to the said Registrar of the removal of 
their office. The Registrar, Joint Stock Com¬ 
panies, had not, by 25-7-1946 produced those 
documents which, according to the prosecution, 
were necessary to establish the case against the 
accused. The learned Magistrate refused to grant 
adjournment and then heard arguments of both 
sides. After hearing the arguments of both sides, 
the learned Magistrate recorded the following 
order ; 

"In this ca?c the ingredients of S. 406, I. P. C. have 
not been fulhllcd; 1 6nd the accused persons not guilty 
of the charge under S. 406, I. P. C. and order 
their acquittal under S. 250, Cr. P. C.” 

[6] Obviously, the learned Magistrate was 
justified in acquitting the accused pei-sons in 
so far as the charge of criminal breach of trust 
of the money advanced to them was concerned. 
A reasonable interpretation of that transaction 
was that this was merely a loan and that faif 
lure to repay this loan did not constitute a 
criminal breach of trust. 

[ 7 ] Difficulty arises in respect of the silk said 
to have been entrusted to the accused. The case 
for the prosecution was that silk was obtained 
with difficulty at that time and that it was 
necessary to get Government assistance in order 
to enable the complainant to get his silk yarn, 
that a certain quantity of silk was made over 
to the accused persons, in order that it should 


persons did send a letter Ex. A to the com¬ 
plainant before the case was instituted, although 
strictly speaking there was no evidence to show 
that that letter had been sent. There was cross- 
examination of the complainant’s witnesses 
directed to show that the complainant and his 
partner were aware, before the institution of 
the proceedings, of the change of address of 
the accused persons ; and the learned Magis. 
trate, according to his explanation, seems to 
have been impressed with that evidence. The 
only reason for which X should be justified iD| 
interfering with this order of acquittal would be 
that the main issues had not been properly 
tried by the learned Magiatrato. If the learned 
Magistrate had considered tbo proper issues 
and had disbelieved the evidence, obviously I 
should not be justified in interfering with an 
order of acquittal, even though I were not of 
the same opinion as the Magistrate in the 
matter. The question is whether in view of the 
very brief statement of reasons given by the 
learned Magistrate, 1 can hold that he has not 
applied his mind to the real issues in the case. 

[ 10 ] The difficulty in all these cases is that a 
Presidency Magistrate is not required undei 
the law to write any judgment at all in certaiu 
cases ; and w'here be passes an order of acquit¬ 
tal, be need not give the reasons which induced 
him to come to the conclusion at which ha; 
arrived. Such beiug the case, the mere fact 
that the statement of reasons is extremely brief 
is not itself sufficient to justify interfering with 
the acquittal and is not sufficient in itself to 
indicate that the learned Magistrate has not 
considered all the issues. I haya been through 
the evidence in the case for the purpose of 
seeing what kind of evidence was adduced and 
not for the purpose of seeing whether I believed 
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it myself, and after doing so I am not con- 
vmoed that the learned Magistrate failed to 
consider whnt were the issues to bo tried and 
failed to apply his mind to those issues and to 
the evidence regarding the issues. It may easily 
be that the Magistrate disbelieved the evidence 
on which the prosecution relied and if so, he wae 
entitled to do so and to acquit the accused and ho 
was acting quite within his jurisdiction in doing 
so without assigning any reason. In the cir¬ 
cumstances, I do not feel justided in interfering 
With the order of acquittal. I, therefore, order 
that this rule be discharged. 

RuJe discharged. 


A. I, R, ( 35 ) 1948 Calcutta 3 [C. N. 2.] 
Roxburgh and Chakravartti JJ. 
Superintendent and Remembrancer of 
Legal Affairs, Bengal^Appellant v. Multan^ 
chand and others—Accused—Respondents. 

24^-1947™^“^ 0“ 

Foodgrains Control Order (1942), Clause 3 (1) 

granted to one partner before 
formation of partnership — Effect of. 

*! ‘s licensed with 

M ““‘Jertiking and not the undertaking 

as apart from the person engaged in the undertaking. 

in the Order includesL^y 
body of individuals whether incorporated or not. 

Hence a licence granted to one member loig^bTfow 

cannot covet an under¬ 
taking engaged in by ait the members as a partnership. 

Nirmal Krcmar Sen _ for Appellant, 

“nSr - <or 

Roxburgh J. _ This is an appeal by the 
Superintendent and Remembrancer of Legal 

Multan Chand. Kaluram and Abdu! Jabbar were 

convicted by the trial Court for contravention 

of clause 3 (i) of the Poodgcains Control Order 
W42, and sentenced under Rule 81 ( 4 ) of the 
Defence of India Rules each to pay fine of r?. 
600 , in default to suffer rigorous imprisonment 
for five months. The Court also directed that 

coSh 1 ? been 

comimtted or the price thereof be forfeited to 

Sessions 

Judge of Faridpur acquitted the accused. 

a H k ^^battacharjee (p. w 1 ) 

of thegodown 

Of the accused Multan Chanri ?« 

Bram^Thi‘’“' ‘“’'a t”'? maundrof 

gram* The accused Kalnram is said k« gi. 

Of the enquiry the accused Adbul Jabbar pro! 


ducod his liconso No. G74 aud allcsed that ho 
was in partnership with the others and that thf 
license oovored tho possession of tbo gram in 
question. The trial Court found that tlio story 
of partnorship was not true and accordingly 
convicted tlio accused. On ajipeal the learned 
Sessions Judge has found as a fact that there 
was Q partnership between tho three accused 
entered into before the date the gram in ques¬ 
tion was found, and ho has also hold that the 
possession of the gram was therefore covered by 
Abdul Jabbar's license No. G 7 J. 

[3] In the appeal the finding of fact is chal- 
longed as also tbo learned Judge's conclusion 
as to the law applicable. We have seen the evi- 
dence; we do not cousider it necessary to discuss 
It. A\e see no reason to differ from the finding 
of the learned Judge that it has been proved 
that there was a partnership between the accu¬ 
sed before the I6th May 1945. 

[4] In our opinion the defence have them¬ 
selves established by their defence and by hav¬ 
ing proved that there was a partnership made 
themselves liable under the Foodgrains Control 
Order for possession of the gram in question 
Without a license. The simple reason is that oh- 
viously the license No. 674 granted a long time 
previously to Abdul Jabbar could not cover the 
undertaking engaged in by the three accused as 
a partnership. Mr. Santosh Kumar Basu ende¬ 
avoured to show that the correct interpretation 
of clause 3 (i) of the Foodgrains Control Order 
1912, was that the undertaking is licensed and 
not the person, but in our opinion it is quite 
impossible to place this interpretation on the 
Clause. It is quite clear from the Order that it 
13 the person who is licensed with reference to' 
the undertaking and the licensee, being the per- 
son licensed, is enjoined todo various things and 

made liable if be does not do them. The whole! 

meaning of the Order would vanish if it could 
beheld that the undertaking is licensed as apart 
from the person engaged in the undertaking. 

^d guilty for a breach of clause 8 (l) of the 
h^oodgrains Control Order, 1942 , for engaging in 
their undertaking as a result of which they 
possessed the gram in question without having 
obtained the license. It is of course clear that 
person as used in the Foodgrains Control 
Order is to be interpreted as defined in the Gene-' 
ral Clauses Act (Act 10 [x] of 1897 ) and includes' 
any body of individuals whether incorporated on 

C6] The result is that we find the three accu- 
sed guilty of a contravention of the Foodgrains 
Control Order made-under the Defence of India 
ISulee and liable therefore under Rule 81 (4) of 
those Rules. In view however of the finding of 
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fact and that the substantial offence of the 
accused was in omitting to take out a separate 
license for the partnership when the partnership 
was formed to take over the undertaking, w'e do 
not think any severe punishment is called for, 
\Ye sentence each of the accused to pay a fine 
of R3.100 in default to suffer one month’s rigorous 
imprisonment. In the circumstances we do not 
consider that there should be an order of for¬ 
feiture. The order of the learned Sessions Judge 
therefore directing that the sale proceeds of the 
gram be refunded to the accused will stand. 

Chakravartti J—I agree. 

K.S.D. Ac:used convicted. 


A. I. R. (35) 1948 Calcutta 4 [C. N. 3.] 
Roxburgh and Ellis JJ. 

Superinte’uUnt and Ecmemhranccr of 
Legal Affairs, Bengal — Appellant v. Amari 
(Charan) Tikadar and others — Accused 
llespondiUls. 

Govt. Appeal No. 11 of 1946, Decided on 14-1-1947, 
against order of Addl. Sessions Judge, Kbulna, D/- 
•22-12-1945. 

(a) Criminal P. C. (1898), S. 367 — Appreciation 
oi evidence—Omission of witness's name in charge- 
sheet—Efiect. 

If a witnes-3 does not appear before the police but is 
subsecpiently examined at the trial the Couit may 
refuse to place any reliance on his testimony. But if 
a wiln-'ss is actually examined by the police during the 
investigation of the case bis evidence cannot be 
rejected merely because bis name does not appear in 
the charge-sheet. [Para 6j 

(■46-Com.) Criminal P. C., S. 367 N. 6. 

(b) Criminal P. C. (1898), S. 288 — Evidence of 
identification in trial—Admissibility in Sessions 
Court. 

Where in a riot case, the witnesses identify, in the 
Court o' committing Migislrate. the ac 2 u.sed as being 
one of the rioters, and their evidence by itself is satis¬ 
factory, the mere fact that they did not maintain it 
in the Sessions Court is not a valid ground for its 
rejection. [Para 6] 

(’4G Com.) Criminal P. C., S. 288 N. 9. 

L!irmal Kuvtar Sen—for Appellant. 

S. C. Talu'ular and Mnhendra Kumar Ghose —for 
Respondents (other than Nos. 13, 15 and 26). 

Ellis J—This is an appeal by the Superiuten- 
clent aud Romembraucer of Legal Affairs, 
Bengal on behalf of the Provincial Government, 
and is directed asainst an order of acquittal 
male by Mr, B. Mukherji, Additional Sessions 
Judge of Khulna on 22-12-1945. 

[ 2 ] The occurrence out of which the case has 
arisen was a communal riot between the Mussal- 
maus and the Namasudras of the District of 
Khulna which took place on 2G-5-1944. [His 
Lordship narrated the facts of the case and pro¬ 
ceeded as follow?.! 

[3] 87 persons were committed to stand 
their trial at the Court of Session ; of them 83 


were actually tried before Mr. B. Mukherji the 
Additional Sessions Judge and four assessors. 
The trial ended in the conviction of 9 only of 
the accused of an offence under S. 148, Penal 
Code. These 9 appealed to the High Court 
against their convictions and sentences; two 
w'ere successful while the convictions of the 
remaining 7 were maintained. 

[ 4 ] The Superintendent and Remembrancer 
of Legal Affairs on behalf of the Province of 
Bengal applied under S. 417, Criminal P. C. 
for the admission of an appeal against the 
acquittal of 27 of the accused by the Additional 
Sessions Judge, bat the appeal was admitted 
only as against 14 of the accused. And of these 
14, three have not been traced. 

[o] That there actually was a riot between 
the Mussalmans and Naraasudras of Sonapur 
Char Basuria on 2G-5-1944 admits of no dispute, 
and has not been challenged before us. It remains 
for us to see whether the 11 accused whose cases 
are now under consideration before us took 
part in that riot or not. They were tried and 
acquitted ; we have to see whether the reasons 
for their acquittal are good and sound, or 
^Ybetbe^ there has been a failure of justice. 

[C] The first accused is Amari Charan Tika* 
dar, a cultivator, 25/30 years of age, of Char 
Basuria. In dealing with his case the learned 
Additional Sessions Judge has commented on 
the fact that he was only identified in the Ses¬ 
sions'Court by three witnesses, P. ws. 6, 13 and 
24 and of them P. wa G and 24 are not “Charge- 
sheet witnesses.” The learned Additional Ses¬ 
sions Judge has throughout the case declined to 
place any reliance on the evidence of any 
witness whose name is not to be found in the 
charge-sheet. This is the real grievance of the 

Crown_that the evidence of all these witnesses 

has been discarded for no other reason. If a 
witness was actually examined by the police 
during the investigation of the case, we see no 
reason why his evidence should be rejected just 
because his name does not appear in the charge- 
sheet. On the other hand, if a witness did not 
appear before the police at all and there is no 
doubt that some of the witnesses did not do so 
for the obvious reason that they were wanted in 
the counter cases then the Judge was quite 
right in refusing to place any reliance on their 
testimony. The prosecution was evidently ham¬ 
pered in this case in that the investigation 
officer, K Uidas Dntt, went down with bcute 
appendicitis when the case was being tried and 
was unable to come to Court. The conduct of 
the prosecution bears obvious traces of his in¬ 
ability to attend to the case himself. Of the 
three-^witnesses whose evidence the learned 
Additional Sessions Judge has commented on, 
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P. W. 6 Abdul Karim Molls, and P. w. 24 Abdul 
Barlk Shaikh, both admit that they never gave 
any information to the Police. Abdul Karim 
saya that he was afraid to go to them ; Abdul 
Barik says that he never informed them about 
the murder of Wahed. P. W. 13 doea identify 
Amari Tikadar in the Court of Session, and 
does so by name, but in the committing Court 
he said that he could not name any of the 
accused. It is true that he may have found out 
the name in the interval. There were 8 witnesses 
who identified Amari Tikadar as a rioter in the 
Lower Court. The learned Additional Sessions 

Judgedeclinedtorelyontheirevidence of identi. 

fieation as they did not maintain it in the 
Sessions Court. That, by itself, would not in 
our opinion be a valid ground for its rejection 
in a case of this nature, provided the evidence 
were itself satisfactory. But in this case all is not 
well with that evidence. The evidence of p. w. 2 
for example, Abdul Malek Mulla shows that in 
the Committing Court the accused were named 
by the lawyer examining him, and he said that 
he saw them. This can hardly be considered a 
satisfactory identification. P. W. 3 Masud Sheikh 
identified bim by sight as being amongst the 
rioters in the Committing Court. The evidence 
of P. w. 23 Mohiuddin Sardar, was tendered by 
the prosecution; in the Committing Court he 
had identified Amari Tikadar as a rioter by 
name. P. W. 24 identified him by name both in 
fee Committing Court and in the Sessions Court. 
P. W. 32, Manik Molla named Amari Tikadar 
in the committing Court, but failed to do so 
before fee Sessions Court. P. W. 34 teamed him 
before both Courts. He is Jahural Hoque Molla. 
P. W. 35, Munsur Fakir identified him by name 
m fee Sessions Court. Although the Additional 
Sessions Judge says feat P. w. 49 identified him 
in the committing Court, his name is not to 
be found amongst those given by this witness. 
Considering these facts and circumstances we 
are not prepared to hold that, on this evidence, 
the acquittal of this accused was unjustified. 
[The rest of fee judgment is based purely on 

evidence and hence omitted._ Bd.] 

Roxburgh J —Agree. 

Order accordingly. 


A. I. R. (33) 1948 Calcutta Q [C. N. 4.] 

Lodge J. 

Hari Lal Sarnakar—Complainant Peii. 

ttoner v. Abhoy Okaran Jha — Accused— 
Opposite Party. 


Criminal Bevn.No. 1090 ofa948, Decided on 23.1.1947- 

Criminal P.C. (1898), S. 195 ( 1 ) (b) and (c) _ 

2**^* Settlement Board amended by false 
entries — Execution ol award. 


Iho oomplainant rrcsontml nn ap[Jicutinn hoforo tho 
Debt boltloiiiont Boiird. In tli.> iiwrird nmdo tho only 
creditor mentioned wng ono li Snl^rquontly falso 
oiUnes wore iiiudo in the order sin ol of ttm Board (o 

indioato that an nppliculion Inul hem imid-i by the 

accused in rospeot of a debt by tho ooinpluin uit lo Uio 
accused and the original awiird was aniumJe-i by tlio 
inclusion of this alleged debt. Then aftr r the nmisr-d 
moved the Certificate OlTicor for oxeculion of the award : 

Held Ihnt no offence under S. .'34, B-ngnI Aorienhnral 
Debtors Act bad been committed. Snnie olTem-es 
specified in CU. (b) and (c) of S 195 U), Crimiiml I’.C. 
were certainly committed in relation to the procicdings 
before tbe Certifioeto Ollicer and by a party to proceed- 
ings in tbe Court of the Certificate Officer and therefore 
no prosecution without tbe complaint of tbe Ci-rtificato 
Officer could bo enlertaiued, [Pura 6] 

(’46 Com), Cr.P. C., S. 195 Notes 9 and 12. 

Manindra Nath Ghoso — for Petitioner. 

Sudhansu Sekhar Mukherji — tor Op^os\t 9 Parly. 

Ordsp. — Ths material facts giving rise to 
this case are as follows. The present petitioner 
Harilal Sarnakar presented an application before 
the Debt Settlement Board in respect of a debt 
due from bim to his landlord. Bahadur Sing 
Singhi. That application was transferred by the 
Sub-Divisional Officer to tbe Milki Debt Set. 
tlement Board for disposal and an award was 
made by that Debt Settlement Board on 
21-21941. The only creditor mentioned in 
fee award was the landlord Bahadur Sing 
Singhi and there was only one debt included 
in fee award. The opposite party, Abhoy 
Chsran Jha, was a member of the Board in 
question. At some time subsequent to tbe 
preparation of the award false entries were 
made in the order-sheets of the Debt Settlement 
Board to indicate that an application had been 
made by the opposite party, Abhoy Cbaran Jha, 
in respect of a debt by the petitioner to Abhoy 
Cbaran Jha, and tbe original award was amend¬ 
ed by the inclusion of this alleged debt of the 
petitioner to Abhoy Charan Jha, and the date of 
the award was altered to 21.5.1941. Thereafter 
fee opposite party, Abhoy Cbaran Jha, moved 
the Certificate Officer for execution of the award. 
The petitioner then came to know of this 
falsified award and moved the Certificate Officer 
in the matter. The Certificate Officer directed 
the present petitioner to appeal to the Appellate 
Officer and the petitioner did so. The Appellate 
Officer held an enquiry in exercise of the powers 
conferred upon him under s.43 Bengal Agricul- 
tural Debtors Act, went into a number of 
questions which were strictly not relevant to an 
appeal, and came to the conclusion feat the 
order-sheet had been falsified and false entries 
had been made in it; that there had been no 
proper application by tbe opposite party, Abhoy 
Cbaran Jha, to the Debt Settlement Board and 
that tbe alteration of the award by the inclusion 
of the debt of the petitioner to Abhoy Cbaran 
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Jba, was fraudulently made behind the back of 
the present petitioner. He accordingly allowed the 
a])peal and modified the award by cancelling 
that part of the award which referred to the 
debt of the petitioner to Abhoy Charan Jba. 
Abhoy Charan Jha tlien preferred an application 
in revision to the District Judge and presented 
the same to the Appellate Ollicer as required by 
s. 40A, Deugal Agricultural Debtors Act. The 
application in revision was rejected, the District 
Judge taking much the same view’ of the fads 
as that taken by the Appellate Onicer. 

[ 2 ] Thereafter an application was made to 
the Collector for permission to prosecute the 
opposite party, Ahhoy ('haran Jha under S. 54, 
Bengal Agricultural Debtors Act, 1935 and a 
general permission was given by the Collector 
without any precise statement of the offence 
said to have been committed and without any 
indication whether the offence said to have been 
committed was an offence punishable under 
s. 51 (i) (a) or (b) or (c) or (d), Bengal Agricultural 
Debtors Act. 

[3] Thereupon a petition of complaint was 
presented by the present petitioner against the 
opposite party, Abhoy Charan Jba. 

[4] SDine evidence was recorded and the 
learned Magistrate then discharged the accused 
under S. 253,Criminal P. C. He recorded a finding 
that the case made out against the accused did 
not come within the purview of S. 64 (l) (a), 
Bengal Agricultural Debtors Act and that the 
offence said to have been committed might 
possibly be an offence punishable under s. 193 , 
Penal Code, but as the requirements of S. 195 , 
Criminal P. C. had not been fulfilled he was not 
in a position to continue the prosecution on such 
a charge. 

Co] Against that order of discharge the 
Sessions Judge was moved, and the Sessions 
Judge rejected the application. It is against the 
order of the Sessions Judge that the present 
rule has been obtained. 

[o] From the order of the Appellate Officer 
it is by no means clear whate:jactly istbeoffence 
which the opposite party is said to have commit¬ 
ted beyond the fact that he fraudulently obtained 
a false award from the Debt Settlement Board. 
After a careful consideration of all the allega¬ 
tions made I am unable to hold that there is any 
reason for supposing that an offence was 
committed under s. 54 (l) (a) or (b): and obviously 

54 (l) (c) and (d) have no application. There- 
|foro the leari.ed Magistrate was right in bolding 
ilbat no offence under s. 54, Bengal Agricultural 
Debtor? Act seems to have been committed. 
On tho other hand, if the allegations are true it 
is obvious that offences punishable under the 
Penal Code have been committed by the opposite 
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party. But those offences are offences specified 
in cfs. (b) and (cj of s. 195 (l), Criminal P. C. 
Some offences were certainly committed, if the 
allegations are true, in relation to the proceed¬ 
ings before Certificate Officer and by a party to 
proceedings in the Court of the Certificate 
Officer. It seems to me clear that the offences 
which the opposite party obviously committed, 
if the statements are true, are offences which 
require the complaint of the Certificate Officer. 
It is suggested that he has also committed 
offences which do not require such a complaint. 
After careful consideration I am not convinced 
that any offence which does not require the 
complaint of the Certificate Officer has in fact 
been committed by the opposite party. 

[ 7 ] I think the learned Sessions Judge was 
right in the view he took, and no prosecution 
without such a complaint ought to be entertained. 

Cs] In the result the Rule is dischargd. 

D.n. Rule discharged. 

A. I. R. (35) 19i8 Calcutta 6 [C. N. 6.] 

Lodge J. 

Durga Chiiran Singha and another — Accus¬ 
ed — Petitioners v. Isamuddin Mahmud — 
Complainant—Opposite Party. 

Criminal Revn. No. 818 of 1946, Decided on 11*12- 
1946. 

(a) Criminal P. C. (1898), S.424—Appellate Court 
upholding conviction after applying its mind to 
evidence—Judgment though defective in not set* 
ting out prosecution case and defence and how 
prosecution case was established, cannot be inter¬ 
fered with. 

Where the jodgmeut of the appellate Court upholds 
the coDviclion and sentence but does not set out the 
prosecution case and the defence and bow the proseca* 
tion case has been established the judgment is no 
doubt defective but this in itself will not justify inter¬ 
ference, when the appellate Cjurt has applied its mind 
to the evidence and has come to the necessary findings. 

[Para 4j 

(•46-Com.) Criminal P. C , S. 424 N. 7 Pt. 6. 

(b) Criminal P.C.(1898), S. 32—Accused extort¬ 
ing money by wrongful confinement of complain¬ 
ant—Accused convicted by second class Magis¬ 
trate on charges under Ss. 342 and 384, Penal Code 
and sentenced to a fine of Rs. 200 on each count. 
—Offence committed being essentially one offence, 
imposition of two different sentences was im¬ 
proper — Sentence of fine in respect of charge 
under S. 342 set aside as being in excess of Magis¬ 
trate’s power—Criminal P. C. (1898), S. 35. 

The accused were tried by a Magistrate of the second 
class on charges under 83. 342 and 384, Penal Code. 
The prosecution case was that the accused took the 
complainant to a certain place and wrongfully confin¬ 
ed him there for the purpose of extorting money and 
did actually extort money by giving a threat of crimi* 
nal prosecution. The Magistrate found the accused 
guilty and sentenced them on each count to pay a fine 
of Rs. 200 and in default rigorous imprisonment for 
two months: 

Held that though the offence committed came with* 
in two of the definitions of the Penal Code it was 


1948 
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easentially one oflenoe and one ttansaolion and. there, 
fore, U was improper to award two different sentences 
for the same set of acts and improper to give a 
sentence in excess of the Magistrate's power of punish¬ 
ment under S. 33 read with S. 35, Criminal V. C. The 
eentenoe in respect of offence under S. 842 should, 
therefore, be sot aside as being improper. [Tarn 5J 

(■46-Com.} Criminal P. G., S. 32 N. 2 Pt. 2 and S. 35 

Kotes 8 and 4. 


niidor S. 82, Criminal P.C\ is iho imposition of 
a lorm of imprisonment not exceeding six 
months and a fino not exceeding rs. 200 on 
eacli count, and nndor s. 35, the impo^ilioii of 
double lliis amount as a total whore (ho fonvic- 
tion wasou more than onocounl. It iscleiu*, thero- 
fore that tlie learned Magistralo imposed the maxi- 


Ajoy Kxmar Basw—for Petitioners. 

Order. —The present petitioners were tried 
by a Magistrate of the 2nd class on charges 
binder Ss. S84 and 342. Penal Code. The case for 
the prosecution was that the petitioners, being 
members of the Home Guard, entered the house 
of the complainant one evening, searched his 
rooms on the allegation that n theft had taken 
place in the house of one Pagla and then took 
the complainant against his will to the house of 
Pagla and kept him under confinement until 
10 P. M, They cxtiacted from him a sum of 
its. 50 on a threat of preferring a criminal case 
against him and then allowed him to go. 

[2] The learned Magistrate found both the 
accused guilty and sentenced them on each 
count each to pay a fine of Rs. 200 and in de¬ 
fault to undergo rigorous imprisonment for two 
months. He also directed that half the fine, if 
realised, should be paid to the complainant as 
compensation. 

C3j The petitioners appealed against the 
convictions and sentences and their appeal was 
heard by a Magistrate of the 1 st class specially 
empowered to hear appeals ; and the learned 
Magistrate in the Court of appeal below dis- 
missed the appeal and upheld the conviction 
:and sentences. 


mum sentence of fijio w'ifliin his power on each 
count. It is further clear that. Ilio case for (he 
prosecution was that (lie petitioners contined 
wrongfully the complainant for tlie purpose of 
extortion of money, that is to say, their oflfence 
was essentially one under S. 347 and S. 384. It 
W’as one transactioi and one offoice, even 
tliough it comes within two of tlie definitions of 
the Code. Sucli being the case, it was improper 
to award two different sentences for tlie same 
set of acts and improper to give a sentence in 
excess of tlie Magistrate’s power of punishment 
for one offence. 

C6] The Rule must, tlierefore, be made 
absolute in so far as the sentences are concern, 
ed. Tlie convictions are upiieldnnd the sentences 
nuder s. 384, Penal Code are also uplield. Tlie 
sentences under s. 342 are set aside and no 
separate sentence is imposed under that section. 
The additional fine, if paid, shall be refunded. 

K.S. Order dccordingly. 


A. I. R. (35) 1948 Calcutta 7 [C. N. 6.] 

Lodge J. 

K.. K. Ram — Accused — Petitiouer v. 

Prilhwiraj Bucha — Opposite Party, 

Criminal Revn. No. 945 of 19 46, Decided on 
7 1.1947. 


[4] I have been asked to interfere w'ith the 
‘decision of the Court of appeal below on the 
ground that the judgment of the Court below 
is not a proper judgment and does not show 
that the case was properly considered by him. 
The judgment cannot be said to bo a good 
judgment, or a proper judgment, inasmuch as 
it does not set out what the prosecution case is, 
what the defence was and how the prosecution 
case has been established. It is true that it is 
open to these defects, but read with the judg¬ 
ment of the Court of first instance there can be 
no doubt what the learned Magistrate thought; 
there can be no doubt that he did apply his 
mind to the evidence and that he did come in 
fact to the necessary findings. Therefore, in 
spite of the fact that the judgment is of an un- 

satisfactory kind, that does not justify inter¬ 
ference. 

C6] I have next been asked to interfere on 
the ground of sentences. The Magistrate in the 
^urt of first instance was a Magistrate with 
aad class powers. The limit of hie powers 


Criminal P. C. (1898), S. 177—Adultery - Offence 
committed outside jurisdiction—Woman originally 
enticed away from place within jurisdiction. 

The complainant filed a complaint under Ss. 497 and 
498, Penal Code, before the Magistrate at C alleging 
that liis wife was enticed away from his bouse in C by 
some unknown person to a place at L, which was out¬ 
side the territoi-ial jurisdiction of the Magistrate. It 
was also alleged that the accused had subsequently 
removed the complainant’s wife from L to another 
place which was also outside the jurisdiction of the 
Magistrate and was living (here in adultery with her. 
There was no allegation that the accused had seduced 
her in C or that any offence was committed by him 
within the jurisdiction of the kfagistrate : 

that the ease was governed only by S. 177 and 
not by Ss. 178 to 184 and that therefore, the Magistrate 
had no jurisdiclion to enquire into the complaint. 

, [Para 3] 

C46-Com.) Cr. P. C.. S. 177, N. 4. Pt. 3. 

Sndhansu Sekhar Mulcherji — Lr Petitioner. 

Bemanta Krishna Mitra — for Opposite Party. 

Order.—Tbi3 rule tvas issued upon the Chief 
Presidency Magistrate of Calcutta to show causa 
why the proceedingg pending in the Court of the 
Additional Chief Presidency Magistrate should 
not be quashed on the ground of absence of 
territorial jurisdiction. 
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[2] The material facts are a3 follows : On© 
ITitbwiraj Bucha filed a petition o! complaint 
against the present petitioner K. K. Ram alleg¬ 
ing that bis wife bad been enticed away from 
bis house in Calcutta by some unknown person, 
that sometime thereafter he received a commu- 
nication from the accused K. K. Ram stating 
that the wife was staying under the care and 
guidance of the Bengal Hindu IVIabasabba (I 
understand that the place where she was staying 
was situated in LiLlooah outside the jurisdiction 
of the Chief Presidency Magistrate). Thereupon 
the complainant Prithwiiaj Bucha saw the ac¬ 
cused and endeavoured to secure the restoration 
of his wife, but the accused refused to restore 
the wife to the complainant. The complainant 
had since been informed that the accused bad 
removed the petitioner’s wife to a room in 
Garden Reach, which is also outside the juris- 
diction of the Presidency Magistrate and that 
the accused was there living in adultery with 
the wife. He accordingly complained that offences 
punishable under Ss. 407 and 498, Penal Code, 
bad been committed. The accused was sum¬ 
moned. Objection was taken by the defence to 
the Presidency Magistra’e exercising jurisdiction 
in the matter on the giound that the offences, 
if any. Lad taken place outside the jurisdiction 
of the Presidency MagUttate and within the 
jairisdiction of the Alipore Court. The learned 
Additional Chief Presidency Magistrate over- 
ruled the objection and directed that the case 
should proceed. 

[3] When the rule was issued the learned 
Additional Chief Presidency Magistrate submit¬ 
ted an explanation. In that explanation he 
pointed out that it was perfectly clear from the 
petition of complaint that the wife lived with 
her husband at p. 6, Kalakar Street, Calcutta, 
and that she was missing from that house. The 
learned Additional Chief Presidency Magistrate 
seems to be of the opinion that as the wife last 
lived with her husband within the jurisdiction 
of the Presidency Magistrate, the Presidency 
Magistrate had jurisdiction to try this case. I 
am unable to accept this view. The only section 
of the Criminal Procedure Code which is applic- 
able to the present case in this respect is S. 177 
and that section provides that every offence 
shall ordinarily be enquired into and tried by a 
Court within the local limits of whose jurisdic- 
tioD it was committed. None of the succeeding 
Ss. 178 to 184 have any application to the facts 
of the present case. There is no allegation that 
the present accused seduced the woman in 
Calcutta. There is no suggestion that he bad 
anything to do with the woman while she w’as 
in Calcutta or before she reached Lillooah. 
There is no allegation that any offence was 


committed by the accused other than in LiUooab 
within the District of Howrah or at Garden 
Reach within the district of 24 Parganas. In 
these circumstances the Chief Presidency MagigJ 
trate had obviously no jurisdiction to enquire 
into offences, punishable under Ss. 497 and 498,' 
in the present case. 

[ 4 ] The rule must be made absolute. It is 
ordered that the case be transferred from the- 
file of the Additional Chief Presidency Magis¬ 
trate to the file of the District Magistrate, 24 
Parganas. The District Magistrate of 24 Parga- 
nas will direct that the trial be held by soma 
Magistrate subordinate to him at Alipore. 

K.S- Rule made absolute. 


A-1. R. (35) 1948 Calcutta 7.] 

B. K. Mukherjea and Amiruddin 

Ahmad JJ. 

Governor-General of India in Council — 
Plaintiff — Appellant v. Corporation of 
Calcutta, Defendant — Respondent. 

Appeal No. 232 of 1940, Decided on 14-1-1947, from 
original order of S. C. C. Judge. Sealdah, D/-18-7- 1940. 

Calcutta Municipal Act (3 fill] of 1923). S. 127 (a)* 
and (b)— “Letting out”— Meaning—Occupation as- 
tenant or servant—Distinction—T. P. Act,S 105. 

If it is a requirement of the contract of service that a 
servant should live in a house owned by the master 
whether it is snimble to him or not or if the occupation 
is necessary and subservient to the service it should be 
deemed to be the occupation of a servant and not of a 
tenant. Where occupation is allowed to a servant in part 
remuneration of bis service and is not related to the 
performance of the service the occupier is in the position 
of a tenant. It is settled, however, that to constitnte tba 
occupation of a servant it is not necessary to prove that 
the service could not be performed at all if the servant 
resided elsewhere. On the other band, the mere fact 
that it is convenient to both parties that the servant 
should occupy a particular house and that he is put in 
possession of it for that reason does not prevent the 
servant from being a tenant; his possession is that of a 
tenant unless he is required to occupy the possession for 
the better performance of his dnties thongh bis residence 
is not necessary for the purpose or unless bis residence 
there be necessary for the performance of his duties, 
though not specifically required : 31 A.I.R. 1944 P.C. 42, 
FofZ.; Engfisfj cases referred. [Paras 6, 8] 

Government erecting quarters for employees of Gnn 
and Shell Factory— Quarters not exclusive — Ontsidera 
also allowed—Residence not compulsory for employees-^- 
Beld, in all the circumstances of the case, that the real* 
deuce of the workmen'in the Government quarters was 
as tenants and premises were “let out” to them within 
S. 127. [Para 191 

Cases referred :— 

1. (’44) 48C.W.N.410:71I.A.31: 31 A.I.R. 1944 P.C.42r 

I.L.R. (1941) Kar P.C. 206; I.L.R. (1944)2 Cal. 150:213- 

I.C. 257 (P.C.), Corporation of Calcutta v. Province of 

Bengal. 

2. (1H37) 1 K.B. G13: 106 L.J.K.B. 407 : 166 L.T. 889r 

(1937) 1 All E. R, 641, Reed v. Cattermole. 

3. (1875) 10 Q. B. 422; 44 L.J.M.C. 114; 32 L. T. 859: 

23 "W.R. 745, Smith v. Seghill Overseers. 

4. (1844) 5 M.&.G. 64:13 L.J.C.P. 44,Hughes v. Chattharo- 
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Q,-G. OF India v. Oalodita Cori’oration (B. k. M:i.) Calcutta i> 


5. (1836) 1 <3.B. 78: 83 L.J.M.O. 74: 13 L.T. 861: 14 
W,R. 81, Queen ▼. Spurreli. 

8. (1844) S M.&G. 112:18 L.J.O.P. 126, Dobson v. Jones. 
7. (1878) 10 O P. 285: 44 L.J.C P. 42; 31 L.T. 478: 23 
W.R. 244, Pox V. Dally. 

Pramt Kumar Sen Gupta — for Appellant. 

' Santoeh Kumar Basu and Pasupati Ohose — for 
Respondent. 


yees of (.be Shell Factory and more than half 
- reside elsewhere. A Subordinate oflicer who 
cannot get free quarters is allowed house allow¬ 
ance, but if ho is given a quarter and does not 

choose to reside in it no allowance is given to 

him. 


B.K.MukWjea appeal is on behalf 

of the Governor-General of India in Council and 
is directed against a judgment of the Small Cause 
Court Judge of Sealdah dated 18 7-1940, passed 
in an assessment appeal under s. I4i, Calcutta 
Municipal Act. 

[ 2 j The point in controversy relates to the 
mode of assessment of premises No. 4 Dam Dum 
Road which is owned by the Government of 
India and which was assessed to consolidated 
rate by the Corporation of Calcutta, at its last re¬ 
valuation under S. 137 lb), Calcutta Municipal 
Act. 


[5] We have no evidence hero to show that 
the buildings were erected for lotting purposes 
and the whole question for our consideration is 
as to whether the promises are ordinarily lot so 
as to attract the operation of s. 127 (a) of the 
Calcutta Municipal Act. That some of the re¬ 
sidential quarters are let out to outsiders and 
the latter occupy the same as tenanis is not 
and cannot be denied. It is in evidence, however, 
that the number of such outsiders was always 
very small and it has further dwindled down in 
recent years. The main controversy centres 
round the point as to whether the em- 


[3] The case of the Government of India is that 

the assessment should have been made under cl. 
(a) of 3.127 of the Act. There was an appeal taken 
against the assessment order to the Small Cause 
Court Judge of Sealdah under the provisions of 
8.141, Calcutta Municipal Act. The learned Small 
Cause Court Judge dismissed the appeal holding 
that the assessment was rightly made. The assessee 
has now come up on appeal to this Court. 


W Premises No. 4 Dum Dam Road, which is th' 
subject-matter of assessment, comprises a total 
area of ill bigbas of land, including within it 45 

. . * an institute, a playground, ten. 

ni3 courts, recreation fields, bowling green spare 
grounds, roads and tanks. Mr. Mitchell who is 
the Assistant Manager of the Cossipore Gun 
and Shell Factory states in his deposition thal 
the land was acquired by the Government for the 
purpose of erecting quarters for the officers and 
employees of the Cossipore Gun and Shell 
Factory. Of the 42 residential buildings 22 are 
class VI quarters each carrying a rental of Rg. 
125 per month, I6 are class Vlii quarters for 
each of which the monthly rent payable is bs. 
76, while the remaining four are class ix 

quarters for which the occupier has to pay a 

rent of Rs, 60 per building per month. Some of 
^ houses are allotted to the officers of the 
iinn Factory and they pay rents as stated 
above subjeot to a maximum of lo per cent, of 
theic salary. The subordinate employees are 
allowed to occupy these quarters free of rent 
while a few of the buildings are let out to 
outsiders who hold them on certain terms and 
conditions which are embodied in a standard 
form of lease, a copy of which was marked as 
an exhibit in this case. This witness farther 
«ya that the quarters are not sufficient to 

oven half the number of emplo¬ 


ployees of the Gun and Shell Factory who are 
allowed to occupy the different buildings com¬ 
prised in this premises occupy the same as ten¬ 
ants or as employees or servants on behalf of 
their masters. It is not disputed that if they 
are held to be in occupation as tenants the 
mode of assessment will be what is contempla- 
ted by S. 127 (a), Calcutta Municipal Act. 

[6] Our attmtion has been drawn to a number 
of English cases where the question as to whe. 
tber a person occupies a house as a tenant or 
as a servant has been discussed with reference 
to the law relating to rating, income-tax, fran¬ 
chise and settlement. As has been observed by 
their Lordships of the Judicial Committee 
in their recent pronouncement in 48 o. w. N> 
410 : 71 I. A. 31* the general principles upon 
which a tenancy as opposed to occupation by 
a servant is created are not in dispute. If it 
is a requirement of the contract of service that 
a servant should live in a house owned by the 
master whether it is suitable to him or not or 
if the occupation is necessary and subservient 
to the service it should be deemed to be the 
occupation of a servant and not of a tenant. 

[7] In (1937) 1 K. B. 613^ Lord Wright M. B. 
who reviewed almost all the decisions on the 
point observed as follows; 

“The essence of the matter, I think, ie that the 
enjoyment which the minister has of (his house, the 
enjoyment in the sense that he uses it as a dwelling 
bouse and therefore in the sense that it is a benefit to 
him, is subsidiary and ancillary. He dwells in the house, 
not for his own convenience—we do not know in this- 
case whether it would have been more convenient foe 
him to live in a house or in a residence of a simpler 
character; but in fact he lives there for the purposes 
of the Church as part of the obligations which he cwtv 
to the Church, as part of his service, and under the 
compulsory requirement of the Church, as It is said, 
whether it is suitable for him or not, in order that be 
may perform his duties. Under those circumstances. 


10 Calcutta n.-d. oi' India v. Catxuita Cc 

the fiulljorities ar; well as the principles which have 
l.i:en laid down, to my mind, involve the view that be 
is not the occupier for revenue purposes.” 

[.-j On the other bnncl, if residence is merely 
fipiional or is a matter of convenience to the 
employee and is not required for the better or 
more cflicient perfoi munce of his service the 
occupation will be deemed to be that of a tenant 
and not of a servant. In (i87o) 10 (>. B. 422'^ a 
colliery provided a number of bouses for the 
benefit of its workmen and filled up those 
houses at its discretion giving preference to 
married men. Some of the workmen who were 
single had no houses given to them and they 
got no allowance for that either. Allowance was, 
liowcver, given to a married workman if he could 
not bo given a quarter, s, a married workman 
resided in one of these houses for which no rent 
was paid; the question was w’bothcr be could be 
assGSS'^d to rates as occupier of the bouse. The 
question was answered in the affirmative and it 
was held that his occupation w'as that of a ten¬ 
ant. It is to be noted that in this case accom¬ 
modation was iH'Ovided as n matter of conve¬ 
nience for married workmen only: single work¬ 
men had no liouses provided for tham and even 
among the married workmen residence in these 
houses was not compulsory. Mellor J. in course 
of his judgment observed as follows: 

‘ Xlie collier,V owner- desire that tbe married work¬ 
men should nsidc near Ihe works but that docs not 
change the rtlation between the parties; unless the 
men arc reejuired to live in the bouses for tbe better 
pcrformauce of their duties, it does not convert the 
occupation of a tenant into that of a servant.” 

There are quite a number of decisions by English 
Courts which lay down that where occupation 
is allowed to a servant in part remuneration of 
bis service and is not related to the perfonuance 
of the service tbe occupier is in the position of 
a tenant; vide ( 1 S 14 ) 5 M. A G. 54;'‘ (IS 6 G) 1 Q. B. 
72.^ It is settled, however, that to constitute tbe 
occupation of a servant it is not necessary to 
prove that the service could not be performed 
at all if tbe servant resided elsewhere. In (1844) 

0 M. & G. 112*^ the servant was required to live 
in the bouse for the purpose of enabling him 
tbe more readily thereby to perform the services 
required of him; but it was not impossible for 
him to perform bis work if he resided at any 
other place. It was held that he occupied the 
house as a servant. The law on this point has 
been summed up by their Lordships of the 
Judicial Committee in48C. W. N. 410^ referred 
to above as follows; 

‘‘The mere fact that is convenient to both parties 
Ibat tbe servant shook o:cupy a particular bouse 
and that be is put in possession of it for that reason does 
not prevent tbe servant from being a tenant; his posses¬ 
sion is that of a tenant unless be is required to occupy the 
premises for the belter performance of bis duties 
Ihougb bis residence is not necessary for the purpose 
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or if bis residence there be necessary for tbe perfor- 
mince of bis duties, though not specifically required,’'* 

[9] In the last passage their Lordships of the 
Judicial Committee reiterated the observation of 
Brett J. in {1S75)J0 C. P. 285^ at p. 295. In that case 
a Sergeant of a Militia lived in a house assigned 
to him close to tbe storehouse for arms and 
built expressly for the accommodation of men 
looking after tbe stores. He could not leave the 
house without tbe permission of the commanding 
officer but he could perform bis duties equally 
well if he were living elsewhere, which he could 
do with his master’s permission. It was held 
that he was not occupying the house as a tenant 
and w'as not entitled to vote. 

[10] We w’ill now proceed to examine the facts 
and circumstances of this case in the light of 
the principles laid down above. The evidence 
adduced in this case makes it perfectly clear that 
it could not have been intended by the Govern¬ 
ment that all ths employees of the Gun and 
Shell Factory should be accommodated in these 
quarters nor w’ere the quarters meant for the 
exclusive use of tbe employees only. Whatever 
their number might bo, outsiders were and are 
allowed to reside in these buildings and it is not , 
disputed that their occupation is that of a tenant. 
^Ir. Kelly, the Garrison Engineer states in 
bis deposition that none of the employees are 
compelled to live in these buildings; they can 
reside anywhere they like; the only loss that the 
subordinate officers suffer if they are offered quar¬ 
ters but do not reside in them is that no house 
allowance is given to them. It is not possible, 
however, as the witness himself says, to give 
quarters to even half the number of the subor¬ 
dinate staff. Mr.Mitchell, the Assistant Manager 
also says that it is not essential that all tbe 
employees should reside in the quarters on the est¬ 
ate. 

[Ill Tbe position, therefore, is that residence in 
these quarters is not required either under the 
contract of service nor is it necessary having 
regard to tbe nature of tbe duties which the 
employees have got to perform. But can it be 
said that even though not specifically required, 
the residence of the workmen in these premises 
is necessary for the better performance or for 
the more efficient discharge of their duties? The 
answer to this question in our opinion should be 
in the negative. The evidence of Mr, Mitchell 
upon which Mr. Basu relied very much is as 
follows: 

“It would be conveulent if we get the members of our 
staff at one place. ... I see no reason why it should be 
that for the better performance of their wor ks the 

a. The passage quoted above is based on the observa¬ 
tions of Brett J. in (1875) 10 C. P. 235" at p. 295. It 
contains an obvious error. The word ‘if towards the 
end of the passage must be ‘unless.’ Editor A. I. R* 
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^mplojees should he nearer the laotory as they ere 
happier at Calcutta, Paotory Manager would not bo 

happier i( the staff is nearer at hand.I think 

that the effioienoy of the staff would iuorease if they 

reside here as there are olubs and play grounds. 

The rule that for administrative purposoi the staff 
should be as near ns possible to the place of work 
should also apply to our Factory. Suoh administrative 
purposes would be served by the residence of the staff 
at 4 Dum Dum Hoad." 

[ 12 ] The evidence as quoted above is ob¬ 
viously of a very general character. It may be 
convenient from the abstract point of view if 
all the employees of the Factory are collected 
together. But this, as the evidence goes to show, 
is not certainly a feasible scheme so far as the 
Gun and Shell Factory is concerned and it 
is not attempted to be carried into practice. 
The fact remains that not even half of the 
subordinate staff could be accommodated in 
these quarters and this witness admits that it 
is a matter of indifference to the Factory 
Manager whether the employees live in the 
premises or at a distant place. Mr. Kelly din- 
ches the matter when he says that there is 
neither any advantage nor any great disadvan- 
tage to have half the employees of the Factory 
near about the Factory. The fact that there 
are clubs and play grounds within the premises 
is, to our mind, not material at all. It might 
show that the Government are not unmindful 
of the health and comforts of the employees 
but from that it cannot be argued that the 
residence in these quarters is in any way ancil- 
lary to the work of the workmen or required 
for the better performance of their duties. It is 
for tbe workmen to decide, as Mr. Mitchell 
himself says as to whether they will feel hap¬ 
pier in these quarters or elsewhere outside 
this place. Mr. Basu laid considerable stress 
upon the evidence of Mr. Mitchell when he 
says that for administrative purposes it is 
desjrable that the staff should be as near as 
possible to the factory. This is another expres¬ 
sion of a general opinion, and is supposed to be 
a general rule which guides all factory owners 
and Mr. Mitchell says that there is no reason 
why this should not be applied to the Gun 
Factory as well. As a matter of fact, however 
the premises in question are situated at a dis¬ 
tance of. about a mile from the Factory site 
and, as stated above, only a fraction of the 
employees can be accommodated there. We 
have in evidence that one of the Assistant 
Managers lives at Barrackpore which is cer- 
teinly at a considerable distance from the 
Factory. Then again, we do not know exactly 
X purposes mean. Mr. Basu 

to think that there are military secrets 
Wch ought not to be divulged to outsiders 
mt m ate unable to see how it at all helps the 


authorities in carrying out this object as moro 
than half of the stud aro loft to I'lnd tlioir resi¬ 
dence elsewhere outside the place and at the 
same time outsiders aro admitted to a portion 
of the premises. 

[l-'l] Mr. Basu further argued that with rogurd 
to tlie majority of the quarters no rent i.s paid 
by the occupiers and hence one of the main 
indicia of the existence of the rolationshi[i of 
landlord and tenant is wanting in this case. 
This argument does not impress us very much. 
As has been said already, rent is certainly paid 
by the outsider tenants and also by the superior 
ofHcers to whom quarters are allowed. The mem-' 
bars of the subordinate staff are indeed not re- 
quired to pay any rent but we think that actual 
payment of rent is not essential for the purpose 
of creating a tenancy. The members of the sub- 
ordinate staff to whom quarters could not bo 
given are allowed house allowances at certain 
rates which have been mentioned by Mr. Mit¬ 
chell. If quarters are offered to them but they do 
not choose to reside in them, in that case only 
they lose the house allowance. We do not think 
that it would be improper to say that the house 
allowance that is given to the members of the 
subordinate staff represents the consideration for 
the use and occupation of tbe building by these 
occupiers. Whether this allowance is a part of 
the remuneration of the employees it is not 
necessary to decide in the preaeui; case. The law 
is well settled that if a servant is allowed to re¬ 
side in a house belonging to the master as a part 
of the remuneration for his service, his occupation 
would be that of a tenant and not of a servant. 

In the present case where the employees are 
servants of the Crown a strict contract of service 
in the eye of law may not bs possible but we 
think that the arrangement relating to residence 
and payment of house allowance could be regard¬ 
ed as an independent arrangement separate and 
distinct from the terms of the service. By allow¬ 
ing its officers and men to occupy the buildings 
for certain consideration, a tenancy, in our opin¬ 
ion, is created though tbe exact nature of the 
tenancy does not require determination in the 
present case, As wo have said already, the occu¬ 
pation of the employees cannot be said to be that 
of servants. In our opinion where a right to the 
exclusive use of tbe premises is given to the 
occupiers they are not in a position of licensee 
either. The conclusion is irresistible that they are 
tenants and tbe premises are let out to them 
within the meaning of s. 127, Calcutta Municipal 
Act. 

[14] Our attention has been drawn to certain 
rules for quarters and payment of rent which 
are applicable to the Army Department. How 
far these rules are applicable to tbe present ca 
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is itself a debatable point and neither party has 
been able to give a clear answer to this question. 
There are certain rules undoubtedly which go to 
show that the ofiicevs to whom the quarters are 
allotted are treated as monthly tenants though 
the provisions do not undoubtedly apply to mili¬ 
tary officers to whom house allowances are 
given. Whatever the position might be w’e do 
not think that we should base our decision upon 
the provisions of these rules. The evidence that 
is actually before us is sufficient, in our opinion, 
to warrant the findings we have arrived at. 

[ 15 ] The result, therefore, is that w’e allow the 
appeal, set aside the judgment of the Small Cause 
Court Judge and hold that the proper mode of 
assessing premises No. 4 Dum Dum Road is that 
which is contemplated by s. vil (a), Calcutta 
Municipal Act. The appellant is entitled to his 
costs in this Court, bearing fee 10 gold moburs. 

[16] The Corporation of Calcutta will certainly 
be entitled to assess premises No. 4 Dum Dum 
Road for the period in suit under S. 127 (a), Cal¬ 
cutta Municipal Act. 

Amiruddin Ahmad J.—1 agree. 

V.R. Appeal allowed. 


A. I. R. (35) 1948 Calcutta 12 [G. N. S.] 

R, C. Mitter Ag. C. j. and 
Amiruddin Ahmad J. 


Central Glass Industries Ltd.—Appellant 
V. Abdul Hossain — Respondent. 

Appeal No. 84 of 1946, Decided on 2*4*1947, from 
original order of Commissioner for Workmen’s Compen¬ 
sation, Bengnl, D/- 9-4.1946. 

(a) Workmen’s Compensation Act (1923), S. 3 — 
“Arising out of employment” — Meaning — Injury 
sustained as result of accident—Liability of emplo¬ 
yer. 

A workman claiming compensation under the Work¬ 
men’s Compensation Act, for injuries sustained as a re¬ 
sult of an accident must prove two things for fastening 
liability on his employer, viz., (1) that the accident 
occurred in the course of the employment and (2) that 
it arose out of bis employment : (1903) 2 K. B. 718, 
Rel. on. [Para 5] 

The phrase “arising out of the employment” in S 3 
indicates that the workman’s employment must be dis¬ 
tinctive and proximate cause of his personal injury. It 
does not mean only that the personal injury must have 
resulted from the mere nature of bis employment and 
is not limited to cases where the personal injury is re¬ 
ferable to the duties which he has to discharge. Thus a 
workman who is injured in the course of his employ¬ 
ment would be entitled to claim compensation only if 
bis employment has given rise to the circumstance of 
injury by accident and in testing a case from that point 
of view the word “employment” is not to be confined 
in a narrow manner by reference only to the duties of 
a workman, but the character, conditions, incidents and 
social risks involved would have to be taken into eon- 
eidwation: Case law referred. [I'ara 7] 

Where a workman receives an injury while be is 

playing m the ground of the I ^ i • vi- 

«d <o remain in“ iaieneee SSl'“no7h ““'f 

in« and be,ore bis turn „t b4“in“i^^” ottrLfued; 


it cannot be said that the injury had arisen out of bis 
employment. [Para 7] 

(On facts and evidence in the case it was held that 
the workman had sustained the personal injury in the 
course of his employment and that it arose out of his 
employment.) [Para 9] 

(b) Workmen’s Compensation Act (1923), S. 30— 
Appeal under—Powers of High Court. 

In an appeal under S. 30 the High Court is entitled 
to consider the whole case and for that purpose to re¬ 
view the evidence on the record and to decide questions 
of fact: 20 A. I. R. 1933 Cal. 220, Rel. on. [Para 8] 

Canes referred : — 

1. (1903) 2 K. B. 718: 72 L. J. K. B. 729: 89 L. T. 176: 
52 W. B. 66, Pomfret v. Lancashire & Yorkshire 
Ry. Co. 

2. (1917) 1917 A. C. 127: 86 L. J. P. C. 102: 116 L. T. 
609, Mrs. Margaret Thom v. Sinclair. 

3 (’33) 60 Cal. 421: 20 A. I. R. 1933 Cal. 220: 37 C. W. 
N. 81: 142 I. C. 472, Gouri Kinkar Bhagat v. Radha 
Kissen Cotton Mills. 

4. (1916) 114 L. T. 241 : 85 L. J. K. B. 292, Clayton 
V. Harwick Colliery Co. 

Jitendra N. Ohose —for Appellant. 

Phanindra Kr. Sani/ai—for Respondent. 

R. C. Mitter Ag. C. J.— The respondent Abdul 
Hossbin was a guage boy in the appellant’s fac¬ 
tory whose duty was to carry glassware from 
one place to another. On 11.7-1945, at about 
6 P. M. he fell down within the premises of the 
factory as a result of which be broke his left 
arm. On that day he was to have worked in the 
second shift. The first shift usually begins at 8 
O’clock in the morning and ends at 2 O’clock in 
the afternoon and then the second shift begins. 
These facts are admitted by both parties. 

[2] The case of the respondent is that he was 
bringing the gauge from a room with which he 
was to pick up the glassware, when on the way 
the wooden slippers which he was wearing slip¬ 
ped, and be fell down on the ground inside the 
factory and under a mango tree and injured 
his arm. In support of that case he examined 
himself and another witness, Sheikh Yakub, who 
corroborated him. 

[8] The appellant company in its written 
statement admitted that the respondent was a 
guage boy in the factory but did not state how 
and when the accident occurred. It simply stated 
“that either on that date or at any other data 
the respondent did not receive any personal in¬ 
jury arising out of and in the course of his em¬ 
ployment”, and that he "received the injury at 
a time other than the hours of bis work and at 
a place other than the usual place of his work.'* 
[4] At the trial the company examined two 
witnesses, Abdul Moula and Akhoy Eumar De« 
The last mentioned witness was the time keeper 
of the appellant's factory. He stated that the 
respondent met with the accident at 4-SO or A 
p. M. When the first shift was still working, as 
on that day the first shift began to work as late 
as 1 P. M. instead of 8 A. M. in the morning, 
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T7hioh was the nsual hoar for the work to begin, 
and the first shift went on till 6 p. M., that the 
respondent was an employee for the second 
shift, that he had to oome and actually came at 
1 P. and had to wait in the factory com* 
pound, that he was playing in front of the ofiioe 
with other boye, who also had to wait til! the 
first shift ended and in the course of the play be 
stumbled at a hole in the ground and injured 

his arm. The learned Commissioner did not decide 

which version was true, but stated that even 
assuming the version given by Akhoy Kumar De 
to be true the accident, according to him, would 
have to be regarded as one which had ocjcurred 
in the course of his employment and bad arisen 
out of it. He accordingly awarded Rs. 7ao as 
compensation to the respondent. 

Cs] We do not think that this case can be 
■disposed of in that way. The statement of Akhoy 
Kumar De is that the respondent was not at 
the time of the accident engaged at his work; 
his work was to begin later. His statement is 
•that the accident occurred in the compound of 
the factory but when he was at play. The state¬ 
ment which could be regarded as a damaging 
admission, if at all, is that the workmen who 
•were to work in the second shift bad to attend 
at about 1 p. M. and had to remain in waiting 
till they began work. We take that statement to 
mean that they could not leave the factory 
from the time they entered the compound and 
till they actually began to work in the second 
shift. The statempnt so understood can at most 
be relevant on the question as to whether the 
accident occurred in the course of his employ¬ 
ment, but in our judgment would have no 
bearing upon the question as to whether it arose 
out of his em-ployment. In order to succeed the 
workman must prove two things for fastening 
the liability on his employer, namely (i) that the 
accident occurred in the course of his employ, 
ment and (2) that it arose out of his employ, 
ment: (1903) 2 K. B. 718^ 

[6] The phrase "arising out of his employ¬ 
ment" has been interpreted in a number of deoi- 
eions in England, of which the decision of the 
House of Lords in 1917 a. c. 127* is the most 
important. That decision has been followed in 
this Court in 60 oal. 421.® 

C7l One thing is established by the reported 
deoisibns, namely that the personal injury must 
have some relation to the employment. If it has 
no relation to the employment the workman can¬ 
not claim compensation. It is also established 
,by the reported decisions that the phrase "arising 
out of the employment" occurring in s. S of the 
Act indicates that the workman’s employment 
S'*!? ^ distinctive and proximate cause of 
(^M^l^tBOlial injury and that the phrase does 
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not mean only that the personal injury musti 
have resulted from the "more nature of his 
employment and is not limited to cases where 
the personal injury is referable to the nature of 
his employment, that is to any the duties he has 
to discharge. If the personal injury can bo 
attributed to the duties which he has to diech- 
arge, the workman would certainly bo entitled 
to compensation but he may also l e entitled to 
compensation in cases where this personal in¬ 
jury is not directly connected with the duties of 
his office. In 1917 a. c. 127^ Lord Shaw after 
discussing this matter in some detail observed 
as follows: 

“Iq short my view of tbo statute is tbnt tbe espres* 
sion‘arising out of the employment’ is not confined 
to tbe mere‘nature of tlie employment.’ The e.\pre 9 - 
sion, in my opinion applies to tbe employment as such-— 
to its nature, its conditions, its obligations and its ioci- 
denls. If by reason of any df these the workman is 
brought within tbe zone of special danger and so in¬ 
jured or killed it appears to me that tbe broad words 
of the statute, ‘arising out of the employment' apply.” 

The words "conditions” and “incidents” in this 
observation would cover the cases of risks 
peculiar to tbe employment —not added perils 
produced by the workman himself for peculiar 
risks would generally arise from tbe character 
of the employment and the surrounding circums¬ 
tances. If the personal injury resulted from the 
peculiar risks of the employment the workman 
would also bring his case within the statute: 
(1916) 114 L. T. 241.* In our opinion the work¬ 
man who is injured in the course of his employ¬ 
ment would be entitled to compensation only 
if his employment had given rise to the cir¬ 
cumstance of injury by accident, and in tes-l 
ting the case from that point of view the word 
employment is not to be defined in a narrow 
manner by reference only to the duties of the 
workman but the character, conditions, inci-j 
dents and special risk involved would have to 
be taken into consideration. Judged from these 
principles we cannot hold that the personal 
injury would be taken to have arisen out of 
his employment which a workman received 
while playing in the ground of the factory 
where he was obliged to remain in idleness 
while another shift was working and before bis 
turn of beginning work bad arrived. We there, 
fore hold that the Commissioner has misdirected 
himself on a substantial question of law. 

[8] In these circumstances the further ques¬ 
tion is whether we should remit the case to tbe 
Commissioner or we ourselves should decide 
the question of fact relating to the accident. 
Section 30 of the Act gives an appeal to this Court, 
if a substantial question of law is involved, but 
once that condition is satished we are entitled 
to consider the whole case, and for that pur- 
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posG to review the evideuce on the record and 
to decide questions of fact. This is the view 
taken by a Division Bench of this Court w’bicb 
we respectfully follow: 37 c. w. N. 81 .^ In this 
case we propose to decide the question of fact 
ourselves. 

[9] [His Lordship then discussed the evidence 
in the case and observed.] We believe the res¬ 
pondent’s version of how, when and in what 
circumstances he sustained the personal in¬ 
jury. On this finding we hold that he sus¬ 
tained the personal injury in the course of his 
employment and that it arose out of his employ¬ 
ment. 

[lOl The result is that the appeal is dismissed 
with costs,-hearing fee two gold raohurs. 

Amiruddin Ahmad J. —I agree. 

N.S.D. Appeal dismissed. 

A. I. R. (35) 4948 Calcutta 14 [C. N, 0.] 
ll. C. Mitter Ag. C. J. and Akram J. 

Kamala Banjan Boy — Plaintif/ Appellant 
V. Ifran Sheikh and others — Defcndants-Bes- 
pendents. 

Appeals Nos. 10 to 21 of 1944, Decided on 21-2-1947, 
from judgment of Henderson J., in Appeals Nos. 101 to 
112 of 1941, D/- 27-6-1944. 

(a) Bengal Tenancy Act (8 [VIII] of 1885), S. 105 
—Assessment of rent on niskar land—Purchaser oi 
entire estate at a reveuoe sale—Burden of proof— 
Bengal Tenancy Act, S. 103-B. 

Where the record of rights records the lands to be 
niskar, before the purchaser at a revenue sale can claim 
assessment of rent, the burden of proof would be on 
him to show that the entry of niskar was wrong. Where 
no evidence was adduced in this behalf, but on the 
other band the defendants led evidence that they and 
their predecessors had been holding these lands for 
n long time without making any payment to the 
Zamindar, the purchaser cannot claim a.-^sessment of rent. 

But different considerations apply where the claim of 
the purchaser is that he is the purchaser of an entire 
estate at a revenue sale. The purchaser of an entire 
revenue paying estate acquires the estate as it was at 
the time of the Permanent Settlement and free from 
all encumbrances imposed thereafter and the initial 
ouns is on the purchaser at the revenue sale to prove 
that the lands were mallands of the estate,that is to say, 
were lands which had been assessed to revenue at the 
time of Decennial Settlement of 1789, when the settle¬ 
ment was made permanent in 1793. [Paras 2 & 8] 

If that onus is discharged it would be for the defen¬ 
dants to show that they are protected by reason of 
the provisions of S. 37, Land Revenue Sales Act, 1859, 
that is to say, it would be for them to show that the 
interest which they had, namely, niskar interest," bad” 
dated back from before the lime of the Permanent Set¬ 
tlement. (Initial onus held was not discharged): 3 A.I.B. 
1916 Cal 86, Bel. on; Cate law considered. [Para 4] 

(b) Land tenure—Niskar—Small plots entered as 
niskar—Interpretation—Words and Phrases. 

In the case of small plots of land entered as niskar 
the word "niskar” is employed by the Settlement 
authontiea not m its technical sense of rent free land 
but also m the larger sense of lakheraj or revenue free 


lands. There is clear indication of this fact in Rule No,. 
37 of the Technical Rules. [Para 5]. 

Cases referred :— 

1 . (’70-72) 14 M.I.A.152:2Sac.713:8Beng.L.R. 566 
(P. C.), Huiryhut Mookhopadhya v. Madhab Chunder. 

2. (’22) 49I.A. 399: 27 C.W.N.925 : 9 A.I.R. 1922P.C. 
272 : 2 Pat 38 : 71 I C. 984 (P.C.), Jugdeo Narain Singh 
V. Baldeo Singh. 

3. (’24) 28 C.W.N. 143: 11 A.I.R. 1924 Cal. 328, Sashi. 
Bbusan Hazra v. Kazi Abulia. 

4. (’29) 33 C.W.X. 1168 :17 A. I. R. 1930 Cal. 164 : 126- 
I. C. 128, Makban Lai v. Riip Chaud. 

5. ( 35) 39C.W.N.277, Kanta Mohan v. Makban Santra. 
6 (’10) 20 C. W. N. 1028: 3 A.I.R. I9l6 Cal. 85 : 36 I.C. 

184, Ktishna'Kalyani Dasi v. R. Braunfield. 

Amarendra Bath Bose and Krishjialal Banerjee— 

for Appellant.. 

.4hi«os7i Chandra Bhaitacharjee^iov Respondents. 

R. C. Mitter Ag- C. J. —Raja Kamala Ranjan 
Roy, the plaintifif in these suits, purchased Touzi 
No. 7 of the Murshidabad Collectorate at a re¬ 
venue sale on 29-3-1930. He instituted these suits 
in the year 1939. The suits were for assessment 
of rent in respect of lands which had been re- 
corded in the Record of Rights, finally published 
under Chapter X of the Bengal Tenancy Act as 
niskar bhogdakhalsuire. The word “niskar” 
appears in column no. 3 under the heading 
“Khajana”, and “Bbogakhalsutre” appears in 
column No. 5 of the Kbatian, that is to say, in 
the remarks column. In the plaint he recited 
his purchase at the revenue sale. In paragraph 
2 of the plaint he stated that the entry in the 
Record of Rights was wrong, that is to say, the 
lands were not in fact niskar lands and so be 
was entitled to assess rent. In paragraph 3 of the 
plaint he stated that even if the lands were 
niskar, be being the purchaser of an entire 
estate at a revenue sale is not bound to 
recognise the niskar rights of the defendants. 
His prayers were for assessment of rent, for 
resumption of the lands and settlement of fair 
and equitable rent and for damages for use and 
occupation for the three years preceding bis 
suits. Amongst the pleas taken by the defend¬ 
ants there was a plea that those lands of theirs 
were lakheraj lands and they had lakheraj 
title from before the Permanent Settlement of 
Bengal. The Court of first instance dismissed 
the suits. The lower appellate Court decreed 
the suits. On further appeal our learned brother 
Mr. Justice Henderson reversed the judgments 
of the lower appellate Court and restored the 
judgments and decrees of the learned Munsifs. 
He however gave leave to the plaintiff to prefer 
appeals under clause 15 of the Letters Patent. 
The plaintiff Raja Kamala Ranjan Roy has 
accordingly preferred these appeals. 

[ 2 ] If he had not claimed the rights of 
a purchaser of an entire estate at a revenue 
sale the position would have been simpler.'Tbe 
Record of Bights having recorded those lands to 
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bo nishnv boforo ho could olaini ftssesauaent of 
rent, the burden of proof would have boen on 
him to show that the entry of niskar in the 
Record of Bights was a wrong entry. No eyi. 
denw was adduced by him to show that those 
entries made in the Record of Rights were wrong. 
On the other hand, the defendants led evidenoe 
that they and their predecessor had been holding 
those lands for a long time without making any 
payment to the zamindar. 

[3] His further case which is made in para¬ 
graph 3 of the plaint, however, requires con¬ 
sideration. We have already stated that in his 
idaint he olaimed the rights of the purchaser 
of an entire estate at a revenue sale. In 14 m, i. 
A. 163 which was a case of resumption by the 
Zemindar, it was laid down that before a zemin. 
dat could impose rent on land in respect of 
which no payments had hitherto been made, the 
onus is on him in the first instance to prove that 
the land was his mal land, that is to say. was 
assessed to revenue at the time when the Per. 
inanent Settlement was concluded. A long line 
of cases followed that decision. In 49 i. a. 390: 
27 c. w. N. 925^ the matter was considered again 
by the Judicial Committee of the Privy Council. 
The Judicial Committee of the Privy Council 
after reviewing the evidence in great detail 
came to the conclusion from that evidence 
that the Zemindar had proved that the 
property in question in respect of which 
^ wanted to assess rent was his mal land, 
ihey further laid down that in order to 
succeed the zamindar had to prove that the 
land in suit was within his regularly assessed 
area. They went further to make an observabioa 
which apart from the context would have imp¬ 
lied that the zamindar could discharge his onus 
in that respect, if he had simply proved that the 
land in suit was within the ambit, that is to 
say, the geographical limits, of his estate. With- 
in a year of the decision of Jagdeo Narain 
biDgh 8 case the matter was considered by this 
Court m 28 0 . w. n. 143.8 Walmsley and Suhra- 
wardy JJ. pointed out in that case that there was 
nothing m Jugdeo Narain Singh’s case which 
went against toe principle that bad been laid 
down in Hurryhuc Mookhopadhya’s case 
and the view which Walmsley and Mr. Suhr- 

has since 
of this Court, 

flfl n reported. {See for instance, 

N. 1168^ and 89 O. W. N. 2778). The 

by a Division 

Reach of this Court in a land acquisition proceed¬ 
ing where the person who had purchased the entire 
gtate at a revenue sale claimed the whole of 
to compensation money awarded. The case is 

1028.® Mr. Braunfield and others 


namely, Princo Kamar Kador and tho Bano!-- 
jeoa were in possession of certain plots of land 
within the ambit, that is to say, within the 
geographical limits of tho estate which had boen 
purchased at tho revenue sale. Kiialma Kalyani 
Dasi, the appellant to this Court, was a pur. 
chaser from the persons who had purchased tbn 
estate at the revenue sale. Mr. Braunfield and 
Prince Kamar Kader claimed a portion of tin' 
compensation money on the ground that they 
had never paid rent to the proprietor of tho 
■revenue paying estates and that tho pro¬ 
perties in their possession were lakheraj. Chat- 
terjea J. reviewed the cases including l iAi. i 
A. 152* and came to the conclusion that as the 
purchaser of an entire revenue paying estate 
acquires the estate as it was at the time of the 
Permanent Settlement and free from all encum- 
brances imposed thereafter, and tho initial onus 
would be on the purchaser at the revenue sale to 
prove that the lands were uiaf lands of the estate, 
that istosay, were lands which had been assessed 
to revenue when the Permanent Settlement was 
concluded. The two Courts below as also our lear¬ 
ned brother Henderson J. have held that the initial 
onus is on Raja Kamala Ranjan Roy to prove that 
toe lands in suit were the mcMands of his estate, 
that is to say, the lauds which had been assessed 
to revenue at the time of the Permanent Set. 
tlement, which means at the time of Decennial 
Settlement of 1789, because that settlement was 
made permanent in 1793. We think that the 
statement of law thus laid down is correct. In 
fact Mr. Bose w’bo has appeared before us 
on behalf of the appellant does not seriously 

challenge the correctness of the view indicated 
above. 

f4] The point of controversy centres upon 
the question as to whether the plaintiff has dis¬ 
charged that initial onus. Before we come to 
that question, we think, it is necessary to put the 
position clearly ; for it appears that there wa« 
some amount of confusion in the lower appeh 
late Court. On the case made in para. 3 of the 
plaint the position would be this : that onus 
would be on the plaintiff to show that the 
lands were the mal lands of estate no. 7, that 
IS to say, were assessed to revenue at the time 
when that estate was created and permanently 
settled, that is to say, in 1793 ; for it is the 
common case that estate No. 7 was created 
and premanently settled in the year 1793. If 
that onus is discharged it would be for the defen- 
danta to show that they are protected by reason 
of the provisions of s. 37, Land Revenue 
Sales Act, 1859, that is to Say, it would be 
for them to show that the interest which 
they had, namely, niskar interest, “had" dated 
back from before the time of the permanent 
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settlement. On the view that we are taking 
it ia not necessary for u 3 to consider whether 
there ia evidence on the record which would 
take back the interest claimed by the defendants 
to a date anterior to the permanent settlement 
lof 1793| for we are of opinion that the initial 
onus, which is on the plaintiff, has not been 
discharged. 

[5] The only reliable evidence on which the 
plaintiff relies for discharging the burden of 
proving that the lands in suit are the inal lands 
of his estate are the entries in the Record of 
Rights. The entries are of this type. In the 
iibatian of the estate, namely Touzi No. 7, the 
names of the defaulting proprietors appear as 
the proprietors, because the kbatians, Records 
cf Rights, were prepared before the revenue 
sale at which the plaintiff had purchased. In 
that estate there was a patni and the names 
of the patnidars are entered as the immediate 
subordinate tenure-holders under the proprietor 
of TOuzi NO. 7. In the tenants’ khatian tbe 
lands are recorded in the manner we have 
indicated above, that is to say in the 3 rd column 
under the beading “ which re- 

lates to rent and cess, there is the entry of 
niskar ; and in the 5 th column under the head- 
ing (remarks) there arc the entries 

Ql^-” The first two columns deal 
with that is to say, the im. 

mediately superior interest and there the 
names and shares of the patnidars are entered. 
The beading of the khatian, the name of the 
district, mouja, thana, pargana, etc., are entered, 
as also Touzi No. 7 is mentioned. The conton- 
tioQ of tbe plaintiff is that this kbatian means 
that the land in suit is a part of Touzi no. 7 
held mediately under the proprietors and held 
immediately under the patnidars, that is to 
say, that the land in suit is not only within 
the geographical limits of Touzi No. 7, but is 
w’itbin that estate and part and parcel of that 
estate, that is to say, a plot of land in respect 
of which revenue must be taken to have been 
assessed at the time of tbe permanent settle, 
ment. On the other hand the contention of the 
defendants is that the entries in tbe khatian 
must be taken along with the practice followed 
in recording niskai’, and according to that 
practice followed, the meaning of the khatian 
would amount to this only : that the plot of 
land is within the geographical limits of estate 
No. 7 .and nothing more. Both sides have 
relied upon Rule No. 87 of the Technical 
Rules by which the settlement authorities are 
to he guided. It appears to us quite clear 
that in tbe case of small plots of land tbe word 
"niskar” is employed by the Settlement autho. 
rities not in its technical sense of rent free land 
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but also in the larger sense of lakheraj or 
revenue free lands. There is clear indication of 
this fact in Rule NO. 37 of the Technical Rules. 
Tbe instructions which the Settlement autho* 
rities are to follow and which they in fact follow 
are these; that if a property is found to be in 
possession of a man who is not actually paying 
rent to anybody the property is to be described 
as niskar in the column in which rent is to be 
mentioned. If any document, sanad, cbhar etc., 
be produced the particulars of the document ate 
tobestated there. But if no sanad, cbhar or other 
documents of that nature be produced the re. 
mark is to be made that it is It 

comes to this that if a sanad conferring a grant 
without any payment be produced of a date 
anterior to the Decennial Settlement, tbe entries 
are to be made in the khatian in tbe fashion 
that we have indicated above, describing tbe 
land as niskar. A property held without any 
payment on the basis of a valid or invaild 
grant, that is to say, whether it is a valid or 
invalid lakheraj, could not be a property which 
had been taken into consideration in assessing 
revenue at the time of the permanent settlement 
because of the express provision contained in the 
Permanent Settlement Regulation w hereby valid 
or invalid lakherajes were excluded fiom estates. 
Simply because the land is included in a khatian 
which shows the superior interest to be the 
patnidars of the touzi, we cannot come to the 
conclusion that the'meaning.of the khatian would 
necessarily be that it was a part of the regu¬ 
larly assessed area of that touzi. In fact the 
learned Munsif has pointed out that there are 
certain kbatians of the same nature which had 
been produced before him where against the 
word "niskar," taidads were noted. Those tai- 
dads were in respect of lakherajes. They could 
not be under the Regulation claims to simple 
rent free tenures. We accordingly hold that the 
settlement kbatians which are the only evidence 
on which the plaintiff relied to discharge his 
initial onus are not sufficient for the purposes of 
proving that tbe plots were the regularly asses- 
sed areas of the estate as created by the perma¬ 
nent settlement. In this view of tbe matter we 
dismiss the appeals with costs. 

Akram J.^I agree. 

B.G.D. Appeals dismissed. 


A. I. R. (35) 1948 Calcutta 16 [G. N. 10.] 
Akram and Ellis JJ. 

Kali Das Mukherji and others — Accused 
—Petitioners v. Emperor. 

Criminal Revn. No. 425 of 1946, Decided on 6-7-1946* 
(a) Criminal P. C. (1898), S. 367 — Inadmissible 
evidence used only as corroborative of other cvi- 


Kali Das v. Emperor 




'Kali Das v. Emperor (Ellis J.) 


Caloutta 17 


nsord -» Other evidence suiiicient to 
eaUbUsh tindihg>~ Judgment ie not vitiated — Evi¬ 
dence Act (1872), S. 167. [Pam 6] 

Annotation; (MB-Com.) Or. P. 0. S. 867, N. 6, pt. 8. 

(b) Penal Code (1860), Ss. M6, 147 — “Force or 

violence,** meaning of — Force and violence need 
not be to persons only—S. 146 covers cases of force 
and violence to inanimate objects also — Members 
of unlawful assembly looting cutchery, demolishing 
privy and erecting fence on other parties land—No 
force or violence used against any person — Mem¬ 
bers held guilty of rioting. [Para 7] 

(c) Penal Code (1860), S. 147 — Sentence — 
Accused used as tools to commit offence of rioting 
by their landlord — Two of them sentenced to fine 
only — Third being poor sentenced to imprison¬ 
ment —. No reason to distinguish his case from 
others—Sentence altered to fine only. [Paws 8, 9] 

N> KtBasu and D. N. Bhaitaoharjee 


S, S. MiiJchtrjee —for the Crown, 


—for Petitioners. 


Carden Noad and Amaresh Chandra Eoy 

—for Complainant. 

Ellis J. — In this case a rule was isued on 
the District Magistrate of Khulna and on the 
opposite parky Amulya Ratan Kanjilal to show 
cause why the conviction of the three petitioners 
Kali Das Mukherjee, Bimal Kanti Chakravarty 
and Karnadhar Roy Mondal and the sentences 


passed on them should not be set aside. 


[2] The charges against the three petitioners 
were one under s. 147, and the other under 


S. 427, Penal Code. They were Charged for that 
on 28-d>l945, at Lockpur Bazar under police 
station Jakiibat in the Bagerhat sub-division of 
Khulna district; they were members of an unlaw* 
tul assembly the common object of which 
was to loot the cutchery, demolish the privy 
and erect fencing on the land of the cutchery 
belonging to Rai Bahadur Sailendra Nath Ghose 
and others on settlement plots nos. 879 , 878 , sei 
and 888 of Mouza Lockpur and in prosecution 
of that common object committed an offence of 
rioting and thereby committed an offence under 
S. 147, Penal Code. They also stood charged 
that on the same day and at the same place 
they committed mischief to the extent of about 
BB. 300 by demolishing the privy attached to the 
cutchery on plot No. 878 in the lawful possession 
of Rai Bahadur Sailendra Nath Ghose and 
others and thereby committed an offence under 
S.. 427, Penal Code. 


At, origin of the incident which forms 

the Bubject-matter of the present proceedings is 
a quarrel between Rai Bahadur SaUendra Nath 
Ghose and bis rival landlord Baba Dhirendra 
Nath Ghose over the Lockpur new hat which 
lies to the east of the District Board Road. Babu 
.piurendra Nath Ghose does not lay any claim 
tq t^ old hat which lies to the west of the Dis- 
Board Road-bat the dispute has arisen in 
Pl^neotibn with the new hat which the Rai 
1948. c/3 A 4 


Bahadur is establishing over plot No. 870 of the 
cadastral survey map on which plot the now 
cutchery is located and its adjacent plots. It is 
claimed on the side of the prosecution that as a 
result of this dispute in the early hours of tho 
morning of 28-3-19-15 the incident compluinod of 
actually took place. The petitioners were tried 
by Mr. S. 0. Mukherjee, a Magistrate of the first 
class at Bagerhat and were convicted under ss. 
147 and 427, Penal Code, The two petitioners 
Kali Das Mukherjee and Bimal Kanti Chakra- 
varty were sentenced to a line of Rs. 200 each 
while the fbird petitioner Karnadhar Roy Mondal 
was sentenced to concurrent terms of six months’ 
imprisonment under each of the two sections. 
On appeal the learned Sessions Judge reduced 
the sentences of fine passed on the two peti- 
tioners Kali Das Mukherjee and Bimal Kanti 
Chakravarty to a fine of rs. 150 but maintained 
the sentence of rigorous imprisonment imposed 
on the petitioner Karnadhar Roy Mondal. 

[4] The first point that has been taken by 
Mr. N. K, Basu in bis argument on behalf of the 
petitioners relates to the local inspection which 
was held by the trying Magistrate. The order 
sheet shows that on 4-12.1945 both the parties 
prayed to the Magistrate to hold a local inspec¬ 
tion and he arranged to visit the place of occur, 
rence on the morning of 9-12.1945 in the presence 
of both parties. He actually did hold the 
inspection on the date fixed in the presence of 
both parties and their lawyers and he recorded 
a memorandum of inspection which is dated 
12-12-1945, at the foot of which he recorded an 
order directing that it was to be shown to the 
lawyers of both parties on that day. On 15-121945 
the order-sheet shows that he heard further 
arguments of both sides on the basis of the me¬ 
morandum of local inspection. Thereafter he 
adjourned the case for consideration and then 
posed orders on 2.1-1946. Mr. N. K. Basu on 
behalf of the petitioners claims that by his action 
the learned Magistrate confcraveued the provi- 
sions of s. 539B, Criminal P. C, which governs 
meal inspections. That section records that any 
Judge or Magistrate may at any stage of any 
enquiry .trial or proceeding, after due notice to 
tho parties, visit and inspect any place in which- 
an offence is alleged to have been committed, or 
any other place which it is in his opinion neces¬ 
sary to view “for the purpose of properly appre¬ 
ciating the evidence given on such enquiry or 
trial and shall without unnecessary delay record 
a memorandum of any relevant facts observed' 
at euoh inspection. Mr. N. K. Basu claims that 
the only purpose for which a Magistrate may 
hold a local inspection is for the purpose of 
understanding evidence which has actually been 
recorded. He has no power in such local inspec- 
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Aviflfinno bfl flfirutinised it will be seen that he 
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tion to obtain information which did not appear 
from the evidence of the witnesses. If be bolds 
a local inspnction for tbe purpose of obtaining 
such further information then he ceases to be a 
Magistrate appreciating the evidence which has 
already bten given but turns himself into a 
quasi.investigating ofiicer and as such ought to 
put himself forward as a witness and submit to 
examination and cross exarainati in as to the 
facts which he says he observed. The answer to 
this argument must be that the Magistrate in 
this case was not holding a local inspection for 
the purpose of ferreting out fresh evidence in tbe 
case. There is already on record in tbe evidence 
of one of the defence witnesses Nur BaUsha 
Bakshi, D. W. 4 a statement in cross-examination 
to the effect that “Thq plinth was about Q ft. 
in height and tlio concrete base was ab.Jiit ft. 
in breadth”. Remembering that this evidence 
had been given before him we do not think that 
any fault can bo found with the learned Magis¬ 
trate if he had tbe earth scraped away in order 
to see whether as a matter of fact there really 
was any concrete base for the privy. 

[5] It was hinted that the learned Magis¬ 
trate's judgment in view of the contest between 
the rival zamindars and the position of tbe wit- 
nesses as being tenants of one or tbe other was 
largely based on what he found in hia local 
inspection and as this inspection was not justi¬ 
fied under s. 539B, Criminal P. C., the finding 
based on it ought not to be maintained. We 
have already seen that tbe learned Magistrate 
was merely holding tbe inspection to appreciate 
evidence already on record and moreover as 
the judgment shows he did not rely entirely on 
what he found at tbe local inspection with regard 
to the concrete base of the privy but also relied 
on the evidence of other witnesses and in parti¬ 
cular we might mention the evidence of P. W. 7, 
the commissioner and D. \V. 13, tbe police 
officer who also deposed to relevant facts, We 
do not think therefore that there is any subs¬ 
tance in this submission made by Mr. N. K. 
Basu. 

[6] Tbe second point that has been made by 
Mr. N. K. Basu is that tbe judgment of the 
learned Sessions Judge is vitiated inasmuch as 
be took into consideration a piece of evidence 
which ought not to have been brought on tbe 
record. He is referring in this connection to Ext. 
41, a General Diary entry, which be claims 
should not have been admitted in evidence in 
the absence from tbe witness-box of tbe const¬ 
able who gave that information. It is true that 
this entry in the General Diary was improperly 
admitted in evidence. A' the same time if that 
part of the judgment of the learned Sessions Judge 
in which he makes a reference to this piece of 


does not rely on it exclusively as a finding that 
there actually was a new fence erected around 
certain of the plots of tbe locality. The learned 
Sessions Judge observed that it is abundantly 
clear from the evidence in the case that origi¬ 
nally there was no fencing in existence around 
settlement plots Nos. 878,879.881 and 883. From the 
evidence of the complainant’s witnesses and the 
police officers P. W- 2 and D. \Vs. 12 and 13 
it is quite clear that on the day before the 
occurrence there was no fencing in existence and 
the District Magistrate stated in his deposition 
that when he went to the land on the day after 
the occurrence that is on 29 3 I9d5, the fencing 
appeared to him to be new. The General Diary 
entry was used by the learned Sessions Judge 
as corroborative evidence that a fencing bad 
been set up in the night of occurrence by the 
men of Dhiren Babu. If it be ruled out of con¬ 
sideration, there is still tbe evidence to which 
reference has been made which in our opinion is 
quite sufficient to establish that there actually 
was a new fence erected on the night of the 
occurrence. 

[7] Tbe last point that has been urged by Mr. 
N. K. Basu is that the conviction under S. 147, 
Penal Code cannot be maintained and that, at 
the most the petitioners can be convicted of an 
offence under s. iiS, Penal Code. Mr. N. K. Bmu 
argues that there is no evidence to show that 
any force was used to any person in prosecution 
of the common object of the assembly and there¬ 
fore no offence under S. 147, Penal Code has 
been committed. The answer to this argument 
must be that S. 146 of the said Code says that 
when force or violence is used by any member 
of an unlawful assembly in the prosecution of 
its common object, then each and every member 
of that assembly is quilty of an offence of 
rioting. The force and violence used have not to 
be defined as meaning force and violence only 
to persons but also cover inanimate object. There 
is thus no force in this submission of Mr. N. K. 
Basu. 

[8l There is therefore no reason to interfere 
with tbe conviction of any one of the three peti¬ 
tioners. With regard to tbe petitioners, Kali Das 
Mukberjee and Bimal Kanti Chakravarty who 
have each been sentenced to a fine of RS. 
only or in default to rigorous imprisonment for 
four months we see no reason to interfere. The 
case of Karnadhar Roy Mondal has been different¬ 
ly treated. The learned Magistrate when awarding 
sentence speaks of Kali Das Mukberjee arid 
Bimal Kanti Chakravarty as being but tools in 
the bands of their master Babu Dbirendra Nath 
Ghose who simply carried out the orders of 
their master who was not an accused in this 
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| 0 a^ For that reason he thought that the ends 
tof jn^ce would be satisfied if he sentenced them 
to a fine and not to a substantive term of impri. 
Bonment. Earnadhar Boy Mondal was said to 
be at the root of all these troubles and as he 
was a poor man the Magistrate did not think it 
proper to sentence him to pay a heavy fine and 
BO he sentenced him to imprisonment. If Kali 
Das Mukherjee and Bimal Kanti Cbakravarty 
Can be described by the learned Magistrate as 
simply pawns in the game we do not see why 
this description cannot also be applied to Kama, 
dhar Koy Mondal, a poor man obviously set up 
to play his particular part in the incident. We 
therefore see no reason at all to distinguish 
between bis case and that of the other petitioners. 

[9l Accordingly we uphold the conviction of all 
the petitioners. We aflBrm the sentences passed on 
the two petitioners, Kali Das Mukherjee and Bimal 
Kanti Cbakravarty. We set aside the substantive 
term of imprisonment imposed on Karnadbar 
Roy Mondal and sentence him also to pay a 
fine of Es. 160 under s. 147, Penal Code and 
Hs. 150 under s. 427 of the Code or in default to 
undergo rigorous imprisonment for four months 
on each count, the sentences to run concurrently. 
The Rule is disposed of in these terms. The 
petitioners will now pay the fines required of 
them or in default undergo the term of impri. 
Bonment imposed in lieu thereof. The order for 
compensation will stand. 

Akram J.— I agree. 

Order accordingly. 
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R. 0. Mittee and K. C. Chdndee JJ. 

Brijkishore Singh and others—Appellants 
V. Sm. Nazuk Bai and others — Bespondents. 

Appeals Nos. 76 of 1941 and 224 of 1940, Decided on 
2-7-1946, from original decree and order of Sub-Judge, 
first Court and second Court, Midnapore, D/- 10-6 1940 
Md 8*^5*19401 rBspectivelji 

(a) Civil P. C. (1908), O. 2, R. 2—Scope of—Sub¬ 
sequent suit when not barred. 

Order 2, R. 2 does not require (except in those cases 
Which fail within the explanation), the plaiotiS to join 
at his peril all the causes of action he may have at the 
time against the same defendant or the same set of 
Mfendasts. He is bound at bis peril, unless leave has 
DSM reserved, to include the whole of his claim, that is 
the reliefs, in respeot of the cause of action 
on which he had brought the suit. lithe reliefs which 
the pJaintiS claims m tbe subsequent suit brought bv 

him could not have been claimed by him on the cause 
ot action which was the subjeet-matter of the earlier 
suit, (as where suoh claims would have rendered the 

earlier suit bad for mUjoindec of parties and causes of 

Mtlon), the subsequent suit is not barred under O. 2 
2. [Para* 8] 

to) Succession Act (1925), S. 317-Executor han- 

receiver appointed by 
to account lor subseouent oerioti. 


A diod leaving a will. IS was appointed ox«oiitor 
undor tho will. obUincd probuto of ilio will. Tlu rc- 
afior. 0 , A'i heir, filed a Huit for dijcliuing the will to 

be inoperative This suit was cdinpromised. In llio 
compromiFe dforce it was held ibiil iliu will was not ope¬ 
rative Snhsoquonlly, n oonKeni. order wii>i i.iiwacd m the 
same suit appoiming D as receiver and Ji Imnlcd over 
possession of the properties to D. K and b' were two li 
teos under A's will. They were miners at tho lime of 
tho above oonsout docr»o and con-ent order. They brou¬ 
ght a suit to set aside tbo consent dcoieii na being not 
binding on them, 'i'be suit was d*cr. ed. Then E and E 
brought a suit for aecounl.s against B: 

Held, that ihe period for which B was liable to 
ac 0 ''Unt did not terniinatc on his bunding over posses¬ 
sion to D, tbo receiver. The consent given on bt-balf of 
E and F to ibo appointment of the receiver wos not 
binding on them as they were not represented by a 
competent guardian ad litem. Nor could the order be said 
to have been passed in an administration suit as the 
will had been declared in the same suit to be inopera¬ 
tive. The case was ihorefore not one whrre the execu¬ 
tor had di-tribmed the testator's ass- ts either under an 
order of court or by consent of all the legatees and per¬ 
sons interested in the estate under the terms of the will. 
The case was one where the executor shed bis character 
as executor with a view to commit fraud upon the rights 
of some or all the legatees and to gain a personi Tad- 
vantage by eiiber arranging or participating in a distri¬ 
bution on the basis that there was no valid will. 

V [Para 8 ] 

(c) Bengal Excise Manual, R. 209—Scope of. 

A liquor licence issued under the Btngal Excise Act 
is a personal one and the person bolding a licence has 
no right of renewal. R. 209 of the Excise Manual does 
not confer any right on the legal representa'ive of a 
deceased licensee but only gives discretion to the Collec¬ 
tor to issue a licence in bis favour. [Para H] 

(d) Succession Act (1925), S. 310—Executor- 
Purchase of testator's assets by. 

An executor is absolutely debarred from purchasing 
either directly or indirectly any part of the testator’s 


assets. This rule rests upon public policy. Secondly a 
person in a fiduciary position cannot hold for bia)self 
but must bold as a trustee, a thing which be may have 
acquired through the opportunity afforded to him in 
his fiduciary capacity. Thirdly, a Court of equity will 
not allow a person holding a fiduciary position to place 
himself in a position where bis duty conflicts with his 
interesr. This is also based on public policy which is 
the real foundation of tbe doctrine of constructive 
fraud: 2 White and Tudor 640, Bef. [Para 11] 

Thus an executor purchasing tbe stocks and shop of a 
business of tbe deceased and carrying it on in bis own 
name must in law be deemed to be carrying on the 
business as a part of the assets of the deceased and is 
therefore liable to give account not only of the stocks 
left by tbe deceased but also of the profits made by him 
from the business since the date of the death of deeea- 

[Para 11] 

(e) Succession Act (1925), S. 74—Words used in 
will—Construction. 

The words ased in a will roust be construed In the 
light of the facts exi^'hg at the time when the wdl was 
made and when the testator was living and must be 
read in context with other provisions contained in tbe 
wiU. [Paras 12, 13] 

(f) Succession Act (1925), S. 306—Obligation to 

account when arises, stated—Suit for account_ 

Death of obligor—Effect. 

In order to raise an obligation to account tbe follow, 
ing facts must exist: ( 1 ) the person upon whom such 
an obligation is sought to be imposed (called tbe obligor) 
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must have received some property not bis own; (2) the 
person seeking to impose the obligation (called the obli- 

■ ree) must be the owner of the property in respect of 

which the obligation is sought to be imposed ; (3) the 
obligor must not have received the property as mere 
bailee ; (4) the obligor must have received it into his 
possession, and under his control. Custody like that of a 
servant is not sufficient ; and (5) there roust be a fidu¬ 
ciary relation between tbe obligee and the obligor, or to 
use the expression used in English Common Law, there 
must be privity between them. [Para 17] 

A suit for account docs not fall either within tbe 
named exceptions in S. 306 or within the general 
exceptions, for it cannot be said that on the death of 
tbe obligor the granting of the relief sought in such an 
action would be nugatory. Tbe object of tbe plaintifi in 
an action for account is to recover from the obligor his 
property or its value or money appropriated by latter 
and po the relief sought hy the plaintifi in such an 
action is in substance a relief to recover property or its 
value or money. On the death of the obligor the reco¬ 
very can and would be from bis assets in tbe hands of 
bis legal representative. [Para 20] 

Although the legal representative of an agent or 
other person holding a fiduciary character cannot be di¬ 
rected by the Court to explain the accounts kept by tbe 
dead agent or the other person, there is no inherent 
impossibility in the performance of the other acts by the 
legal representative, namely to deliver tbe account 
papers and support them by vouchers. To that extent 
a departure may have to be made from the general 
principle that a suit is to be tried throughout in all its 
stages on tbe cause of action as laid in the plaint and 
tbe relief appropriate thereto is to be given and that a 
person substituted as legal representative can only take 
a defence appropriate to bis character as legal tepresen- 
talivo of the deceased defendant: Case laxo reviewed. 

[Para 24] 

Cases referred : 

1. 2 White and Tudor 640, Kcceh v. Sanford. 

2. (1883) 24 Ch. D. 439 ; 52 L. J. Cb. 833: 49 L. T, 5: 
32 W. R. C. Phillips v. Homfray. 

3. (’13) 17 C. W. N. 5 : 16 I. C. '742, Kumeda Charan 
Bala V. Ashutosb Chattnpadbya. 

4. (1664) Cases T. Finch 125 : 23 E. B. 68, Lee v, 
Sarah Bowler. 

5. (1735) 1 Ch. 127: 22 E. E. 726, Holscombev. Rivers. 

6. (’35) 13 Rang. 385: 23 A. I. R. 1936 Rang. 17 : 160 
I. C. 715,. D. K. Cassim v. Sara Bibi. 

7. (1917) 1917 A. 0. 38 : 36 L. J. P. 58: 116 L. T. 34, 
Admiralty Commissioners v, America (Owners). 

8. (1888) 20 Q. B. D. 494 : 57 L. J. Q. B. 247 : 58 L. 
T. 664 : 36 W. R. 534. 

9. (1889) 40 Cb. D. 543 : 60 L. T. 798, Concha v. Mur¬ 
rieta. 

10. (’68) 10 W. R. 59, Hills v. Shokhee Moyee Dossee. 

11. (’81) 7 Cal 627, Lawless v. Calcutta Landing and 
Shipping Co. Ltd. 

12. (1900) 22 All. 332, Maomothonath Bose v. Basanto 
Kumar Bose. 

13. (’13) 17 C. W. N. 695 : 18 I. C. 876, Mabaraj 
Bahadur Singh v. Basanta Kumar Roy. 

14. (’15) 23 C. L. J. 492 : 5 A. I. B. 1918 Cal 276 : 47 
I. C. 371, Sasi Sekhareswar Roy v. Hajirannessa 
Bibi. 

Atid Chandra Gupta, Gopendra Nath Das and 
Manindra Nath Ghose —for Appellants. 

i^ukJierjee and Babindra Nath 

■ '^wmPf^FNo. I), Dtirga Ch. Noy Ckoudhunj, Sarat 

Chandra J(via and Niran Kumar Roy (for No. S), 

AinarAta^ M.'Mditfa^'Tarun Kumar Dkar and 

^)—ior Respondents. 

_ . 

. 


Judgment. — One Dhan Singb, a person 
governed by the Mitakshara School of Hindu 
Faw, died on 11-10-1922 at Karagpur in the 
District of Midnapore, He migrated to Bengal 
from the Central Provinces. By carrying on the 
business for a contractor and other businesses in 
the District of Midnapore including a business 
of sale of country liquor he acquired considerable 
properties, both movable and immovable. He 
left behind him his wife an adopted son of the 
name of Puran Singb, a Mohamedan mistress, 
Mustani Bai, two children by her, Nazuk Bai 
and Fakir Singh, and a number of nephews— 
brother’s sons and sister’s sons. Both his adopted 
son and his illegitimate children were minors at 
tbe time of his death. Two days prior to his death 
he executed a will by wbicb he appointed his 
sister’s sons, Hari Singh and Sital Prosad, as 
executors. Both of them obtained probate of 
his will on 3-10-1923 from the District Judge of 
lilidnapore on an application made by them in 
January 1923. Shortly after the grant of pro¬ 
bate Siial Prosad died and Hari Singb con¬ 
tinued to be the sole executor. 

[2] On 22-11.1929 Puran Singh, then a minor 
represented by his next friend Dal Chand, who 
was his natural father, instituted a suit in the 
Court of the Additional District Judge at Nag¬ 
pur in the Central Provinces against Hari 
Singh, and the legatees, who were to take under 
the will of Dhan Singh or their heirs. In the 
suit, Nazuk Bai and Fakir Singh, who were then 
minora, were represented by their mother 
Mustani Bai. Nazuk Bai was then a married 
girl, her husband being Abdul Majid Khan. The 
suit proceeded upon the basis that the properties 
dealt with by Dhan Singh in his will were not 
his self-acquired properties but were his an¬ 
cestral properties and accordingly the said will 
was illegal and inoperative. He prayed for 
possession on the basis of his title as Dhan 
Singh’s adopted son (Ex. 10). A consent 
decree was passed in that suit on 28-4.1930, 
(Ex. 10 (a)), Mustani Bai purporting to give 
consent on behalf of her minor children. By 
consent tbe will was declared inoperative and 
invalid and the probate ineffective; some moneys 
were to be given to the other nephews of Dhan 
Singh or their heirs and Rs. 2500 to Mustimi 
Bai and her children. Hari Singh took the 
liquor business and brick manufacturing bnai* 
ness and Puran Singh got the rest of the pro¬ 
perties. On 30th April following Dal Chand 
was appointed receiver by consent with power 
to realise all movables and debts due to the 
plaintiff of that suit and to place them at the 
disposal of the Court. 

[3] Dal Chand had already been appointed 
guardian of the person and property of Puran 
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fitiigh by the Difitriot Judge of Midnapore. On 
Batan Singh attaining majority he was diohaig- 
ad from hia guardianship in 1031 and Puran 
Singh admitted in hia petition to the aaid Dis> 
triot Judge that he bad received on 10-10.1981 
all his properties from hia ex guardian, Dal 
Ohand. 

W In 1934 Nazuk Bai and Fakir Singh by 
their next friend Abdul Majid Ehan, the 
hoabnad of Nazuk Bai, 6led a title suit, being 
NO. 2 of 1984 (later on numbered as 9 of 1937) 
in the Court of the Subordinate Judge at Midua« 
pore against Hari Singh. Puran Singh and 
Mnatani Bai for setting aside the consent decree 
passed in the Nagpur suit and for possession of 
certain properties on the basis of Dhan Singh’s 
will. That suit was decreed by the learned Sub. 
ordinate Judge, on the finding amongst others 
that the said consent decree was not binding 
on the said plaintiffs and had moreover been 
obtained by fraud and collusion. Against that 
decree Puran Singh alone preferred and appeal 
to this Court, being First Appeal No. 39 of 1938. 
In that appeal Hari Singh was by consent of 
parties appointed receiver on 21-3-1988 over the 
properties in suit. The said appeal ended in a 
compromise between Puran Singh on the one 
part and Nazuk Bai and Fakir Singh on the 
other and a consent decree in terms of the com* 
promise was passed on 28 11-1933 (ex, j). 
On 5-5*1989. the suit in which this appeal arises, 
was filed by Nazuk Bai and Fakir Singh, the 
latter by his next friend, Abdul Majid Khan 
against Hari Singh for self and as executor and 
against others. The principal prayer against 
Hari Singh is a prayer for accounts. The learn¬ 
ed Subordinate Judge decreed the suit in part. 
Hari Singh filed this appeal and the plaintiff 
1 has filed a memorandum of cross objee- 
tions. Hari Singh died during the pendency of 
ap^al and his heirs and legal representatives, 
Brij Eishore Singh and others, have on their 
own application been substituted in bis place. 

15] The points raised in the appeal and in 

the ciofls-ohjectiona are as follows:_(i) la the 

suit bad for defect of parties, and so not main- 
tamable, (ii) Is the prayer for account barred 
by the provisions of o. 2 , E. 2 , Civil P. C. 
(Ill) For what period aocout can be demanded 
by Uie plaintiffs (iv). In respect of what pro- 
perties account has to be given, (v) Is the decree 
correct in form, that is to say, [i] is that decree 
as passed by the learned Subordinate Judge for 
possession of movables correct, and [ii] can a 
decree for accounts be passed against the legal 
JJepresentatives of Hari Singh, the executor. 
,: isft £6] We will record our findings on the afore- 
pointe in the order stated above. 

I. The plaint as originally filed was 


against Hari Singh and Puransingh only. By 
an amendment made on 2-10.1939 Hari 
Singh was described in the cause title as being 
sued "for self and as executor.” In paragraph 7 
of bis written statement filed on 2C-G.1939 
Hari Singh pleaded that the suit was bad for 
defect of parties, as the other legatees men. 
tioned in Dhan Singh’s will had not been made 
parties by the plaintiffs. Thereafter on the 
plaintiff’s application defendants 3 to 5 were 
added as defendants on 11-7-1939. They are 
respectively Sitaram, Lacbman and Cbandan 
Singh. Sital Prosad was then dead and Ohandan 
Singh was his sole heir. It is admitted in evi¬ 
dence that Asaram was then dead and Hari 
Singh was his sole heir The plaint contained 
an averment that Mustani Bai was dead and 
that averment has not been denied. That is also 
the evidence of plaintiffs’ witness No. i. Mustani 
Bai’s heirs would be the plantiffs only 'as there 
is no evidence in support of Hari Singh’s stat- 
ment made in bis written statement that she 
had married Abdul Majid Sheik. Moreover 
the plaintiffs’ witness No. I’s evidence that 
Abdul Majid Sheik was her paramour only is 
uncontradicted. All the legatees and persons in¬ 
terested under the Will except Dhan Singh’s 
widow and sister, were thus added as parties by 
this amendment. There is, however, no evidence 
that those two persons were alive at the date of 
the suit. Puran Singh would be the sole heir of 
Dhan Singh’s widow and there is no evidence 
that bis sister had left any heirs. Moreover, Hari 
Sigh admitted in a way in his petition filed on 
6-8-1939, that after the addition of those three 
persons as defendants 3 to 6, the defect of 
parties bad been removed, This point is accord- 
ingly overruled. 

[8] II. The contention of the appellant is that 
the plaintiffs were bound to include the claim for 
account against Hari Singh in the suit that they 
bad brought in the Midnapore Court, Order 2,' 
R. 2, Civil P. C., does not require (except in those 
cases which fall within the explanation), the 
plaintiff to join at bis peril all the causes of 
action he may have at the time against the same 
defendant or the same set of defendants. He is 
bound at bis peril, unless leave has been reserv¬ 
ed, to include the whole of bis claim, that is, ask 
for all the reliefs, in respect of the cause of action 
on which he bad brought the suit. The initial 
difficulty in the case before us in the way of the 
appellants is that the plaint of the Midnapore 
suit is not an exhibit and so we are left to gather 
what was the cause of action in that suit from 
the statements made by the learned Subordinate 
Judge in the judgment delivered in that suit, 
and from what appears In the decree. The decree 
(Exb. 11) shows that the suit was against 
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Puran Singh, Musfcani Bai and Ilavi Singh in 
his perr'onwl capacity, and not as executor. Tbe 
compromise decree in tbe Nagpur Suit. iEx ioa) 
shows that the Will of Dhan Sigh was in express 
terms ignored, declared invalid and inoperative 
and tbe pariit-s to that suit including Puran 
Singh and tiari Singh divided amongst them¬ 
selves according to their liking the assets, or 
what in law could be regarded as the assets of 
Dhan Singh The object of the Midnapore suit, 
as would appear from the statements in tbe 
judgment of the Subordinate Judge, was to declare 
tbo said consent decree to be not binding on the 
plaintiffs and for consequential relief which 
would flow from that declaration, namely, re- 
covery of possession on the strength of Dhan 
Singh's will, which had been given a go-by by 
the said consent decree, It is for this reason that 
Hiri Singh was sued in bis personal capacity. 
If he bad been sued also in bis capacity as exe- 
cutor tbe suit would have been bad for mis¬ 
joinder of parties and causes of action. It was in 
no sense an administration suit The other 
legatees who were interested in Dhan Singh’s 
estate on ibe basis of his Will were not made 
parties The relief which is being claimed in the 
suit before us against Hari Sin^h could not have 
been claimed by tbe plaintifif on wbat can be 
inferred to have been tbe cause of action which 
was tbe subject-matter of the Rlidnapore suit. 
This point is accordiugly overruled. 

[9j III. It is conceded before us by the learn¬ 
ed Advocate for the appellants that Hari Singh 
was bound to render accounts fnm the death of 
Dhan Smgh till, 30 4 1930, when he is said to 
have made over poassssion to Dal Chand as 
receiver appointed in the Nagpur Suit. Tbe order 
for the appointment of Dal Chand as receiver 
which followed the consent decree w'as also a 
consent order, but tbe consent given on behalf 
of the minor Nazuk Bai and Fakir Singh was 
no consent, as it has been held in the Midna- 
pore'Suit that the person appointed as their 
guardian-ad-litoui in that suit could not have in 
law represented them. The order for receiver 
therefore was not an order passed with the con¬ 
sent of all tbe legatees. The order also cannot 
be regarded as an order of a Court passed in an 
administration suit by which the executor is 
directed to make over possession to a receiver 
for in the consent decree which preceded the 
said order Dhan Singh’s Will was declared void 
and inoperative and the probate ineffective. Tbe 
case was therefore not the case where tbe exe- 
cutor bad distributed tbo testator’s assets either 
under an order of Court or by consent of all the 
legatees and persons interested in the estate 
under tlie terms of the Will. The case before us 
is the case where an executor sheds his character 


as executor with a view to commit fraud upon 
the rights of some of or all tbe legatees and to 
gain a pers mal advantage by either arranging 
or participating in a distribution on the basis 
that there was ni valid Will. It is moreover a 
case of a more serious nature, as Dhan Singh’s 
Will had then been probated, probate having 
been taken by Hari Singh himself and the pro- 
perties left by him were to a very large extent, 
if not wholly, Dnan Singh’s self acquired proper, 
ties. Moreover Hari Siugh admits on his deposi¬ 
tion given in tbe case before us that he received 
no orders from the Ntgpur Court to make over 
possession to Dal Chand. He must, therefore, 
account till 21-3-1938 when he was appointed 
receiver by this Court in'Pirst Appeal No. 39 of 
1933 in respect of the assets of Dhan Singh except 
the liquor business. That business was not the 
subject-matter of tbe Midnapur suit and so Hari 
Singh was not appointed receiver in the said 
first appeal over tbe same. The accounts must 
be taken in respect of that business up to date 
of our decree as we are bolding that that busi¬ 
ness is to be regarded as pact of tbe assets of 
Dhan Singh, though it was carried on by Hari 
Singh after Dhan Singh’s death on the strength 
of a license issued under the Bengal Excise Act 
by tbe Collector to him personally. 

[10] IV. In his Will Dhan Singh enjoined his 
executors to keep intact and continue his liquor 
business. Tbe said business was carried by Dbso 
Singh on a piece of land let out to him by the 
Station Committee of Kharagpur of the Bengal 
Nagpur Railway Company Ltd. in a two-storied 
building erected by him at his cost, the agree¬ 
ment with the Station Committee being that if 
he failed to obtain a license from tbe excise 
authorities be would not be able to remove the 
building but would be bound to sell tbe same 
to the incoming licensee at a valuation to be 
made by tbe Station Committee. Dhan Singh 
had the license to sell liquor there till bis death. 
In fact be died during the currency of the last 
yearly license. On Dhan Singh's death Hari 
Singh applied on 23-10-1922 to tbe excise autho¬ 
rities for license to sell liquor there (Ex. 
f(l)) In that application he mentioned the will 
of Dhan Singh and the fact that he was an 
executor under that will. He also stated that 
the adopted son of Dhan Singh was then a 
minor, that be was a nephew of Dhan Singh and 
bad helped the latter in his liquor business. He 
applied for a license as the “chief legal repre¬ 
sentative" of Dhan Singh. The Collector by an 
order dated 23-10-1922 directed a license to be 
is-Jued to Hari Singh personally and not in his 
character of legal representative of Dhan Stngb. 
The Will was not probated then. It was probat¬ 
ed by Hari Singh and his brother later on. It 
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ifl Haci Sisgb'a case that tboNafter he bought 
the atocka left at Dhan Singh’a death at a valua¬ 
tion made hy himself and the ehop.hmlding at 
a valuation made by the Statioo Committee, 
and credited Dhan Singh's estate with the 
amounta by making an entry in the aocount 
books kept by him, and carried on the business 
thereafter as bis personal concern on the per. 
sonal licenses given to him by the excise autho¬ 
rities. 

[11] A liqnor business can only be carried 
on a license, which is an yearly one generally 
issued by the Collector under the Bengal Ex¬ 
cise Act (6 [v] of 1909) and the license is a per¬ 
sonal one (S3. 19 to 23, Bengal Excise Act) and 
the person holding a license has no right of 
renewal (s Sia). Bale 209 of the Excise Manual 
does not confer any right on the legal repre- 
sentative of a deceased license but only gives 
discretion to the Collector to issue a license in 
his favour. Those sections of the Excise Act 
define the relation of the license-holder vis a vis 
the Government, but in our judgment bavelitle 
bearing on the question as to whether the busi- 
ness carried on by Hari Singh is to be regarded 
as part of the assets of Dhan Singh. The actual 
decision as given in 2 white & Tudor 640* which 
has been applied to executors (33 Halsbury’s 
Laws of England, S. soS, page 426, 2Qd edition) 
may be applicable only to cases where there is 
a right of renewal by contract or custom. The 
particular rule that what is obtained by the 
trustee, executor or any other person in a fidu¬ 
ciary position is to be regarded as “a graft on 
the old stock" may not be applicable to oases 
other than cases where by reason of renewal by 
contract or custom, property is obtained by 
such persons. But besides tbe said rule there 
are other principles recognised and applied by 
Oourts in England. The principles relevant to 
tbe^ matter before ns are firstly, that an execu¬ 
tor is absolutely debarred from purchasing either 
direo’iy or indirectly any part of tbe testator’s 
assets^ This rule has been rested on public policy 
by Oourts of Equity. The second is that a 
person in a fiduciary position cannot hold foe 
himself, but must hold as a trustee, a thing 
which he may have acquired through tbe oppor- 
timity afforded to him in his fiduciary capa. 
city. Thisdoorine, as also the third doctrine that 
ft Oourt of SkjQifcy will not allow a person bold* 
ing a fiduciary position to place himself in such 
a position where his duty conflicts with his in- 
tereat is also based on public poficy,' which is 
the real foundation of the doctrine of construc¬ 
tive fraudi The purchases by Hari Singh of the 
by Dhan Singh and tbe shop building 
^^tteffeetive. In law he must be.deemed to be 
fj^ingon the liquor bnsiness in the house which 


is still a part of Dhan Singh’s ns^^ots, and in law 
it has to be held that ho has utilised Dhan 
Singh's assets in carrying on tlio said business. 
By tbe direction in Dhan Singh’s Will that the 
executors would keep intact his liquor hnsinoss 
and continue the same. Hari Singh as executor 
was placed under a duty to carry on the paid 
businesss for tbe benefit of the legatees and by talc, 
ing tbe proceeds of the business for his personal 
use be committed a breach of the duty so cast 
on bim. We accordingly hold that account must] 
be given not only of tbe stocks left by Dhan 
Singh but also of the profits of the business 
from tbe date of death of Dhan Singh up to the 
date of our decree. 

[12-18J By his Will Dhan Singh devised every 
thing he had to eight persons including Nazuk 
Bai and Fakir Singh. He also gave those eight 
persons the right to participate in the profits of 
bis businesses in equal shares. He then provided 
that in case “they disagree amongst themselves 
and separate” then his adopted son was to get 
tbe liquor shop, tbe shop house and bis dwelling 
house, Mustani and her son and daughter were 
to get all bis other remaining bouses absolutely, 
and his wife and sister” on a partition taking 
place amongst tbe legatees” were to get each one 
of them, properties fetching a net monthly in- 
come of Rs. lOO/. In paragraph 13 of the plaint 
tbe plaintiffs claimed from Hari Singh | share 
of the income and profits of Dhan Singh’s estate. 
This claim was obviously on the footing that 
tbe aforesaid contingency namely, separation 
etc. had not happened. Tbe original written 
statement of Hari Singh is silent on tbe point. 
He first gave bis deposition on 15'b and 16th 
February 1940. He stated then that Mustani and 
her children used to me^s separate from Dhan 
Singh and occupied during bis life-time a sepa¬ 
rate building. That is natural, for Dhan Singh 
was a Hindu and had a wife living with him 
and Mustani besides being a mistress was a 
Mahomedan. The plaint was thereafter amen¬ 
ded on 23-2-1940 on the plaintiffs’ application and 
Hari Singh was allowed to file an additional 
written statement which he did on 1-3 1940 . In 
para 2 of the additional written statement he 
pleaded that there was disagreement amongst 
the legatees from the date of Dhan Singh’s death 
and they separated in mess. Thereafter he was 
examined again on 18-4 1940 but made no fur¬ 
ther statement on tbe point. The words” in 
case they disagree amongst themselves and 
separate” used in the Will must be construed in 
the light of the facts existing at the time when 
the Will was made and while Dhan Singh was 
living. At that time two of legatees, Nazuk Bai 
and Fakir Siogb, were in separate mess and 
were living in a separate house, separately at 
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least from Pumn Singh and Hari Singh and it 
may be that some of the other legatees were 
living separately and had separate arrangements 
for food. Those words cannot therefore mean 
separation in food and residence. The context 
further shows, and especially para. 2 of the Will, 
that the contingency contemplated by the testa- 
tor was disagreement with regard to manage¬ 
ment of properties and separation in the 
enjoyment of the properties. There is no proof 
that such a contingency had ever happened. 
The plaintiffs and other legatees had had no 
opportunity to manage jointly and so no ques¬ 
tion of disagreement or separate management 
amongst them could have arisen. We according, 
ly hold that the plaintiff's’ claim as laid in para. 
13 of the plaint is a valid one. 

[ll] V (i). We have already held on a cons¬ 
truction of Dban Singh’s will that plaintiff 1 is 
entitled to have one eighth share of all the assets 
left by him and of the income and profits there- 
of as the contingency mentioned in the Will 
(namely disagreement and separation) has not 
happened yet. But by reason of the compromise 
between him and Puran Singh in First Appeal 
No. 39 of 1938 he gave up his title in favour of 
the latter in all the movables described in 
Sh. B of the decree passed in Title Suit No. 9 of 
1937 (the Midnapore suit) save and except to the 
sum of Rs. 6000 / which was cash left by Dhan 
Singh. This compromise was on 28-11-1938, and so 
plaintiff i has lost title to those properties from 
that date. He is however entitled to the income 
accruing from the movables, which included 
Government Promissory Notes and moneys 
deposited in Banks, from the time of Dhan Singh’s 
death up to 21-3-1938 when Hari Singh was 
appointed receiver by this Court. The decree in 
favour of plaintiff 1 must therefore be in res. 
pect of his one-eighth share in the movables 
save and except those mentioned in the said 
sch. B of the decree passed in Title suit No. 9 
of 1937. He has already got a decree for the 
said sum of Rs. 6000 / against Hari Singh. 

[l5] V (ii). It is nexteontended by the appellants 

that the decree in the form made by the learned 
Subordinate Judge against Hari Singh on the 
claim for account cannot stand as against bis 
legal representatives, that there can in law be 
no direction on them to render account of the 
management of Dhan Singh’s estate by Hari 
Singh and that the decree now to be made by 
us can only direct them to make good to the 
plaintiffs in their share the loss which they, the 
plaintiffs, might be able to establish by evidence 
led by them to have been caused by the negli¬ 
gence and misconduct — malfeasance and mis¬ 
feasance — of Hari Singh, out of the assets 
of Hari Singh in their hands. A number of 


decisions both of Indian and English Courts 
have been cited before us and the matter 
has also been argued on general lines. We will 
first summarise the argument of the appellants’ 
Advocate. His submissions are as follows : (I) 
That the liability to account of an agent, 
guardian, or executor or any other person oc¬ 
cupying fiduciary position is a personal one, and 
so the cause of action for account against such a 
person does not survive his-death. (II) That it 
follows as a necessary corollary therefrom that 
(a) a suit for account in the strict sense of the 
term would not lie against the legal representa- 
tive of such a person; (b) that if such a person 
dies during the pendency of a suit for account 
the suit as framed must come to an end, and it 
is immaterial whether death occurred before or 
after the preliminary decree; (c) that an entirely 
different cause of action arises against the legal 
representative—the right to recover from him 
out of the assets of the deceased agent, guardian, 
executor etc. in their bands the loss that bad 
been occasioned to the plaintiffs by the mis- 
handling misappropriation or misconduct by the 
agent, guardian or executor in respect of the 
plaintiffs’ property or the property to which he 
is entitled. 

[16] He seeks to support the last mentioned 
proposition under the'second head by referring 
to the majority judgment in (1883) 24 oh. D. 439,^ 
the decision in 17 c. w. and other Indian 
decisions. The correctness of the proposition 
formulated by him under the first head will 
have to be examined first. 

[17] The following facts must exist for raising 
an obligation to account : (l) the person upon 
whom such an obligation is sought to be im¬ 
posed (hereafter called the obligor) must have 
received some property not his own ; (2) tbs 
person seeking to impose the obligation (ber^f 
after called the obligee) must be the owne^/of 
the property in respect of which the obligation 
is sought to be imposed; (S) the obli^or-ifiust not 
have received the prop erty a s tn6re bailee; (4) 
the obligor must have received it into his posses- 
sion and under bis control. Custody like that of 
a servant is not sufficient; and (5) there must 
be a fiduciary relation between the obligee and 
the obligor, or to use the expression used in 
English Common Law, there must be privity 
between them. For the question raised before 
us it is necessary to examine the fifth element} 
only and that in some detail. 

[18] The English Common Law recognised 
privity only in respect of three classes of persons, 
namely agents, bailiffs and receivers, and in 
Common Law this privity was considered 
strictly a personal relation that neither the 
right created nor the duty imposed by the 
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obUgation Qould be transferred even by an act 
of law. Hence upon the death of the obligee, the 
obligation could not be enforced by hia executor 
or administrator, and on the death of the oHigor, 
it could not be enforced against the letter’s exe¬ 
cutor or E^miniatrator (Coke on Littleton Sub¬ 
heading “The heir is without remedy” under 
the heading "On Socage" (s. 136 , p. 90 (b), 
Edn. 19 by Hargrave), Those Common Law 
Buies were abrogated by early statutes. 13 Edw. 
Ii 0. 38 ( Statutes at Large”, vol. i, p. ige 
by Dandy Pickering) entitled the executor of 
the obligee to have a "writ of account” and 
S. 27 of 4 Anne, 0 . 16 ("Statutes at Large,” 
Vol.xi,p* 168, by Dandy Piokering) provided that: 

.. _ _ • » • • j ftiid may be brought and 

mamtamed against executors and admioistrators of 
every guardian, baiUfi and receiver; and also by one 
]omt tenant, and tenant in'common, his executors and 

administrators, against the other, as bailiff for receiving 
more than comes to his just share or proportion, and 
against the executor and administrator of such joint 
tenant or tenant in common,** 

[19] In two respects the Courts of Equity 
went beyond the Common law. The liability to 
account was imposed on all persons occupying 
fiduciary positions, and even before the above- 
mentioned statutory change in the reign of Queen 
Anne thosd Courts hold tbfit th© legal represent a- 
tive of the obligor was also under the obligation 
to account. We may refer to some of the earlier 
oases on the subject. The case in (1664) cases T. 
Pinch 126 : 23 B. B. 68^ was decided in 1664. 
John Bowler was entrusted with the management 

? plantation at Virginia, and 
^ plaintiff were entrusted to him, for 

wf obligation to account as 

factor. He died and his mother Sarah Bowler 

* plaintiff against her. The Court 
decreed her to account. The case in (nse) 1 oh 
m : 22 E. B. 726= was decided five yZI later 

J purposes were as 

f^ws. The defendant and one Collins were 
factors for the plaintiff in Spain. Plaintiff filed 

anfl defendant only 

™ ^ ‘J® m?"® o^oootrix of Oollina, who 

was then dead. The Court held that the suTv° 

^ving fMtor, (namely the defendant) was to ac 

fMtor T bis CO. 

iMtor, and further observed that an "account 

lies agamst the executrix of the dead factor” At 
no time » biU of account was regarded by the 

■EiA n "®baic relic of the 

bas been frequently 
« criticism both in England And in 
18 Bang. 886« at p. 400 , Page, C. J. made 
^^^^Uowing olmrvatioziB ; 
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r ^ ^Wsted that Ll.o ri.lo 

aoito persoHdhs tnontur cum persona is bused upon 

justice or common .^onso, or that it c»n bo supnortod 

ZT/""' .... It i, natural! iTSik 

that during the centuries in which Iho rule has f jrrn. tl 
part of the Common law of England it should from 
time to time have been severely auimadvorted upon l.y 
V pointed out (1917 A. C. y«’at 

maxmiitself has many critic-; it Las been 
coldly disparaged as post-classical, meaning ti.erchy that 
It 13 bad Latin : Ftnlay v. Chirney.^ it has been suggea- 

pocnalis (1‘o.sto’s Gains, 

Zf ^bence it is sometimes insinuated 

.1^ peevishly described 

(as a wretobed law) and ns a purely identical proposition’ 

(Austin Jurisprudence, 3rd edn., Vol. 2. 1013): I need 

only pause to point out that in some cases more appro- 

bnous epithets have been applied by Judges to this rule 

[ 20 ] The Indian Legislature has in s. 306, 
buooession Act, adopted the rule in a very 
restricted form. A suit for account does not 
fall within the named exceptions in that section 
and m our judgment it does not fall within the 
general exceptions, for. it cannot be said that on 
the death of the obligor the granting of the l-elief 
Mught in such an action would be nugatory. 
The object of the plaintiff in an action for ac¬ 
count is to recover from the obligor bis pro¬ 
perty or its value or money appropriated by 
latter and so the relief sought by the plaintiff in 
such an action is in substance a relief to recover 
pro^rty or its value or money. On the death 
of the obligor the recovery can and would be 
from his assets in the hands of his legal 
representative. Even in the case of a suit based 
on tort, where accounts bad been directed Bowen, 
L. J. (with whom Cotton L. J. agreed) in 

dilivenng the judgment of the majority observed 
thus ; 

“The only cases in which, apart from questions of 
breach of contract, express or implied, a remedy for a 
wrongful act can be pursued agaist the estate of a dccea- 
ed person who bad done the act, appear to us to be 
tnosa in which property, or the proceeds or value of 
property, belodging to another, have been appropriated 
by the deceased person and added to his own estate or 
moneys* In^ such cases, whatever the original form of 
action IS, it is in substance brought to recover property 
or Its proceeds or value, and by amendment could be 

substance: (1883) 24 

Ch. D. 4392 at p. 454.’' 

These observations furnish us authority for hold¬ 
ing that in a suit for account death of the obligor/ 
would not render nugatory th© granting of the] 
relief sought by the plaintiff. ' 

C 21 ) We may observe that the statement of 
the law on the question of the survival of the 
cause of action as mad© in the first part of the 
aforesaid passage in Lord Bowen's judgment is 
not complete, and that for the reason that the 
case before their Lordships was a case of tort 
and not an action for a wrongful act done by a 
person holding a fiduciary position in breach of 
his trust. The omission has been supplied in 
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(1889) 40 Cb. D. 543.® The law on the subject 
as recognised by Courts in England is stated 
thus by Colton L. J. at page 553 of the report: 

“It is true that no action for a t^rt can be revived 
or commrncpd against the representa'ives of the person 
who committed f; but the case is qni-e diflerent where 
the act is nut a mere lort, but is a breach of a. quasi 
contract, wl)«-re the claim is founded on the breach of a 
fiduciary relaiion. or on failure to perform a duty. Here 
the father, though I do not call him a tru-tee, was in a 
posioon in which he nwesdutes ofa 6duciary character 
to bis daughter. In the very carfful judgment of Lord 
•Tustice B'lwen in (1883i 24 Cb. D 439.2 cases d-jpending 
upon breach of contract express or Implied, are exc-pt* 
ed from the judumenl. Here there is what we call a 
quas-i contract the law impljing a contract that a mau 
will faithfully perform the duties which he has under¬ 
taken.” 

[ 22 ] As early as 1868 this Court held that a 
cause of action in a suit for account against an 
agent survives his death and can be enforced 
against his legal representative. lO \V. R. 69 
The observation of Wilson J. in 7 cal. 627,*^ 
where two cross suits, one by the executor of an 
agent against the company and the other by the 
company against him, were tried together, to the 
effect that on the death of the agent, the Com¬ 
pany acquired a fresh right to have an account 
rendered by his representatives”, an observation 
which had the approval in 17 C. W, N. 5,* does 
not militate against the view we are taking that 
the cause of action for account against the 
obligor, survives his death. The cause of action 
thus formulated by Wilson J. may be an 
'additional one. 17 C. W. N. 5® also does not 
|in our opinion militate against our view. 
iMookherjee J. nowhere says in his judgment 
that the cause of action for account against the 
obligor does not survive. All be says is that the 
representative of adeceast d agentcannot be order¬ 
ed to render account in the same form as the agent 
himself. In 22 ALL. 332^® on which reliance was 
placed in 17 C. W. N. 5® no general principle was 
laid down, but the decision was rested on the 
interpretation of S. 21, Guardians and Wards Act 
made in the light of an earlier decision of that 
Court before the said Act was passed. In any 
view of the matter we prefer to follow the view 
expressed in our Court in 10 W. R. 69.'® 

[23] The obligation to render account involves 
the following duties; (a) to keep accounts, (b) to 
keep them ready and to deliver them (c), to 
vouch after delivery io the obligee and (d) 
to explain them if explanaction is needed or cal¬ 
led for. 

[24] 17 c. w. N. 5® lays down the principle 
that a decree of a Court should not direct what 
is impossible to perform. That is a sound princi¬ 
ple. No trustee should be ordered by the Court to 
find out at the suit of the cestui que trust a 
valuable heir loom, a historic jewel, for instance, 


which he may have in a fit of anger thrown into 
the bottom of the sea and to restore it to the 
trust. On that principle, it may at most be said 
that the legal ve \resentative of an agent or other 
person holding a fiduciary character cannot be 
directed by the Court to explain the accounts 
kept by the dead agent or the other person. But 
there is no inherent impossibility in the perfor- 
mance of the other acts by the legal representa¬ 
tive, namely to deliver the account papers and 
support them by vouchers, for the band of death 
does not remove papers. To that extent a depar¬ 
ture may have to be made from the general 
principle that a suit is to be tried through out 
in all its stages on the cause of action as laid in 
the plaint and the relief appropriate thereto is to be 
given, and that a person substituted as legal re¬ 
presentative can only take a defence appropriate 
to his character as legal representative of 
the deceased defendant. As the respondent’s 
Advocate has stated before us that his client does 
not wish to'call for any explanation of the accounts 
and would be satisfied if the account papers 
kept by Hari Singh and vouchers in support are 
directed to be produced by the legal representa¬ 
tives of Hari Singh, we need not further ex¬ 
mine the position of the legal representative, 
where the obligor had died after the preliminary 
decree for rendering accounts had been passed. 
The form in Seton on Judgments and Orders at 
p. 114 and 116, Vol 1 (7th Edn.) would seem to sug¬ 
gest that the preliminary decree so passed would 
stand. In 17 C.W.N. 5,® 17 C.W.N. 695'® and 28 0. 
L.J.492,'* death of the agent took place before the 
preliminary decree, and (1883) 24ch.l>. 439* was a 
case of tort, and the preliminary decree in so far 
as it had directed accounts on the second, third 
and fourth heads fell through, as it was held by 
the majority of the Lord Justices that the cause 
of action which would have sustained them did 
not survive the death of R. Pothergill. 

[25J During the pendency of the ^ appeal 
plaintiff NO. 2, Fakir Singh, who is a major now, 
compromised the matter with the appellants. 
We certify the compromise to be beneficial to 
the minor appellants and record the same. The 
decree in favour of Fakir Singh would be in 
terms thereof. ^ 

[ 26 ] The result is that plaintiff 1 would gat a 
decree for one eighth share of the movables 
described in the schedule to the plaint other 
than those mentioned in sch. B of the decree of 
Title Suit 2 of 1934 (subsequently numbered as 
9 of 1937) of the Court of the learned Subordi¬ 
nate Judge, Midnapore, and we direct the 
Court below to assess the value of the plaintiff 
I’s one eighth share therein as at the date of 
this suit and to pass a decree for the said sum 
of money. For this purpose of determining the 
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value further evidence by the partiea may be 
admitted. 

[27] The appellants are also directed to file 
in the Lower Court within a month from this 
date the account papers kept by Hari Singh in 
iMpeot of the movables and immovables left 
by Dhan Singh together with vouchers from 
^the date of Dhan Singh’s death upto 21 - 3 - 
1938, and also of the liquor business* together 
with vouchers which Hari Singh carried on in 
his own name from the death of Dhan Singh 
till this date That a Commissioner be appoint¬ 
ed to take account of the whole estate of Dhan 
Singh and the whole of the liquor business for 
the aforesaid periods and a decree for on© 
eighth of the sum that may be found due on 
the haid accounts be passed in favour of plain- 
tiff 1 . to be realised in terms of a. so, Civil P. 0. 
If the account papers for the said periods or 
part thereof be not filed by the appellants, 
plaintiff i would be at liberty to adduce 
secondary evidence and or to adduce evi. 
denw to show what sums of money had been 
realised by Hari Singh and nob paid to her or 
to a person on her behalf, and in that case the 
appellants would be allowed to adduce evidence 
to show that the sum or sums of money alleged 
by plaintiff i to have been realised by Hari 
Smgh had not in fact been realised by him 
and also to show what sum or sums of money 
had been paid to her or spent by him in due 
^urse of administration, as executor of Dhan 

oingbs estate. If the account papers and vou- 

either 'for part of or for 
the whole period of accounting the Court would 
be at liberty to find if they are being withheld 

inferences as may be proper. As 
f* ® ’^^i^ction succeeds 

of appeal 

and of the cross objections to plaintiff i res 

We appeal would 

DO Rs. MO. We assess the hearing fee in the 

oroM obgctioDs at 10 gold mohurs 

hAvfl ai Appeal No. 224, of 194,0. We 

Sinoh Nazuk Bai and Fakir 

S Title Suit 2 

numbered as Title Suit 

*^"*'*‘ of Subordinate 

J^ge. JLdnapore against Puran Singh Hari 

Afte ^ Muatani Bai for recovery of propertv 

?n1he®N!Sn compromise Lores p^sed 

Court ® decree in the trial 

decree comprised a sum of rs 6000 

hv P ® H? “PPeal- waa ' 

“'“a beiug pirat 

“lat app«tl waa com. ‘ 

^pw«.totween Putan Siagh on the one part ' 

Bai and Fakir Bingh on the other ] 
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and the decree against Hari Singh by the trial 
Court remained intact. On 28-9 1939 that decree 
was put in execution against ILiri Smgh for 
recovering the said sum of Ha. oooo and coats. 
Hari Singh filed an objection under 8. 47 , Civil 
P.C., raising only one objection beiore the 
executing Court. That objection was that by 
the compromise in the said first afipea! the 
applicants had relinquished their claim to the 
said sum of money. The executing Court by an 
order dated 8-6-1940 overruled that objection 
and allowed the execution to proceed. Hari 
Singh filed this appeal against the said order. 
The objection urged before the executing Court 
has not been urged before us by the apixjllantg. 
They however, contend that as an account of 
the said sum has been claimed and directed to 
be taken in the suit which is the subject-matter 
of First Appeal No. 75 of 194X. in which we have 
just now delivered our judgment, the decree in 
question cannot be executed. We cannot give 
effect to this contention. The decree stands and 
the execution Court is bound to execute it. We, 
however, wish to make it clear that if the decre* 
tal amount of Rs. 6000 be realised in the course 
of the execution or is paid by the appellants, 
the appellants would be given credit tor the 
same in the accounts that we have directed in 
the aforesaid first appeal and in the final decree 
to be passed in favour of plaintiff i. 

[29] The result is that this appeal is dismis¬ 
sed with costs to the contesting rejpoadent. 
Hearing fee two gold mohure. Let the records 
of these cases be sent down as soon as the 
decrees are signed. 

[30] F. Misc. Appeal 224, of 1940 _ 

During the pendency of the appeal, plaintiff 2 
Fakir Singh who is a major now, compromised 
the matter with the appellants. We certify the 
compromise to be beneficial to the minor appel. 
lants apd record the same. The decree in favour 
of Fakir Singh would be in terms thereof. 

N'S* Order accordingly. 
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Chakbavaktti and Ellis JJ. 

Goas Ali Shuiya and others—Petitioners 
V. Lai Mia and others—Opposite Party. 

Civil Rule No. 476 of 1947, Decided on 30-6-1947, 
from order of Dtst. Judtje, Tippera, D/- 31 1-1947. 

(a) Bengal Tenancy Act (8 [VIJI] of 1885), S. 3 
(17) — Non-transterable occupancy holding— 
Transfer of share before 1928—Transferee if tenant 
within S. 3 (17). 

A person who bad purchased a ebare of a non'traos- 
ferable occapanoy bolding before 1928 but waa not 
recognised by the landlord is not a tenant within the 
meaning of 8.3 (17): 27 A. I. B. 1940 < al. 548, Ap- 
prowd; 84 A. 1. B. 1947 Cal. 405, Dissent. [Para llj 
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But a ti-ansfer of a .-hare of a non-transferable occu- 
pfincj holding is binding on the transferor tenant, 
although the transferee may not have been recognised 
by the landlord. It is also binding on the remaining 
co-sharers, if any, in the sen.^e that they cannot keep 
out the transferee from the share transferred, nor dis- 
possess him, nor claim damages for bis entering 
upon the land, but must accept him as standing in 
the shoes of their co’sbarer, clothed in his rights. 

[Para 16] 

(b) Bengal Tenancy Act (8 [VIIIJ of 1885), 

S. 26F~Object. 

Section 2eF is limited to adjusting the rights of 
co*sharer tenants infer sc or as against a stranger pur. 
chaser. It has no reference to the landlord. [Para 16] 

(c) Bengal Tenancy Act {8 [VIII] of 1885)- 
S. 26F (1)—Terms “co-sharer in the tenancy” and 
‘‘co-sharer tenant”—Meaning of — Unrecognised 
transferee of share in non-transferable occupancy 
holding before 1928 if co-sharer in tenancy—Heirs 
of or donees from, if protected from pre-emption. 

The terms “co-shaver in the tenancy” and “co-share*^ 
tenant” in 8. 26F (1) have the same meaning and 
denote all persons who bad the status of co'sbarers 
as against the tenant of the holding and therefore, 
include a person who purchased a share* of a non* 
transferable occupancy bolding before 1928 but was 
not recognised by the landlord. The status of bis heirs 
or donees would also be the same and they must be 
regarded as co-sharers in the tenancy and their interest 
must be taken to bavo been acquired otherwise than 
by purchase because under S. 2GF (1) (a) what is rele¬ 
vant is how the interest of the present holder is ac¬ 
quired and not bow the interest of his predecessor was 
acquired. [Paras 12, 16, 17] 

Hence an Heir of or a donee from a person who 
purchased a share of a Don-transferable occupancy 
bolding before 192S but was not recognised by the 
landlord, is protected from pre-emption under S. 26F 
(1) (a) in case he purchases a further share of the 
holding. [Paras 1, 16, 17] 

Cases referred : — 

1. {'40) 44 C. W. N. 500 : 27 A. I. R. 1940 Cal. 548 : 
I. L. R. (1940) 1 Cal. 627 :191 I. C. 494, Abdulmajid 
V. Altab Ali. 

2. Reported in (’47) 34 A. I. R. 1947 Cal. 405, Amir 
Sardar v. Munshi Ismail Hos-ain. 

"Mohammad Asir —for Petitioners. 

ProhashCh. Pakrashi —for Opposite Party. 

Ghakravartti J —The question involved 
in this Rule is whether an heir of a person who 
purchased a share of an occupancy holding be. 
fore 1928 but was not recognised by the landlord, 
is protected from pre-emption under s. 26F (l) 
(a), Bengal Tenancy Act, in case he pur¬ 
chases a further share of the holding. The 
Court below has answered the question in the 
negative for reasons which, the petitioners con. 
tend, are erroneous. 

[ 2 ] The relevent facta are as follows. One 
Sbafi was the original holder, of an occupancy 
bolding consisting of a little over 8 kanis of 
land. In June igoo, be sold an isi gandas share 
of the holding to one Maharam Ali, who was the 
father of petitioners 1 and a and great 
grandfather of petitioner 3. Maharam Ali 
was not recognised by the landlord as a tenant. 
In 1907, Shati made a second sale and thereby 
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transferred 2 kanis 8 gandas and 1 kara of land 
out of the same holding to one Mahammad Wall. 
Shafi died in 1920 and on 9-4-1925 some of bis 
heirs who a re opposite parties Nos. 1-3 to this 
rule, and bis w'idow, Alekjan Bibi now dead, 
transferred a further 2 Kanis and 8 Gandas 
of land to Mahammad Wali and at the 
same time executed in his favour an inde-^ 
mnity bond for E9. 400 as a security for 
quiet enjoyment against other cosharers. On 
the death of Maharam Ali in 1931, his heira, 
petitioners 1 and 2, inherited his proper- 
ties and on 28-10-1945, petitioner i made 
a gift of a gandas interest in the hold- 
ing to his grandson, petitioner 3. Meanwhile, 
Mahammad Wali had died in 1941. On 11-3-1946, 
the petitioners, along with opposite party 8, 
purchased from some of the heirs of Maham¬ 
mad Wali a 12 annas share of his interest in 
the holding as also the rights of the vendors 
under indemnity bond. Thereupon, the heirs of 
Shah, who are opposite parties 1 to 7, 
applied for pre-emption under s. 26F, Bengal 
Tenancy Act. 

[3] The application was resisted by the 
petitioners and opposite party 8. It is not 
necessary to refer to defences which have 
been disposed of by the dndinga of the Courts 
below and were not pressed further before us. 
The main contention of the purchasers was that 
before the present transfer, the petitioners were 
already co-sharers in the tenancy whose exist¬ 
ing interest had accrued otherwise than by pur* 
chase and accordingly their share under the 
present transfer was protected from pre-emption 
under clause (a), s. 26P (1). Petitioners 1 
and 2, it was said, had acquired the 18^ gandw 
interest of their father Maharam Ali by inheri¬ 
tance from him; and petitioner 3 had ac¬ 
quired a 3j gandas interest by gift from 
petitioner i. But although opposite party 
8 was a party to the petition of objection* 
it was not disputed at the trial that he being 
a stranger to the tenancy, his interest was pre¬ 
emptible. 

[4] The rejoinder of the appljcants for pre¬ 
emption was that Maharam AU was never ^ 
recognised by the landlord and accordingly | 
neither he, nor anyone claiming under him could 
be regarded as a *co.sharer in the tenancy 
within the meaning of s. 26 P (l) (a). It wae 
contended further that petitioner 8, who 
claimed under a gift from one of the heirs of 
Maharam Ali was in no better position. Before 
the appellate Court it appears also to have been 
contended that since the interest claimed by 
the petitioners was originally acquired by Maha¬ 
ram Ali by purchase, S. 26P (l) (a) did no^ 
apply at all. 
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tcl The Oourta below have found aa a fact 
that Maharam Ali waa not recognised by the 
landlord as a tenant. No (question waa raised 
M to whether Mahammad Wali, the person 
from whose heirs the present purohase waa 
had been recognised and on that point, 
which might give rise to a further problem, 
there is no contention or finding. 

[6] It will be convenient to refer at this 
stage to the actual terms of s. 26P in order 
that the findings of the Courts below may be 
the better appreciated. The section so far as is 
material, reads as follows : 

“26F (1). Except in the case o(_ 

(a) a transfer to a co-sharer in the tenancy whose 

exiting interest has accrued otherwise than by 

purohase .... one or mote oo-sharer tenants o! the 

holding a portion or share of which is transferred, may 

k1 ♦ ^ portion or share to 

be transferred to himself or themselves.” 

The trial Court held that the expression "oo- 
sharer in the tenancy” occurring in cl. (a) was 
not synonymous with "co-sharer tenant” occur- 
cmg m the latter part of the section. The latter 
expression, which had been used to describe the 
person who could apply for pre-emption, meant 

a person who held a share in the tenancy and 
was recognised by the landlord as a tenant, that 
IS to say, a co-sharer tenant in the strict and 
techmcal sense of the term. But the former ex- 
pression which had been used to describe the 
person whose purchase was protected from pre- 
emption, meant simply a person who had ac- 

wJ.fl \ *“'3= of ‘he teeanoy, 

0 ^ not' fn recognised by the landlord 

or not. In that view, the Court held that the 

fandl nwi; “^“ubtedly held a ehare in the 
lands of the tenancy and who and whose nre 

aatlEf"*®'®"' “ Poareasion of 

thftananLJJ' 5 'eara, were "co-eharere in 

lowlJ opposite parties 1 to 7, the 

tenant- “'‘“g “ ‘oo-sharer 

former Pareon could be the 

t«ierrea to the deoision of Edalow T ;*> 

O* W, I?, joo^ where it was held 

nlsed purchaser of a share of X 

hoUing not being a 'co-shaXr tlnf ooTnot 

SttoBthatdFy^'^X"/®' pre-emption and 
^^m^that deoiaion he held that for the same 

Ifeitflp * further pur- 

*ha^w pre-emption, 

^ hB was not a oo-sharer in the tenancy.’ 
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Cs] The learned Judge, however, ovoiTuled 
the contention that in determining the status of 
the petitioners, the acquisition to be regarded 
was the original acquisition by their predecessor 
Maharam Ali. He held that the reference in 
S. 26P (l) (a) was quite clearly to acquisition by 
the present holder; but in view of hia finding on 
the other question, he set aside the order of the 
trial Court and allowed the application for pre¬ 
emption in respect of the shares of the petitioners 
as well. 

[9] Thereupon, the present Rule was obtained 
by the petitioners. The only ground urged before 
us was that in holding that the petitioners were 
not co-sharers in the tenancy” and their pur¬ 
ohase was not protected from pre-emption, the 
lower appellate Court was in error. In support 
of this contention, reliance was placed on an 
unreported decision of Mitter A. C. J. in civil 
Rule NO. 611 of 1946.^ 

[ 10 ] ^ In the unreported case above referred to. 
one heir of an unrecognised transferee of a share 
in an occupancy holding had sold bis interest to 
a stranger and thereupon another heir bad ap. 
plied for pre-emption. The question which the 
learned Acting Chief Justice had to consider 
was the same as had arisen before Edgley J. in 
44 0. w. N. SOO,^ viz., whether the applicant for 
pre-emption,^ being an unrecognised transferee 
of a share in the tenancy or, what is the same 
thing, an heir of such a transferee, was a "co- 
sharer tenant.” The precise question arising in 
the present case, viz., whether an unrecognised 
transferee of a share is a “co-sharer in the ten¬ 
ancy and as such protected from pre-emption 
m case he purchases a further share, did not 
directly arise for decision in either case. But the 
learned Acting Chief Justice held that “co-sharer 
tenant” meant the same thing as “co-sharer in 
the tenancy” in cl. i (a) of s. 26 P and seems to 
have relied on that meaning of the term as one 
of the reasons for holding that an unrecognised 
transferee of a share was entitled to apply for 
pre-emption, Edgley J. had taken the view that 
the^applicant for pre-emption must be a “ten- 
ant” as defined in s. 3 ( 17 ), Ben. Ten. Act and 
that since a person who bad purchased a share 
of a non.transferable occupancy holding before 
1928 but had not been recognised by the land¬ 
lord, could not be a "tenant,” he had no right 
to apply for pre emption under S. 26P (l). From 
this view, the learned Acting Chief Justice die- 
aented and he gave two reasons for bis opinion. 

He held that since an unrecognised transferee 
of a share of an occupancy bolding was not the 
owner of the fee simple but factually held the 
land under another person and was liable to 
pay rent, be would be a ’tenant’ within the 
definition contained in s. 3 (17). In the second 
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place he heH that even if such a person did not, 
strictly speaking, come under the definition, he 
would be a 'co sharer tenant’ within the mean¬ 
ing of s. 26F (l), because all that the section 
contemplated was a co-sharer in the occupancy 
holdiog, which would appear from the use of 
the expression ‘co-sharer in the tenancy in 
clause (a). 

[ 11 3 With the greatest respect, while we agree 
with the learned Acting Chief Justice in his con¬ 
clusion, wo doubt if the first reason given by 
him is correct. Under the definition contained 
in S. 3 (17), a ‘tenant’ must hold land under 
another person and be liable to pay rent to that 
person. In other words, ho must hold land 
under the person to whom ho is liable to pay 
rent So long as a purchaser of a share in a 
non-transferable occupancy holding is not recog¬ 
nised by the landlord, there can he no relation¬ 
ship of landlord and tenant between the parties 
and it is difficult to see how' the purchaser can 
be said to hold the land under the landlord, 
although he may not be the owner of the fee 
simple. In any event, assuming he did hold the 
land under the landlord, he would not be liable 
to pay anything to the landlord, at least not 
rent. So long as the recorded tenants did not 
abandon the bolding, the landlord would bo 
entitled to recover the full rent from them and 
while not recognising the transferee, be would 
not, at the same time, be entitled to take notice 
of his presence on a portion of the land and 
recover damages from him for use and occupa¬ 
tion. Bub even assuming he would be entitled to 
recover something, it would not bo rent due on 
account of holding the land under him as a ten- 
ant, but damages for occupation as a trespasser, 
We are accordingly of opinion tbat.an un-recog- 
nised transferee of a share of a non-transferable 
occupancy holding could not be said to be a 
’tenant’ within the meaning of the definition 
and it was rightly so held in 44 C. W. N. 500.^ 

[ 12 ] We agree, however, with the learned 
Acting Chief Justice that the two expressions 
‘co-sharer in the tenancy ’ and ‘ co-sharer ten¬ 
ant* as used in S. 26F (l), bear the same meaning. 
The same view has been taken by the lower 
appellate Court in the present case. We are fur- 
ther of opinion that the two expressions cover a 
person who purchased a share of a non-trans- 
ferable occupancy bolding before 1928 bub was 
not recognised by the landlord and that in bold¬ 
ing to tbo contrary, the lower appellate Court 
was in error. 


“ any of the remaining cosharer tenants, inclading 
the transferee, if one of them, may. • « • apply to join 
in the said application . . 

[ 14 ] It will be noticed that although a share 
of an occupancy holding, even if sold to a co¬ 
sharer tenant, may in certain cases be pre-emti- 
ble, under this sub-section such cosharer pur- 
chaser is himself given the right to join in the 
application for pre-emption. The transferee is 
described as "one of the remaining cosharer 
tenants" that is to say, a co-sharer tenant. 
Turning now to cl. (a) of sub-s. (1), it will appear 
from that provision that when the transfer is to 
a " co-sharer in the tenancy ” whose existing 
interest has accrued by purchase, an application 
may be mane by one or more cosbarers of the 
holding for pre-emption of the portion of share 
transferred. Leaving aside the case of a person 
whose existing interest in a share of the holding 
was acquired by purchase but who has not been 
recognised, there can be no question that a re¬ 
cognised purchaser of a share is a cosharer in 
the tenancy *’ whose existing interest has accrued 
by purchase. Nor can there be any question 
that he is a "cosharcr tenant." If he purchases 
a further share, one or more of the remaining 
cosharers may apply for pre-emption, but under 
sub-8. (4), he too may apply to join in the appli¬ 
cation as a cosharer tenant. It will thus appear 
that the same person is referred to as a "cosharet 
in the tenancy" in sub s. I (a) and as 'one of the 
cosharer tenants’ in sub-s. (4r) and there can be 
no doubt that the two expressions are synony¬ 
mous. 

[15] We may observe in passing that the 
object of s. 26P in making a cosharer by pur¬ 
chase subject to pre-emption, in case be makes a 
further purchase, is not very clear. If the inten¬ 
tion was to Iceep the holding as far as possible 
in the hands of the original tenants and to pre¬ 
vent a cosharer by purchase from making fur¬ 
ther acquisitions, it is not clear why he is given 
the right to join in the application for pre-emp¬ 
tion, when a further share purchased by him is 
sought to be pre-empted by the other cosharers. 
On the one hand, a further share purchased by 
him is made subject to pre-emption, on the other 
hand, he is enabled to retain a slice by joining 
with the other co-sharers when they apply to 
pre-empt. He is not excluded altogether. This, 
however, is a question of the policy of the law 
with which the Court is not concerned. 

[16] As regards the principal question invol¬ 
ved in this Buie, we are of opinion that in as- 


[13] That the two expressions have been used 
in the same sense appears clear from sub-s. (4) 
of S. 26F. There it is provided that when a co- 
sharer tenan'.^ has made an application for pre¬ 
emption. 


certaining the true meaning of the expressions 
'cosharer in the tenancy* and ‘cosharer tenant 
as used in s. 26F, regard must be paid to the 
object of the section. The section, as it uow 
stands, is limited to adjusting the rights of co- 
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lahorer tenants inter se or ae against a stranger 
Ipurohaser. It has no reference to the landlord. 
In view of the scope of the section, it appears 
to ns^that by the terms 'cosharer in the tenancy’ 
and Qosharer tenant” the Legislature meant 
persons who could claim to be regarded as co. 
sharers as against the tenants. It is trite know- 
ledge that a transfer of a share of a non-trans- 
ferable occupancy holding is binding on the 
transferor tenant, although the transferee may 
not have been recognised by the landlord. It is 
also binding on the remaining cosharers, if any, 
in the sense that they cannot keep out the trans> 
feree from the share transferred, nor dispossess 
him, nor claim damages for hia entering upon 
the land, but must accept him as standing in 
the shoes of their oosbarer, clothed in his rights. 
Snob being the position of an unrecognised 
transferee, it is not reasonable to suppose that 
the Legislature, in enacting a section which 
dealt with the rights of cosharer tenants as 
between themselves or as against third parties, 
intended to exclude unrecognised transferees 
who were, for all practical purposes, cosharer 
tenants in relation to the transferor and his co. 
sharers. So to do would be to deny to such 
transferees for the purposes of s. 26P only a 
status which they had as against the holders of 
the remainder of the holding under the rest of 
the Bengal Tenancy Act and the general law. 

In our opinion, the correct view of s. 26 F is that ' 
by the terms 'cosharer in the tenancy' and ‘co- 
sharer tenant’ the Legislature intended to denote 

cosharers as 

therefore, the terms include an unrecognieed 

transferee of a share of a non-transferable hold¬ 
ing who mads his purchase before the amend, 
ing Act of 1938. amena. 

™ J*”® petitionera were not the pereong who 

made the unrecognised purchase of 1900 ; but, in 

appellate Court is clearly 
right in holding that what is relevant under the 

i “*■ ‘®* ®* «•>'>'- ‘h' 

‘^® ®'®^®°‘ 'fag acquired, 

pe petitioners acquired their interest by inheri 

‘® o‘»erwi;e1h:n' 

It purchase. Ihey have still to be ‘coeharers in ■ 
fte tenancy.’ but, in that regard, theiretatM 

purchase 10 protected from I * 

B. flaw fil U\ .a t • 1 /V pre-emption under b 

" rffi r X. ’ “ Court rightly held 6 

the result, the Buie is made absolute 
^Oonrt are set aside and the order of the trial . 
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Court is restored, though we do not endorse all 
the reasons given in its judgment. As the order 
of the lower appellate Court hud the support of a 
decision of this Court, wo direct that each party 
will bear its own costs throughout. 

Ellis J—I agree. 

Rule made absolute. 


' A. I, R. ( 35 ) 1948 Calcutta 31 [C. N. 13.] 
Chakiiavartti AND Ellis JJ. 

Goppi Ballav Mondal—Petitioner v. Asiuini 
Kumar Mondaland others~Opposite Party. 

Civil Rule No. Ull of 19d5. Decided on 2.5.1947 
from order of AddL Dist* Judge, Alfpore, D/ 22 5 1945, 

iqIm Debtors Act (7 [vii] of 

1936), S. 42—Reference under—Board if bound by 
Appellate Officer's opinion—Government circular 
to a contrary effect if overrides such opinion—Power 
of District Judge under S. 40-A. 

Section 42 requires, though not hy express terms 
but by necessary intendment, that the Board nnist act in 
Mcordance with the opinion received from the Appellate 
Officer on a reference made to it under S. 42 It is 
incorrect to say that the Board would bo bound to act 
in accordance with tbe view of the Appellate Officer 
only in cases in which that Officer gave a directinn to 
the Board, but not when be merely gavo his advice or 
opinion. Such a construction of the section would lead 
to the manifestly absurd position that in making the 
reference Board would be entitled to say to the 
A|-pel!a*e Officer whether he was to give advice or opini¬ 
on nr a direction. fP«,ra 41 

■ iostruotions have been obtained from 

the Special Appellate Officer under S. 42, a Government 
circular interpreting the same question in a contrary 
sense cannot override such intructions by which the 
Board would bo bound. But the question whether a 
Board IS or 18 not bound to accept the opinion of the 
opecial Appellate Officer is of importance only so lone 
as the case is before th.* Board or. it may be, before 
the Appellate Officer. When the case reacbes the District 
Judge or the High Court, the question ceases to be of 
importance, because the order of the Board cannot be up¬ 
held amiply for the reason that it is in accordance with 
the opinion of the Special Appellate Officer, nor can it 
be reversed on the ground that it is not. The proper 
enquiry at this stage is whether the decision of the 
Board IS in accordance with the Act aud not whether 
It IS in accordance with the opinion of the Special Appe¬ 
llate^ Officer. Even if it be in accordiince with such 
opinion It must be set aside if it is contrary to the 
Provisions of the Act. [Paras 5 and 6] 

Bengal Agricultural Debtor’s Act (7 [viij of 
1936), S. 37-A—Joint decree for rent—Right of one 
judgment-debtor to apply under S. 37-A. 

Where a joint decree for arrears of rent is passed 
against several judgment-debtors and their holding is 
sold in execution before 2*5-1940, on which the Bengal 
Agricultural Debtors Amendment Act came into force, 
one of them can apply under S. 37A in view of the pro¬ 
visions of £ub-sectioo (1) (b) (iii) of that section. 

[Para 9j 

Quare :—Whether an application by some only of 
several joint judgment'debtors is maintainable under 
S. 37-A. 

Atul Chandra Gupta and Kalipada Sinha—iot 
Petitioner. 

Sarat Chandra Janah and Benode Beharl BaXdar 
~>for Opposite Party. 
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Chakravartti J _This Rule raises two ques¬ 

tions under the Bengal Agricultural Debtors 
Act, both of which are of some importance. They 
arise out of the following facts. 

[2] On 20-9.1938, the petitioner and his co- 
sharers obtained a rent decree against the oppo¬ 
site parties and, in execution of that decree, 
the holding was sold on 14.2-1939, when it was 
purchased by the petitioner. He took delivery 
of possession in due course and claims to have 
settled the land w^ith a third party. On 14-1- 
1043, only some of the opposite parties made an 
application under S. 37-A, Bengal Agricultural 
Debtors Act before the Special Debt Settlement 
Board at Allipore and of them, again, some 
dropped off subsequently. The petitioner resisted 
the application and one of the grounds upon 
which he did so was that no application under 
s. 37-A was maintainable at the instance of some 
only of several joint debtors. The Board, being 
in doubt as to whether the application could be 
entertained, made a reference to the Special Appe¬ 
llate Officer under s. 42, of the Act. By an order, 
dated 5-7-1943, the Special Appellate Officer an- 
sw'ered the question in the negative and directed 
that his opinion might be communicated to the 
Board. When, however, the application came 
up before the Board on 30-9 1943, the opinion 
of the Special Appellate Officer bad not yet 
reached it, but meanwhile, the Government had 
issued a circular, being Memo. No. 1159 (25) T.R. 
1, dated 11-8-1943, in which it was stated that 
an application under s. 37-A might be made by 
any or all of the joint judgment-debtofs. The 
applicants under s. 37-A drew the attention of 
the Board to this circular and thereupon the 
Board recorded an order to the effect that the 
opinion of the Special Appellate Officer was no 
loDger required. On the next date of hearing, 
4-11-1943, the petitioner produced a copy of the 
order of the Special Appellate Officer but the 
Board held that in view of the Government cir¬ 
cular, it was not necessary to refer to it and 
proceeded to make an award. The applicants 
under S. 37-A however, moved the Special 
Appellate Officer for a review of his order, but 
their application was dismissed on 11-12-1943. 
The petitioner, on his part, appealed against the 
award to the ordinary Appelate Officer and then 
moved the District Judge under s. 40-A of the 
Act, but was unable to obtain any relief. The 
Ordinary Appellate Officer held that the Govern¬ 
ment circular would prevail over the opinion 
of the Special Appellate Officer and the award, 
being in acordance with the circular, was valid. 
The Additional District Judge, while expressing 
the same view, added that the Government cir¬ 
cular correctly interpreted s. 37-A. Thereupon 
the present Rule was obtained. 


A. I. R. 

[ 3 ] In Buport of the Rule, Mr. Gupta conten¬ 
ded that as regards both the questions, the view 
taken by the learned Additional District Judge 
was erroneous. He ought to have held that the 
Board was bound by the opinion of the Special 
Appellate Officer and, in any event, should have 
held that an application by only some of several 
joint judgment-debtors was not maintainable 
under S. 37-A. 

[ 4 ] As regards the first question, the view 

contended for by Mr. Gupta is, in our opinion, 

correct. Section 42 of the Act provides that 
“a Board may, if it thinks necessary, make a reference 
to the Appellate Officer, stating the question upon which 
his opinion, advice or direction is required and the 
Appellate Officer shall give his opinion, advice or direc¬ 
tion as the case may be thereon as soon as possible." 

It is true that the section does not expressly say, 
as does O. 46, R. 3. Civil P. C. or 3. 433, Criminal 
P. G., that the opinion of the authority to whom 
the reference is made shall be binding on the refer- 
ring tribunal, but such intention, we consider, 
must be held to be implied. There could be no 
meaning in providing a means of resolving the 
Board's doubt and yet leaving the Board free to 
go on doubting and to doubt the correctness 
of the very opinion received upon a reference. 
The section, which is intended to assist the 
Board can serve its purpose only if the Board 
is freed of the task of resolving its own doubt 
and if it is enjoined to act in accordance with 
whatever opinion it may receive from the 
Appellate Officer. It is further to be observed 
that the authority to whom the reference is tojbe 
made is the very person who will have to hear 
an appeal from the Board’s order the ordinary 
Appellate Officer generally, and the Special 
Appellate Officer in cases coming under the pro¬ 
viso to s. 40 ( 1 ). The question referred may well 
be one coming under the proviso and it could 
not possibly have been intended that the Board 
would be entitled to disregard the Special or the 
Ordinary Appellate Officer’s opinion when that 
very officer might have to hear an appeal from 
the decision of the Board. Mr. Janab, who 
appeared on behalf of the opposite parties, con¬ 
tended that s. 42 mentioned three things, opinion, 
advice and direction and a Board would be 
bound to act in accordance with the view of the 
Special Appellate Officer only in cases in which 
that Officer gave a direction to the Board, but 
not when he merely gave his advice or opinion. 
We do not think that this contention can be 
accepted. It would lead to the manifestly absurd 
position that in making the reference the Board 
would be entitled to say to the Appellate Officer 
whether he was to give advice, or opinion or a 
direction. In our opinion, 8. 42 requires, thoughj 
not by express terms but by necessary intend-, 
ment, that the Board must act in accordanoe' 
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with the opinion received from the Specinl Dili, 
cer on a reference. 

[6] As regards the Goverument circular, it is 
hardly necessary to point out that it Ims no force 
of law, and in a case where instructions luivo 
been obtained from the Specinl Appellate Oniccr 
under the provisions of the Act, a Govorument 
Circular, interpreting the same question in a 
jContrary sense, cannot override such instructions. 
The propriety of issuing executive instructions as 
to the meaning of an Act is itself doubtful; but 
■whether it be proi>Gr or improper for n Board or 
an Appellate Ollicer to pay regard to such ins¬ 
tructions, there can be no question that a District 
Judge, who is a Court, can legally take no notice 
ot such a circular, not to speak of accei)ting it 
as laying down the law. In the piresent case, in 
so far as the learned District Judge held thoopi- 
nion of the Special Appellate Officer to bo incor¬ 
rect on the ground that it was not in conformity 
with the Government circular, be was plainly in 
error and -was allowing himself, in the exercise 
of his judicial functions, to be guided by theopi- 
nion expressed by Government in its executive 
capacity. 

[6] But having said so much, w’o must at the 
same time say that on the facts of the present 
case the question is of no importance. The ques¬ 
tion whether a Board is or is not bound to accept 
the opinion of the Special Appellate Officer is of 
^portance only so long as the case is before the 
Board it may be, before the Appellate 
Utiicer. when the case reaches the District 
Judge or, this Court, the question ceases to be of 
importance, because the order of the Board can¬ 
not be up held simply for the reason that it is in 
accordance with the opinion of the Special 
Appellate Officer, nor can it be reversed on the 
ground that it is not. The proper enquiry at this 
stage is whether the decision of the Board is in 
accordance with the Act and not whether it is 
in accordance with the opinion of the Special 
Appellate Officer. Even if it be in accordance with 
such opinion, it must be set aside if it is contrary 
to the provisions of the Act. We are accordingly 
of opinion that although the petitioner is right in 
contending that the Board was wrong in dis- 
regarding the opinion of the Special Appellate 

Utticer, he gams nothing by establishing that 
error. ** 

[7] As regards the second question, it is un- 
doubtedly one of some difficulty, but on the 
special facts of the case it is not necessary to 
give general answer. But since the matter was 
argued, we might express some opinion. Mr. 
•Gupta conceded that there was nothing in the 
express language of S. 37A which-required that 
’JD a case of a joint debt or the property sold 
'"eing the joint property of several debtors, an 
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npplu-ation coukt only bo inado by all of thorn 
acting togoduT. Ilu roliod only on a certain 
anomiily, winch according to him, would rcsidt 
if some only of several joint dobtora werti 
aUowed to mako an application. As a matter 
o languago. tho words “when any immov- 
ab!o property of any person has been sold 
....such person’’ with which S. 37 .A begins 
certainly cover one of several joint jiidgdment. 
debtors whoso property has been sold in execu- 
tioii. When tho application succeeds aud an 
award is made, tho action to be taken by tho 
tbo civil Court is provido<] for in snb.s. (s) 
which begins with tho words, “tho debtoi- may 

present a copy of tho award.to tho civil 

.at whoso order tho property wus 

sold. Tho word “debtor’’ means, as cl, (b) of 
sub.s. ( 7 ) explains, the applicant in whoso 
favour an award has been mndo: but sub-s. (H) 
proceeds to say that the Court shall direct that 
tbo sale bo set aside and tho debtor to restored 
to possession of the property. ll such an order 
is made, the position which results is that since 
the section says nothing about this, title appar. 
ently reverts to all the original owners,although 
the application might have been made by only 
some of them; but possession is restored only to 
the applicant or applicants. iSo far there is no 
anomaly. Both ibe applicants and the non- 
applicants benefit. Tbo applicants who are and 
remain only owners of a portion of the property, 
are restored to the possession of the whole, 
while the non-applicants have the sale set aside 
without having to pay any part of the debt. 
We SCO nothing in the section which makes it 
impossible to say that this is exactly what is 
intended, for the obvious object of putting the 
applicants, who take the burden of the whole 
debt, in possession of the property is to enable 
them to pay off the debt out of its usufruct as 
intended by s. 37-A (j) (a). The non-applicanta 
cannot complain of any prejudice, for nothing 
IS taken away from them and the property of 
which possession is restored to the api)licant 3 
really comes at the relevant time, from decree, 
holder auction-purebaser. The only apparent 
anomaly is created by sub-s. ( 9 ) of the section 
which restrains only the applicants from alienat¬ 
ing the property till the debt is paid off. It 
might be said that since the non.applicants have 
by that time become co-sharers and since they 
are in no way restrained, they might transfer 
their shares to third parties and thereby defeat 
the provisions of the section altogether. 

[8] So far as we can see no anomaly is creat- 
ed even by sub-s. (9) and there is nothing even 
there to suggest that an application may not be 
made by one or some of the debtors. The non. 
applicants, if title bad reverted to them, may 
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alienate their shares, but neither they, nor their 
transferees can obtain possession so long as the 
debt is not paid o£f. For that period, the pro¬ 
perty must remain in the possession of the 
applicants under the very terms of the section. 
When the debt is paid off, a question may well 
arise, as to whether the applicants will be 
entitled any longer to retain their exclusive 
possession. It will then have to be decided 
whether the section really revives the title of 
even the non-applicants and in effect makes a 
gift to them of their shares, although a gift of a 
deferred character, or whether title really vests 
in the applicants alone, although it is not 
expressly so said. 

[9] This larger question need not be finally 
answered by us in the present case. Here the 
decree w'as a decree for arrears of rent and the 
sale took place on i'i-2-i939, The Bengal Agri¬ 
cultural Debtors (Amendment) Act, 1940, came 
into force on 2-5-1940. By aub-s. (i) (b) (iii) of 
S. 37-A it is provided that one of the conditions 
which an application under this section must 
satisfy is that the sale w^as held “before the 
commencement of the Bengal Agricultural 
Debtors (Amendment) Act, 1940, in the case of a 
debt for arrears of rent in respect of which such 
person was liable jointly with any other per¬ 
sons.” Such person obviously means the appli- 
cant. The clear implication is that in a case 
where the decree W'as a joint decree for rent 
and the sale took place before 2 5-1940, one of 
several joint judgment-debtors may make the 
apidication contemplated by the section. Mr. 
Gupta contended that this sub-clause only 
removed a bar, because apart from the section, 
one of several joint judgment-debtors under a 
rent decree could not at that time make an 
application under the Act. This does not seem 
to be correct. It was the Amendment Act of 
1940 which added sub-s. (3) to S. 9. Under the 
latter provision, a debtor, liable with other per¬ 
sons for a debt for arrears of rent, may make 
an application under S. 8 provided be takes up 
the burden of the entire debt. In our opinion, 
having regard to the provisions contained in 
S. 37-A (i) (b) (iii), in a case where a decree was 
a joint decree for arrears of rent and the sale 
took place before 2-5-1940, as in the present 
case, one of the joint judgment-debtors whose 
property was sold in execution may make an 
application. The view taken by the learned 
District Judge on the second question was, 
therefore correct. 

[ 10 ] For the reasons given above, the rule is 
discharged. We make no order as to costs. 

Ellis J—I agree. 

K.S. Buie discharged. 


A. I. R. (35) 1948 Calcatta 34 [C. N, U.] 

Gopendranath Das J. 

Bibhuti Bhusan Das — Plaintiff—Appels 

lant V. Bejoy Chandra Saha and others — 

Defendants — Bespondents. 

Appeals Nos. 516 to 520 of 1943, Decided on 5-6-1947». 
from appellate decrees of Sub-Judge, Birbbum, D/- 
11-9-1942. 

Bengal Agricultural Debtors Act (7 [VII] o^ 
1936), S. 26 (aj—“Arrears of rent”—Meaning of. 

The words “arrears of rent” in S. 26 (a) in their' 
plain and natural meaning would include arrears of. 
rent covered by a decree. Section 2, clauses (2) and (8V 
would also show that a decretal debt is included within 
the expression “amount of arrears of rent payable- 
under such award.” [Para 21 

Section 26 (a), therefore, permits the inclusion in a 
suit for recovery of arrears of rent of the land referred 
to in S. 25 (1) (a) of a claim for arrears of rent in res¬ 
pect of which decrees have been obtained and which. 
have been subsequently included in an award. [Para 2} 
Cases referred :— 

1. (’43) 47 C. W. N. 680, Sashi Kanta Acbarya v.. 
Aptabuddin Bepari. 

2. (’21) 25 C. W. N. 863 : 8 A. I. R. 1921 Cal. 74 : 5T 
I. G. 874, Ananda Mohan v. Fromotba Nath. 

Hariprosanna Mukherjee and Ajit Kumar Dutta> 

— for Appellant- 

Bahiyidra Nath Clioudhury for Bireswar Chat¬ 
ter jee for Deputy Registrar — for Respondents. 

Judgment. — These appeals are on behalf o£ 
the plaintiff in suits for recovery of arrears of rent. 
The claim in these suits includes a sum payable- 
under an award and certain arrears of rent which, 
accrued since the award, viz., arrears due from. 
Pous kist 1346 B. S. to Aswin kist 1348 B. S. The 
award included a claim due under a decree in 
respect of arrears of rent for the period 1842 to 1345 
B. S. and a claim for arrears of rent for Ashai- 
and Aswin kists 1346. The suits have been 
decreed in part by the Courts beloW} the lower 
appellate Court bolding that the plaintiff is 
entitled to a decree for the arrears of rent for 
Ashar and Aswin kists 1346, covered by the 
award and rent from Poush kist. 1346 to Aswin 
kist 1348; it has disallowed the claim for arrears- 
of rent for 1842 to 1345 B. S. which were covered 
by tbe decree and later included in the award.. 
The question raised in these appeals is whether 
this claim can be recovered by a civil suit. 

[2] Both tbe Courts below have held that 
S. 26 (a), Bengal Agricultural Debtors Act, bars 
a recovery of this sum by means of a suit.. 
Section 26 (a) of the Act provides that notwith¬ 
standing anything contained in the Act or any 
other Act the landlord may include in a suit for 
the recovery of arrears of rent due for any 
land mentioned in the list referred to in S. 26 (l) 
(a) the amount of arrears of rent payable under 
such award. The question is whether a deoretaL 
debt is included within the expression “amount 
of arrears of rent” payable under such award. 
The expression “amount payable under aifc 
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award" is defined in s. 2 ( 2 ) of tbo Act. That 
definition, however, does not indicate that a 
decretal debt is excluded from the scope of that 
definition. On the other hand, els. ( 2 ) and (8) of 
S. 2 of the Act would show that a decretal debt 
is included within the expression “amount of 
arrears of rent payable under such award." 
This expression was construed by Biswas J. in 
47 0. W. N. 680,^ At p. 681, it was pointed out 
that the expression must be construed in its 
plain and natural meaning. In my opinion, the 
words 'arrears of rent’ in their plain and natural 
meaning include “arrears of rent which are 
either covered by a decree or which are not so 
covered." If the plain and natural meaning has 
to be given to the words, I do not see why the 
arrears of rent would cease to be so though 
suits had been brought for them and decrees 
passed for recovery thereof : see the case in 25 
0. w. N. 868^ at p. 864. I think, therefore, that 
S. 26 (a), Bengal Agricultural Debtors Act, per¬ 
mits the inclusion in a suit for recovery of 
arrears of rent of the land referred to therein 
of a claim for arrears of rent in respect of 
which decrees had been obtained and which had 
been subsequently included in an award. 

[S] It is next objected that this view would 
mean that a further suit would lie in respect of 
claims already decreed. In my opinion, this 
contention is not of any substance. The arrears 
of rent in respect of which decrees had been 
obtained became merged in the award and the 
present suit is one which seeks to recover among 
other items an amount payable as arrears of 
rent under an award. Moreover, the opening 
words of the section meet the difficulty sought 
to be suggested. It was argued by Mr. Chou- 
dbury appearing for the respondents that, in 
any event, the costs and interest which are 
included in the decree and later on in the award, 
cannot be decreed in these proceedings. A peru. 
sal of the award, however, does not show that 
the award includes the costs and interest which 
were included in the decree. This contention, 
therefore, must be overruled. 

[4] In two of the appeals, Nos. 517 and 518 
objections were raised that these appeals are 
incompetent under s. 163, Bengal Tenancy Act. 
It appears, however, that a question as to the 
amount of rent payable was decided in these 
oases and, in any event, even if the objection 
was substantial, 1 would have interfered with 
the decrees under s. lifl, Civil P. C. 

[6] The result, therefore, is that these appeals 
are allowed, the judgments and decrees passed 
by the Courts below are varied and the suits 
are decreed in full with costs in all the Courts. 

O.J. Appeals allowed. 


A. I. R. (35) 1948 Calcutta 39 [C. N. 15.] 

Harries 0. J. 

Umapada. Pramanik and another — Peti‘ 
tio7iers v. Khitish Chandra Pramanik and 
others — Opposite Party. 

Civil Rulo No. 1676 of 194G, Decided on 19-5-1947, 
from order of Sub-Judge, Rlurshidubad at lierbampore, 
D/- 7-6-1946. 

Provincial Small Cause Courts Act (1887), 
Sch. 2, Art. 41 — Applicability ■— Suit by one co- 
sharer against another for money paid at latter’s 
request. 

Where each of the oo-sbarers of certain land are 
liable for his share of the money due to a contractor 
for carrying out certain repairs, a suit by one co*sbarer 
against another for recovery of money paid on behalf 
and at the request of the latter is not a suit for contri¬ 
bution witbin Art. 41 but is a suit based on contract 
pure and simple and hence such a suit is cognisable by 
a Small Cause Court. [Para 4] 

iiislitndra Nath Sarkar and C. F. All — for Peti¬ 
tioners. 

Chandra Sekhar Sen and Dwijendra Nath 
Miikherjec — for Opposite Patty. 

Order. —This is a petition for revision of a 
decree of a Small Cause Court for Es. 469 odd 
passed in favour of the ijlaintiff. 

[-2] It appears that the plaintiff and the 
defendants and certain others were co-sharers 
of land which was protected by a bundh. The 
bundh was breached and it became necessary to 
repair the damage. The work of repair was 
done under the supervision of the office staff of 
the Maharaja of Cossimbazar. That was a 
matter of convenience as the Maharaja had a 
staff' that could be used to supervise it. The 
contractor’s account came up to Rs. 2000 which 
the co-sharers bad to discharge in proportion to 
their shares. It appears that the defendants 
paid a certain amount but were unable to pay 
the full amount due from them and at their 
request the plaintiff' paid on their behalf and 
this suit was brought to recover that payment. 

[3] The only point argued before me is that 
this is a suit for contribution and therefore 
falls within Art. 41, Provincial Small^Cause 
Courts Act and is therefore a suit outside the 
jurisdiction of a Small Cause Court. 

[4] Had the work been done by the plaintiff 
and this was suit to recover from the defendants 
their contribution, it would in my view be clearly 
a case within Art. 41. However, there it appears 
that each co-sharer was liable for his share to 
the contractor. The defendants’ liability in this 
case arose not by reason of the fact that they 
were co-sharers, but by reason of a contract 
made between them and the plaintiff under 
which the plaintiff paid money on the defen¬ 
dants’ behalf. This is not a suit for contribution 
in any sense of the word, but is a suit to re¬ 
cover money paid at the request of another It 
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is a suit basetl on contract pure and simple and 
ithat being so, it is not covered by Art. 41, Pro. 


viucial Small Cause Courts Act. 

[5] In my judgment the Court had jurisdic- 
tion to hear this suit and that being so. it could 
pass the decree. 

[ 6 ] Ko other point has been taken and 
accordingly this petition fails end is dismissed. 
The rule is discharged witli costs. 

K.S. Buie discharged. 

A. I. R. (35) 1948 Calcutta 36 [C. N. 16.] 
Blakk and Chakravartti JJ. 

Sanat Kumar Mukerjee avd others — Appel¬ 
lants V. Tarapada Dnlia and another — Bes- 
2 )ondenfs. 

Appeal No. 22G2 of 1946, Decided on 22-11-1916. 

Civil P. C, (19081, O. 22, R. 6 — Death of party 
during conclusion of hearing and pronouncement 
of judgment—Effect of R. 6 is to regard judgment 
as delivered on date of conclusion of hearing—For 
purposes of appeal death is thus after decree and 
before filing of appeal—Application for substitution 
by legal representatives appealing from decree is 
necessary — Mere affidavit by appellants is not 
sufficient. 

The ofie3t of R. 6, 0. 22, Civil P. C., is simply to 
transfer death in point of time fiom its actual date for¬ 
ward to some date after the delivery of the judgment ; 
or to put it in another way, by a fiction, the judgment 
which was nctnally delivered some time after the con- 
clusiou of the heaving, is deemed to have been delivered 
on the date on which the bearing was concluded. The 
result, therefore, is that such cases are placed on the 
.same footing as those in which a party dies after the 
decree of the lower Court and before an appeal is filed 
to the Court of appeal. The practice in tbcCalcutta High 
Court in the latter case is always to file an application 
for substitution and the same rule must be followed in 
a ca-c where an appellant dies after the conclusion of 
tho hearing in the lower Appellate Court hut before the 
judgment is pronounced. Mere affidavit by legal repre¬ 
sentatives filing second appeal stating the fact of the 
party’s death is not sufficient : 20 A. I. II. 1933 Lab. 
710 and 20 A. 1. R. 1933 All. Ill, Dissented. 

[Paras 4 and 6] 

Annotation (’44-Com,) Civil P. C., 0. 22 R. 3, N. 7 ; 
E. 6 N. 1, Pt. 2, 

Cases referred : — 

1. (’33) 144 I. C. G18 : 20 A. I. R. 1933 Lab. 710, Hita 
Mai V. Sundar Singh. 

2. ('33) 144 I. C. 340 : 20 A. I. R. 1933 All. Ill, 
Chanderdeo Chaubo v. Mcgh Narain. 

Khiiindra Kumar Miiter — for Appellants. 

Chakrayartti J_Two decisions, one of the 

Lahore High Court and another of the Allaha¬ 
bad High Court, have encouraged the appellants 
to raise a question of procedure which, in our 
view, is devoid of substance. 

[2] The relevant facts are the following : One 
Kumar Sarat Kumar Roy was one of the appel- 
lants in the Court of appeal below. He died 
between the conclusion of the hearing and the 
delivery of the judgment. Apparently, the fact 
of the death was not brought to the notice of the 
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Court w'ith the result that the decree came to be 
drawn up in the name of Sarat Kumar Roy 
who was dead at the time. Thereafter, the pre-' 
sent second appeal was preferred to this Court 
by the legal representatives of the said Kumar 
Sarat Kumar Roy along with certain other per- 
sons. In the memorandum of appeal, the legal 
representatives of Kumar Sarat Kumar Boy 
named themselves, and along with the memo¬ 
randum of appeal they 6Ied an affidavit, stating 
the fact of Kumar Sarat Kumar Roy’s death 
and its date. The Registrar called for an appli- 
cation for substitution, and no application having 
been filed, the matter was sent up to the Bench 
for orders. 

[3] It is contended on behalf of the appellants 
that on the facts of the present case, no applica¬ 
tion for substitution is necessary, and the affi¬ 
davit filed by them ought to suffice. In support 
of this contention, reliance is placed upon the 
case in 144 l, C. 018^ (a decision of the Lahore 
High Court) and the case in 144 l. C. 340^ (a 
decision of the Allahabad High Court). The first 
of these decisions undoubtedly supports the con¬ 
tention of the appellants, but its value as an 
authority is practically nil as the learned Judges, 
beyond recording their opinion that they thought 
that no application was necessary, did not give 
any reasons for their opinion. In the Allahabad 
High Court case, however, certain reasons are 
given, but with reference to that case, it is to be 
noticed that, there, what the legal representa¬ 
tives filed was not merely the memorandum of 
appeal, but also an application for leave to pro¬ 
ceed with the appeal as the legal representatives 
of the deceased party. There was, therefore, in 
substance, an application for substitution. In 
the course of his judgment, Nimatulla J, ob¬ 
served that 

"do application for substitution of names is necessary, 
where a party dies between the date of the decree and 
the filing of the appeal." 

This may be correct so far as the practice ob¬ 
taining at the Allahabad High Court is con¬ 
cerned, but is not correct so far as this Court is 
concerned, as the learned Advocate for the 
appellants conceded. 

[4] It appears to us that apart from authority, 
the position that an application is necessary is 
inescapable. What R. 6,0.22, Civil P. C., provides 
is no more than this; that where a party dies 
between the conclusion of the hearing^ and the 
pronouncement of the judgment, the judgment 
shall have the same force and effect as if it had 
been pronounced before the death took place. 
The whole effect of that provision, therefore, is 
simply to transfer tho death in point of time 
from its actual date forward to some date after 
the delivery of the judgment; or to put it in.1 
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another way, by a botion, thg judgineiit wbicli 
was actually delivered some time after the con. 
elusion of the hearing, is deemed to have been 
delivered on the date on which the bearing wns 
oonoluded. The result, therefore, is that such 
oases are placed on the same footing as those in 
whioh a party dies after the decree of the lower 
Court and before an appeal is filed to the Court 
of appeal. 

[6] It is quite true that Rr. 3 and 4 of o. 22 , 
which require a substitution to be made in the 
case of the death of a party contemplate pending 
proceedings, but an appeal, when preferred, is 
only a continuation of the suit, and the latter 
must be' regarded in law as pending or con¬ 
tinuing when an appeal is preferred from the 
decree passed therein. To judge the matter by 
another test, the appellants seek relief against a 
decree which privia facie did not concern them 
as the name appearing therein is that of some- 
body else. If they want to connect themselves 
with that decree and to be allowed to challenge 
it in an appeal, it is difficult to see how they 
can do so without obtaining the necessary leave 
from the Appellate Court and placing them¬ 
selves in the shoes of their predecessor-in.interest. 
As I have said already, in cases where the death 
takes place between the date of the decree of 
the lower Appellate Court and the dling of the 
appeal to this Court, the practice has always 
been to file an application for substitution. The 
position in the present case being exactly similar 
by the operation of the fiction introduced by 
R. 6, o. 22 , Civil P. C., we do not see any reason 
why the same practice should not be followed 
in this case as well. 

[c] In our opinion, the Registrar was right in 
holding that an application was necessary and 
the legal representatives of Kumar Sarat Kumar 
Roy, if they desire to proceed with the appeal, 
must file one. The learned Advocate for the 
appellants prays for time till 25tb November 
'1946, for making the necessary application. The 
time prayed for is granted. The application 
need not be a sworn one inasmuch as an affidavit 
has already been filed. 

Blank J. — 1 agree. 

D.R. Order accordinyly. 

A. I. R. (35) 1948 Calcutta 37 [G. N. 17.] 

Lodge J. 

Gopal Laskar — Petitioner—Appellant v. 
Harihar Mukherjee and others — Opposite 
Party — Bespondents. 

Appeal No. 328 of 1943, Decided on 9-5-1946, from 
appellate order of Sab-Jndge, Ist Addl. Court, 24-Parga- 
nas at Alipore, D)- 12'8-1943. 

!■ (a) Civil P. C. (1908), S. 151—Appeal — Restitu- 

- .. tion — Judgment-debtor recovering property after 
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getting auction sale set aside — Application for 
mesne prolits for ptriod of possession of decree- 
holder auction purcliaser — Court Imlding applica¬ 
tion not falling under S. 144 and treating same 
as under S. 151—Order thereon is appealable—Civil 
P. C. (1908), S. 144. 

When, in a case to wliieh S. 144, (lo.>? not a()ply llio 
Court, acting under S. 151 exorcisos tbo same jurisdic¬ 
tion which S. 144 givf.s it, the order of losliluliun so 
inado is appiatabie. 

Thus, where the sale is set aside and tlio judgment- 
debtor recovers possession of tho property and tiles ai» 
applicatitin by way of restitution for inesno profits for 
tho period for which the property was in the possession 
of the decree-holdev-auction purchaser and the Court 
holding that it is not one under S. 144, treats the 
application as one under S. 151, Die order passed tboro- 
on is appealable: 18 A. I. It. 19:31 Cal. 779, Foil.-, 14 
A. I. H. 1927 Cal 285, lid, .>n; 24 A. I. It. 19:37 Cal. 
152, Explained and held obiter. [Para 2J 

Annotation— (’44-Com.), C. P. C., S. 144, Note :>!; 

S. 151 Note 9, Pt. 3. 

(b) Limitation Act (1908), Art. 181 — Restitution 
under inherent powers of Court — Court cannot 
grant it suo motu — Limitation for application is 
governed by Art. 181—Judgment-debtor recovering 
possession on execution sale being set aside — 
Application for mesne profits — Time runs from 
date of order setting aside sale and not from date 
of recovery of possession nor from date of appellate 
order dismissing appeal against order setting aside 
sale — Civil P. C. (1908), Ss. 144 and 151. 

The Court has power under S. 151, Civil P. C., to 
grant relief by way of restitution where the matter doe.^^ 
not fall under S. 144, Civil P.C. But it cannot grant re¬ 
lief without any application being made. Application 
must necessarily be tiled within a certain time. The 
period for limitation is one provided by Art. 181, Limi¬ 
tation Act which is three years. Where the judgment- 
debtor has recovered possession of property after 
getting the auction-sale set aside and files an applica¬ 
tion for mesne profits under S. 151, for the period 
during which the property was in possession of tho 
decreo-boldei-auction purchaser, the application is 
governed by Art. 161, Limitation Act and the limitation 
commences to run from the date on which the sale was 
sot aside and not from the date on which the judgment 
debtor recovered possession nor from the dale when the 
appeal against the order setting aside the sale was dis¬ 
missed: 9 A. I. R. 1922 P. C. 269; (1871) L. R. 3 P. C. 
465, Eef.\ 15 A. I. R. 1928 Cal. 646 (S.B.), Foil.', 
19 A. I. B. 1932 Cal. 308; 26 A. I. R. 1939 Cal. 349, 
Bel on; 21 A. I. R. 1934 All. 626 (F.B.), Not foil. 

[Para 3J 

Annotation:—(’42-Com.) Limitati-m Act.—Art. 181, 
Note 7 pt. 7. 

Gases referred :— 

1. (’37) 41 C. W. N. 157 : 24 A. I. B. 1937 Cal. 152 : 
I. L. R. (1937) 1 Cal. 637 : 171 I. C. 212, Tarak Nath 
Ray V. Fancbanan Banerji. 

2. (’31) 35 C. W. N. 105 : 18 A. I. R. 1931 Cal. 779 : 
134 I. C. 1185, Sasi Kanta Acharjee v. Jalil Baksb. 

3. (’27) 31 C. W. N. 290:14 A. I. R. 1927 Cal. 
285 : 100 I. C. 735, Gnanada Sundarl v. Chandra 
Kumar De. 

4. (’22) 49 LA. 351 : 9 A.I.B. 1922 P. C. 269 : 2 Pat. 
10 : 69 I. C. 278 (P. C.), .7ai Berbam v. KedarNath. 

5. (1871) L. R. 3 P. C. 465 : 40 L. J. P. C. 1 ; 24 L 
T. Ill: 19 W. R. 449, Rodger v. Comploird’Escoolpto 
Paris. 

6 . (’34) 150 I. C. 1096 : 21 A. I. R. 1934 All. 026 : 57 
All. 26 (F.B.), Fermesbac Singh v. Sitladin Dube. 

7. (’29) 56 Cal. 61 : 15 A. I. B. 1928 Cal. 646 : 117 I. 
C. 543 (S.B.), Hari Mohan v. Parmesbwar Sbau. 
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8 . (’32) 59 Cal. 337 : 19 A. I. R. 1932 Cal 308 : 137 
I. C. 302, Sarajbhiisban Gbose v. Debendra Nath. 

9. (’39) 4Z C. W. N. 515 : 26 A. I. R. 1939 Cal 349 : 
183 I. C. 30, Bbabaranjati Has v. Nibaran Cb. Gupta. 

Hiralal Chahravarti, Bhdbesh Ch. Milra and 
Shyamadas Bhatlacharji —for Appellant. 

Sitaram Banerjx anrf Dwiptendra Mohan Qhose — 

for Respondents. 

Judgment. — This appeal arises out of .an 
order for restitution. The material facts are as 
follows. The respondents had obtained a decree 
for arrears of rent against the present appellant 
and in execution of that decree had had the pro- 
perty with which we are concerned put up to 
sale and had purchased the same in auction. 
After the sale was confirmed the respondents 
obtained delivery of possession. Thereafter the 
present appellant applied have the sale set 
aside and on 27-3 1939 the sale was set aside by 
the original Court. The decree-holders auotion- 
purchasors that is to say, the present respon- 
dents, appealed against the order setting aside 
the sale but that appeal was dismissed on 4-9. 
1939. In the month of September, 1939, the 
present appellant recovered possession of the 
property which had been sold. On 20-7-1942, the 
application out of which the present appeal 
arises was filed by the present appellant in 
which he claimed by way of restitution, mesne 
profits for the period in which the land in ques¬ 
tion was in the possession of the decree-boldera 
auction purchasers. The learned Munsif held 
that the application was not an application 
under s. 144, Civil P. C., but could be treated as 
an application under S. 151, Civil P. C. He held 
that the amount of mesne profits was Rs. 575, 
only and he allowed the application with costs. 
The respondents before me appealed against 
this decision and the appeal was heard by the 
Subordinate Judge, First Additional Court, at 
Alipore. The learned Subordinate Judge agreed 
with the learned Munsif that the application 
was not strictly speaking an application under 
S. 144, Civil P. C. but was an application under 
S. 151. The learned Subordinate Judge then held 
that the application was barred by limitation 
having been filed more than three years after 
the date on which the sale had been set aside. 
The learned Subordinate Judge in his judgment 
held that if the application was in time the 
amount of mesne profiit had been correctly 
assessed by the learned Munsif at Bs. 575. The 
appeal was accordingly allowed with costs, the 
order of the learned Munsif was set aside and 
the application was dismi^ed. Hence this 
appeal. 

[ 2 ] It has been argued in the first place on 
behalf of the present appellant that the applica¬ 
tion was an application not under s. 144 , Civil 
P. 0. but under s. 151, Civil P. C., and therefore 


no appeal lay from the order of the Munsif and 
accordingly the order of the learned Subordi¬ 
nate Judge in the Court of appeal below was 
without jurisdiction. Reliance was placed for 
this view on the decision in 41 C. W. N. 167.^ In 
that case the question before the Court con- 
cerned the amount of court-fees payable on 
a memorandum of appeal filed against an order 
passed in a proceeding for restitution under 
S. 144, Civil P. C. Mukherjea J. referred to a 
contention placed before him that the appeal 
before him might be treated as an appeal 
against an order under S. 151 and not as an 
appeal against an order under S. 144, Civil P. C. 
Mukherjea J. in dealing with the argument 
observed: “Now, an appeal is undoubtedly a 
creature of statute, and no appeal could pos- 
sibly lie from an order under s. 151, Civil P. C.,' 
taken by itself." If the matter were res iniegmJ 
I .should be inclined to bold that no appeal- lay 
from an order passed on an application under 
S. 151, Civil P. C. but in my opinion I am bound 
by the decisions of this Court. The decisions of 
this Court which are binding on me are all to 
the effect that an appeal does lie under the 
circumstances such as those with which I am 
now concerned. In 35 C. W. N. 105,^ it was held 
that when in a case to which 8. (144?), Civil P. C. 
does not apply the Court, acting under s. 161, 
exercises the same jurisdiction which S. 144 
gives it, the order of restitution so made is 
appealable. The learned Judges who tried that 
case observed that they followed earlier decisions 
of this Court and that no authority of this Court 
was shown to them in which a different view had 
been taken. They referred particularly to the case 
in 31 c. w. N. 290.® In these two cases the facts 
were exactly similar to the facts of the present 
case and these two cases are authority for the 
view that an appeal would lie. In the case in 
41 c. W. N. 157,^ Mukherjea J. held that the case 
before him was not the case of an appeal from 
an order under S. 151 and consequently his 
remarks as to the maintainability of an appeal 
from an order under S. 161 were really obiter 
dicta. In any case, Mukherjea J. did not dissent 
from the decision in the case of 35 0. W. N. 105,® 
but held that that decision could be justified on 
the second of the two reasons given by the Judges 
who gave the decision. There is therefore no 
authority of this Court for the view that the 
case in 35 0. W. N. 105^ was wrongly decide^ 
I am therefore bound by that decision and I 
must hold that the Court of appeal below was 
competent to entertain the appeal and to pass 

the order which it did pass. 

[3] It has next been contended that inasmuch 
as the application to the learned Munsif was 
not an application under s. 144 there is no period 



SUPDT. & RrMBR. 01! 

■of limitation prescribed by law which is appli¬ 
cable in the present case. My attention was 
•drawn to the language used by their Lordships 
of the Judicial Committee in 49 I. A. 362,‘ in 
which they cited with approval tbo dictum of 
Lord Cairns in (i87i) L, R. 3 P. c. 4G6^ at p. 475 
and pointed out that it was one of the first and 
highest duties of all Courts to take care that the 
•act of the Court does no injury to any of the 
•suitors. It was argued from this that indepen¬ 
dently of any application being made by tbo 
parties, the Court had jurisdiction to grant the 
Testitution prayed for in this case and could do 
so without considering any questions of limita¬ 
tion. I have no doubt whatever that the Court 
has power under S. 151, Civil P. 0. to grant the 
relief w’hich the present appellant sought in the 
Court of first instance, but I am unable to accept 
the view that the Court could grant relief without 
any application being made. From the Court 
records the Court would not be in a position to 
determine that any relief was necessary; and, in 
my opinion, it was necessary for a person who 
desired relief to make an application to the 
Court in order to obtain relief. Such being the 
case, an application must necessarily be filed and 
in the present case an application was in fact 
filed. Once it is conceded that an application is 
necessary the period of limitation for making 
that application is clearly the period of limita¬ 
tion provided by Art. 181, Limitation Act. Arti¬ 
cle 181 is the residuary Article for applications 
and provides a three years period of limitation 
starting from the time when the right to apply 
accrues. I am satisfied therefore that the learned 
Judge in the Court below was right in holding 
that there was a period of limitation vapplicable 
to the present case and that the period of limi- 
tation was that provided in Art. 181. It has been 
argued on behalf of the appellant that even if 
the three years limitation provided in Art. 181 
does apply then limitation should start to run 
cither from the date on which the appeal from 
the order setting aside the sale was dismissed or 
from the date on which the appellant actually 
recovered possession of the property which had 
been sold, The date on which the sale was set 
aside was 27 8-1939. The date on which the 
application for restitution was filed was 20 - 7 - 1942 , 
Therefore, it the period of limitation begins to 
run from the date on which the sale was set 
aside, the application was barred by limita- 
tion.An appeal against the order setting aside 
the sale was dismissed on 4-9 1939. If limi- 
tation begins to run from the date of the 
appellate order the application for restitution 
was within time. I am further informed that 
the appellant actually recovered possession of 
the property sold, in the month of September 
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1980 and if so and if limitation commoncos to 
run from the date of recovery of possession then 
the application was within time. In support of 
the viow that the period of limitation does not 
run from the date on which the sale was set 
aside reliance was placed on the case in ir,o i.c. 
109G.® This was a decision of the Full Bench of 
the Allahabad High Court. The learned Judges 
were divided as to the date on which limitation 
in tbo case of an application under s. 114 would 
begin to run but they all agreed that where the 
decree of the first Court was set aside in appeal 
and that a second appeal was preferred against 
the appellate judgment limitation would not 
begin to run from the date of the first appellate 
judgment. Sulaiman C. J. was of opinion that 
limitation would begin to run from the date of 
the second appellate judgment. The other two 
learned Judges were of opinion that limitation 
would begin to run, in so far as restitution on 
account of mesne profits was concerned, from 
the time of the recovery of possession of the 
land. This decision, however, is contrary to all 
Calcutta decisions on the subject. The matter 
was considered by a Special Bench of this Court 
in 66 Cal. Gl.^ In that case it was held that limi- 
tation in the case of an application under S. 144. 
Civil P. C. commences to run from the date on 
which the decree was set aside in the first apel¬ 
late Court. That case has been followed in two 
other Calcutta cases namely 59 Cal. 337® and 43 
c. w. N. 515.® These Calcutta rulings are bind¬ 
ing upon me and I am constrained to hold that 
limitation in a case like the present commences 
to run from the date on which the sale was set 
aside and that therefore the application filed by 
the present appellant in the Court of tbo Munsif 
was barred by limitation. In this view of the 
matter, the decision of the learned Subordinate 
Judge in the Court below was correct and this 
appeal must be dismissed with costs—the hearing 
fee is assessed at one gold mohur. 

R.G.D. Appeal dismissed. 


A. I. R. (35) 1948 Calcutta 39 [C. N, 18.] 
Roxburgh and Ellis JJ. 

Superintendent and Remembrancer of Legal 
Affairs, Bengal — Appellant v. Fate Chand 
Baid and others—Accused — Respondents. 

Government Appeal No. 15 of 1946, Decided on 
10'1'1947, from order of Magistrate, 1st Class, Khulna. 

Cotton Cloth and Yarn Control Order (1943), 
Cls. 14 (2) and 15A as inserted on 22-1-1944 — 
Interpretation. 

Clause 15A must be held to override Cl. 14 (2) as in 
fact it explicitly states by the phrase ‘notwithstanding 
anything contained in Cl. 14 (2).’ Its eSect is that until 
the Textile Commissioner chooses to make conditions 
Cl. 15A really overrides Cl. 14 (2), and cloth or yarn 
can be kept or sold by the dealer. As soon as the Com* 
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missionor makes liis coDdilion. the condition must be 
complied with and then Cl. 15A will have been com¬ 
plied with. Moreover, assuming that Cl. 14 (2) and 
Cl. loA can stand together, then the fact that posses- 
Fion of the cloths in question is certainly valid under 
Cl. 15A until conditions are made, provides a lawful 
excuse for a failure to comply with the provisions of 
Cl. 14 (2) in view of the dednition in R. 5. Defence of 
India Rules : 32 A. I. R. 1945 Nag. 249. Approved. 

[Para 3] 

Case referred :— 

1. ('45) I. L. B. (1945) Nag 909 : 32 A. I. R. 1945 Nag. 
249, Provincial Government, C. P & Berar v. Sham- 
sherali. 

Nirmnl Kwnar Sen — for Appellant. 

J. C. Gupla and Bejoy Kumar Bhose 

— for Respondents. 

Roxburgh J. — This is an appeal by the 
Superintendent and Remembrancer of Legal 
Affairs, Bengal, on behalf of the Provincial 
Governnaent against an order of acquittal passed 
by a Magistrate of the first class, Khulna, under 
R. 81 ( 4 ), Defence of India Rules in respect of 
an alleged contravention of clause 14 ( 2 ), Cotton 
Cloth and Yarn Control Order, 1943. The 
accused are alleged to have had in possession 
19| pairs of cloths which under the terms of 
cl. 14 (2) should have been sold prior to the date 
on which they were seized namely 29.5 1945. 
The defence was that under cl. 15A of the Order 
inserted in it on 22-1-1944 ‘notwithstanding any¬ 
thing contained in cl. 14 ( 2 ), cloth or yarn not 
disposed of within the period specified in those 
clauses could be kept and sold by a dealer sub- 
ject to the conditions notified in this behalf by 
the Textile Commissioner. No conditions bad 
been notified and therefore there was no offence 
in having the cloths in stock. 

[ 2 ] The learned trial Magistrate relying on 
a decision of the Nagpur Court reported in the 
case in l. L. R. (1945) Nag. 909 : a. l. R. 1945 Nag. 
249,^ acquitted the accused. The learned Magis- 
trate suggested that the accused might have 
taken immediate steps after the expiry of the 
time-limit to enquire of the authorities what 
they should do with the cloths, but that their 
failure to do so did not amount to any con- 
tiavention of the Order. 

[ 3 ] It is clear that cl. 14 ( 2 ) and the amended 
cl. 15A are clumsily drafted. In our opinion, the 
latter clause must be held to override the earlier 
clause, as in fact it explicitly states by the 
phrase ‘notwithstanding anything contained in 
cl. 14 ( 2 ).’ Its effect is that until the Textile 
Commissioner chooses to make conditions ol. 15 A 
really overrides Cl. 14 (2), and cloth or yarn can 
be kept or sold by the dealer. As soon as the 
Commissioner makes his condition, the condition 
must be complied with and then cl. 15A will 
have been complied with. We entirely agree 
therefore • the view expressed by the Nagpur 
Court and deed we should have thought that 
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it was so evident that no other view was possi¬ 
ble that no appeal would have been made 
against the Magistrate’s order in this case. The 
reasons given by the learned Judge in the 
Nagpur case are slightly different from tbe- 
reasons as given above and in our respectful 
opinion are equally valid. Assuming that ol. 14 
( 2 ) and Cl. 15A can stand together, then the fact 
that possession of the cloths in question is 
certainly valid under cl. 15A until conditions 
are made, provides a lawful excuse for a failure 
to comply with the provisions of Cl. 14 ( 2 ) in 
view of the definition in R. 5, Defence of India 
Rules. The result is that this appeal is dis¬ 
missed. The accused respondents are directed 
to be discharged from their hail. 

Ellis J. — I agree. 

D.s. Apt)eal dismissed. 


A. I. R. (35) 1948 Calcutta 40 [G. N. 19.J 
Roxburgh and Ellis JJ. 

Superintendent and Remembrancer of 
Legal Affairs, Bengal—Appellant v. Makhan 
Chandra Roy and others — 'Accused — Respon¬ 
dents. 

Government Appeals Nos. 16 and 17 of 1946, Decided 
on 21-1-1947. 

(a) Cotton Cloth and Yarn Control Order (1943)». 

Cl. 15A — Clause 15A practically nullifies Cl. 14 (2)^ 
unless it is shown that there are orders specifying, 
conditions referred to in Cl: 15A : 35 A. I. B. 1943 
Cal. 39, Bel. on. [Para 4] 

(b) Cotton Cloth and Yarn Control Order (1943), 
Cl. 14 — Applicability of Cls. 14 and 13 (1) (c). 

To ascertain the cloth possession of which is a con¬ 
travention of Cl. 13 (1) (c) it is necessary to refer to any 
orders passed under Cl. 10 or Cl. lOB as the case may 
be. In the 'case ol any particular piece of unmarked 
cloth found with a dealer it would be almost always 
impossible to show that it belonged to tbe class referred 
to in Orders made under Cls. 10 and lOB. To such 
cases. Cl. 14 applies and not Cl. 13 (1) (o). Under Cl. 14 
the question whether the cloth is held by the dealer for 
bis &07UI fide personal requirements does not even arise. 

[Para 5, 8, 12] 

Cases referred : — 

1. (’45) 46 Cr. L. J. 686 : 32 A. I. B. 1945 Pat. 294 
220 I. C. 421, Chakradbar Sahu v. Emperor. 

2. (’46) 60 C. W. N. 459, Ashutosh Chatterjee v. 
Emperor. 

3. (’46) 50 C. W. N. 614, Puma Chandra v. Emperor. 

4. Beported in (’48) 35 A. X. B. 1948 Cal. 39, Snpdt. 
and Bemembrancer of Legal Affairs, Bengal v. Fateh* 
Cband. 

Nirntal K^imar Sen — for Appellant (in both). 

S. S. Muliherjee (in Appeals Nos. 16 and 17), 
Kumar Butt (in Appeal "No. 16) and Sudhindra 
Kumar Ghanda (in Appeal 17)—for Bespondents. 

Roxburgh J. (Govt. Appeal 16.) — This is 
an appeal by the Superintendent and Remem¬ 
brancer of Legal Affairs, Bengal, on behalf of 
the Provincial Government and is against an 
order of acquittal of two- accused in respect o£ 
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oonti'ftventioua of tho Defence of India Rules. 
The ttial Court found some of the contraven¬ 
tions proved but acquitted tho accused relyin*; 
on the case in 46 or. L. J. bolding that the 
orders contravened had not been proved to have 
been published and circulated in accordance 
with the requirements of r. ho, Defence of 
India Rules. It is obvious that this appeal has 
been filed mainly to have this particular error 
corrected and see that it does not lead to fur¬ 
ther acquittals in other cases. The case itself is 
otherwise not of special importance. This point 
has been settled by two decisions of this Court 
namely, 50 o. w. n. 459- and 50 c. w. n. gu^ 
and during the present appeal it is not con¬ 
tested. 

[ 2 ] The facts are that on a search of the 
house occupied by the accused Posban Malakar 
26 items of unstamped cloth of Indian manu¬ 
facture were found together with 7 items of 
what is called time-barred cloth and 90 items of 
new cloth ail kept in two trunks, one suit case 
and two bundles. The other accused, Makhan 
Chandra Roy claimed the house as his and pro¬ 
duced the keys. The accused Makhan Chandra 
Roy was charged in one charge for a breach of 
the Order in cl. 13 U) (cl of the Cotton Cloth 
and Yarn Control Order, 1943, in respect of 25 
items of unstamped cloth, of cl. 14 ( 2 ) in res¬ 
pect of 7 items of stamped cloth and of Cl. 18(2) 
in respect of all cloths. The accused Posban 
Malakar was charged under the same Clauses 
and for a breach of the same R. 81 ( 4 ) of the 
Defence of India Rules read with B. 121 . The 
trial Court found that there had been no breach of 
Cl. 18 ( 2 ) of the Order on the ground that the total 
cloth held by the accused Makhan Chandra Roy 
a dealer was not in excess of his normal require- 
mentsand we agree with that view. The learned 
Judge lumped together his consideration of the 
contravention of cl. 13 (i) (c) and cl. 18 ( 2 ) of 
the Order and held that the possession of the 
cloths by the accused amounted to a breach of 
those clauses. With reference to Cl. 13 ( 1 ) (c) 
we considered the question as to whether the 
cloths were in excess of the present requirement 
of the accused and found against the accused 
Makhan Chandra Roy. 

[ 3 ] We have examined the Cotton Cloth and 
Yarn Control Order and also orders passed on 
28rd November 1943 and aist December 1943 
under cl. 10 of that Order. We find that there 
was considerable confusion in the minds of the 
prosecution and consequently of the learned 
Magistrate as to the. law applicable to the facts 
of the present case. It is indeed not easy to as¬ 
certain what exactly is the law applicable in 
view of the multitude of orders issued and their 
complications. 


[ 4 ] We will first deal with tho alleged con¬ 
travention of the Order under cl. 14 ( 2 ). Wo 
have already in a recent case, covt. Appeal 
No. 15 of 1946^ pointed out liow tho provisions of 
cl. 15a of the Cotton Cloth and ^ arn Control 
Order praciically nullify tho provisions of| 
cl. 14 (q) unlos.s it is shown that there are orders! 
specifying the conditions referred to in cl. 15A.' 
Wo are given to understand that there wore in 
existence at tho time of tho search somo orders 
specifying tho conditions referred to in Cl. 15A, 
but we do not think that at this stage wo should 
allow them now to be proved. The result is that 
the appeal so far as concerns tiio seven items of 
time-barred cloth the possession of which was 
alleged to constitute a breach of cl. 11 ( 2 ) must 
fail. 

[5] It remains to consider the alleged contra¬ 
vention of the Order in cl. 13 (l) (c). W'e find 
that the provisions of this clause are not appli- 
cable to the present case. We may quote the 
relevant provisions of cl. 13 ( 1 ). 

“Wliere tho markiogs to be made and the time and 
manner of making them in respect of any class or 
specification of cloth or yarn have been specitiod under 
Cl. 10 or lOB”. . . . (c) “No person other than the 
manufacturer thereof shall have in his possession or 
under his control any such cloth or yarn which is not 
so marked unless it be for Oona fide personal require¬ 
ments.” 

The important words here are the reference to a 
class of cloth specified under cl. 10 in respect of 
which the time and manner of marking has been 
ordered and the words “any such cloth.” To 
ascertain the cloth possession of which is a con¬ 
travention of cl. 13 ( 1 ) (c) it is necessary to 
refer to any orders passed under cl. 10 or 
cl. lOB as the case may be. Orders of 23- 
11-1943 and 31-12-1943 give particulars of tho 
cloth referred to. It is clear that in the case of 
any particular piece of unmarked cloth found 
with a dealer it would be almost always 
impossible to show that it was a piece belong¬ 
ing to the class referred to in those Orders. 

[G] The Cotton Cloth and Yarn Control order 
deals with this problem by the provisions in els. 
14 ( 1 ) and 14 (3) (iii). By these provisions 
a particular piece of cloth found with a dealer 
if it is unmarked is to be presumed unless the 
contrary is proved to have been manufactured 
in India before 1-8-1943 (14(3) (iii)) and posses¬ 
sion of cloth or yarn manufactured in India 
before 1-8-1943 by a dealer after 81-12-1944 is 
forbidden by the provisions of cl. 14 (l) (A). 

[ 7 ] Hence the Order applicable in the present 
case with regard to the pieces of unstamped 
cloth is really contained in cl. 14 ( 1 ). The 
accused is clearly a dealer. He w’as in possession 
of 25 pieces of unstamped cloth and under the 
presumption, there being no proof to the contrary,. 
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it must be held that the cloth in question 
was manufactured before 1-8-1943 and posses¬ 
sion of this is forbidden. 

[8] It is to be noted that under cl, 14 the 
question whether the cloth is held by the dealer 
for his bona 6de personal requirements does not 
oven arise. The result is that we find that the 
accused Makhan Chandra Roy is guilty of a 
contravention of the order in clause 14 (l), 
Cotton Cloth and Yarn Control Order, 1043, and 
is punishable under R. 81 (4), Defence of India 
Rules. 

Co] As regards the accused Poshan Malakar 
the learned Magistrate held that there was no 
clear evidence on the point as to whether he 
knew of the contents of the trunks, suit case 
and the bundles or w’as in any way responsible 
for the possession. We think be is entitled.to the 
benefit of the doubt and his acquittal. The 
appeal as regards this accused is dismissed. 

ClO] The result is that we allow' the api^eal 
against the order of acquittal of the accused 
Malihan Chandra Roy and convict him under 
R. 81 ( 4 ), Defence of India Rules for a breach 
of cl. 14 (l), Cotton Cloth and Yarn Control 
Order. In the special circumstances of this case 
we do not think any severe sentence is called 
for. We sentence the accused Makhan Chandra 
Roy to pay a fine of Rs, 50, in default to suffer 
one month's rigorous imprisonment. Thirty two 
items of cloth have already been seized under 
the Orders of the Magistrate. No order is 
necessary about them. 

[ 11 ] Government Appeal No 17. The facts in 
this case are very similar to those considered in 
Government Appeal No. 16 of 1946. This is also 
an appeal by the Superintendent and Remem¬ 
brancer of Legal Affairs, Bengal, in respect of an 
order of acquittal by the same learned Magi¬ 
strate passed for the same reasons as in the 
previous case. 

[ 12 ] In this case on search there were found 
in the shop of the accused .one piece of time 
barred cloth and three pieces of unstamped cloth. 
The defence plea was that the cloth was for the 
personal use of the accused. The facts as to the 
finding of the cloth are clearly established by 
the evidence. The learned Magistrate rejected 
the plea that even the three pieces of cloth found 
in the accused's shop were for the personal use 
of himself and his family. As we have pointed 
out in the previous case (Government 'Appeal 
NO. 16 of 1946) the clause applicable in this type 
of cases is not 13 (1) (e) but cl. 14 (1), Cotton 
Cloth and Yarn Control Order and under that 
no question of defence that the cloths were held 
for the bona fide personal use of the dealer can 
arise. The facts clearly establish therefore a 
contravention of this order and the accused is 


therefore liable for punishment under R. 81 (4), 
Defence of India Rules. 

[13] We think that in the present case a purely 
nominal punishment will however meet the ends 
of justice. We convict the accused under R. 81 
( 4 ), Defence of India Rules for a breach of cl. 

( 14 ) ( 1 ), Cotton Cloth and Yarn Control Order, 
1943, and sentence him to pay a fine of Rs. 10 
(Rupees ten only), in default to suffer fifteen 
days' rigorous imprisonment.- 

Ellis J —I agree. 

G.N. Order accordingly. 
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Lodge J. 

Bhagirath Chandra Das and others — 
Accused — Petitioners v. Emperor. 

Criminal Revn. Nos. 859, 860, 946 and 947 of 1945, 
Decided on 9-1*1947. 

(a) Companies Act (1913), Ss. 32 (5) and 134 (4)— 
Directors — Failure of, to carry out duties—Pre¬ 
sumption. 

It is the duty of all the directors of a company to see 
that the particular returns, namely a list of share¬ 
holders and a summary under S, 32 and the copies of 
the balance sheet and profit and loss account are sub¬ 
mitted under S. 134. If the directors who ate responsi¬ 
ble for the management of company and who 
presumably know the duties imposed upon them by 
law make no attempt to see that these duties are 
carried out there is justification for bolding that they 
have wilfully and knowingly permitted the company to 
fail to oarry out those duties and therefore would be 
guilty of offences under Ss. 32 (5) and 134 (4) of the 
Act. The contention that the directors were merely 
figureheads having no active part in the control of the 
company would be of no avail in such a case. [Para 3] 

(b) Companies Act (1913), Ss. 32 (5) and 134 (4)— 
Prosecution against director — Complaint of Re¬ 
gistrar. 

There is nothing in the Companies Act, to suggest 
that the complaint of the Registrar, Joint Stock Com¬ 
panies, is necessary before a prosecution of a company, 
or of a director can be entertained. [Para 7] 

(c) Companies Act (1913), S. 131 (1), Proviso — 
Efiect of. 

There is nothing in the Companies Act to suggest 
that the Registrar, Joint Stock Companies can condone 
defaults other than as provided for by the proviso to 
S. 131 (1) of the Act. [Para 7] 

The effect of the proviso to S. 131 (1) is merely to 
enable the directors of a company to lay before the 
general meeting of a particular year the balance sheet 
aod profit and loss account made np to a date not 
earlier than the date of the meeting by more than 12 
months. It does not authorise the Registrar to condone 
the failure to hold the meeting in any particular year, 
or the failure to lay before the general meeting a 

balance sheet and profit and loss account made up to 

a date not earlier than the date of the meeting ^ 
than 12 months. 6] 

(d) Companies Act ( 1913 ), S. 171 —Pwceedings 
against directors—Applicability of section. 

Section 171 does not require the leave of the Court 
for institution of proceedings against directors as such 
and there is no bar whatever in that section to pro- 
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cwding with the oase againsl the directors and omoors 
of the ootnpany for defaults made by them. 

Oonaequently, a proaecutlon under Bs. 32 and 134 
started against the directors of a company cannot bo 
dropped by virtue of S. 171 merely because it was 
started after the company had gone into liquidation. 

[Para 9] 

(e) Companies Act (1913), S. 134 (4)—Prosecution 
against director—Plea open. 

A director who is prosecuted under S. 184 (4) for 
knowingly and wilfully permitting a company to de¬ 
fault in respect of filing the balance sheet and profit 
and loss account with the Registrar, cannot plead the 
irap^ibility of doing so when that impossibility is due 
to his own previous default in placing the bilauce sheet 
before the annual general meeting of the share-holders 
as requited by S. 134 (1) : 39 C. W. N. 1152, Rcl. 07 i. 

/rt « [Para 10] 

(f) Companies Act (1913), Ss. 32 and 134 — Con¬ 
viction under—Sentence. 

It is not correct to say that a director who is guilty of 
'Committing a default under Ss. 32 and 134 should be 
punished with a nominal senteooe in the absence of 
any allegation of dishonesty or fraud on his part. The 
provisions of the Companies Act have been deliberately 
•enacted to protect share-holders and in some eases to 
protect the general public and they impose a definite 
duty upon directors which should be properly carried 
out by them. Consequently, it is necessary that when 
the directors fail to do their duty the penalties provided 
for in the Act should be imposed and the directors 
should be substantially penalised. [Para 11] 

Case referred \— 

1. ('35) 39 C. W. N. 1152, Ballav Das v. Mohan Lai. 

S> C. Talukdart A, K. Gftose, Qour Mohan Saha 
Choudhury, N. C. Talukdar and Biswanatli Roy 

— Petitioners. 

S.B. Sinha and NirntalKumar Sen —for the Crown. 

Order.—These four Buies arise out of a pro¬ 
secution under ss. 82 and 134, Companies Act. 

Petitioners were tried jointly by the 
Chief Presidency Magistrate, Calcutta, the allega- 
tion against them being that they were directors 
of a company known as the City Commercial 
Bank Ltd., that that company held an annual 
general meeting on 29-10-1944 and that that was 
the only general meeting of the company held 
during the year 1944. The further allegation 
was that no list of share-holdera and summary 
were submitted within 21 days of that meeting 
as required by 8. 32, Companies Act; and that 
the accused persons, as directors, knowingly and 
wilfully authorised and permitted the company 
to commit the default and that they thereby 
committed an offence punishable under s. 32 ( 5 ), 

. Companies Act. The other charge was that they 
omitted to file with the Registrar three copies 
of the balance sheet and profit and loss account 
made up to a date not earlier than the date of 
the meeting by more than nine months as re¬ 
quired by S. 134, Companies Act, and that they 
as directors of the company knowingly and wil- 
fully authorised or permitted the company to 
make this default and that they thereby com- 
i mitted an offence punishable under s. 134 ( 4 ), 
tfWmpanies Act. 
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[2] One witness was examined and a largo 
number of documents were produced. The 
learned Magistrate held that of the present 
petitioners, B. C. Das was guilty only under 
S. 134 but not guilty under s.32 (5) of the Act 
and sentenced this petitioner to pay a fine of 
Ks. 200 and in default to undergo simple im¬ 
prisonment for three months. The remaining 
three iietitioners were found guilty on both 
charges, they were sentenced under S. 134 (l), 
Companies Act, each to pay a fine of Rs. lOO and 
in default to undergo one month’s simple im¬ 
prisonment. No separate sentence was imposed 
under s. 32 (5), Companies Act. 

[ 3 ] It has been argued before me on behalf of 
all the petitioners that there was no material 
before the Court to show' that the present peti¬ 
tioners knowingly and w’ilfully authorised or 
permitted the default in these cases. It is sug- 
gested that these petitioners were directors with 
no real control of the affairs, were mere figure- 
beads who did not know that the law had not 
been complied wdtb and who did not wilfully 
authorise or permit the default. It is true that 
apart from the evidence to show that Mr. B. C. 
Das was the Chairman of the Managing Com¬ 
mittee, there is no evidence to show that any 
particular duties were assigned to the various 
directors, but the Articles of Association and the 
Companies Act make it perfectly clear that all 
directors of a company are responsible to see 
that the duties imposed upon a company by the 
Companies Act are properly carried out. It is 
clearly the duty of all directors to see that the 
particular returns, the list and summary under 
S. 32 and the copies of the balance sheet and 
profit and loss account are submitted under 
s. 134. There is nothing on record to show that 
these directors made any attempt to see that 
these returns, list and statement, were properly 
submitted or that they were prevented in any 
way from seeing that the proper list, statement 
and returns were submitted. The presumption 
of law is that these directors knew their duties. 
The Articles of Association set out in some 
detail the duties imposed upon the directors by 
the Companies Act and it is obvious that the 
directors must have known w’bat were the duties 
imposed upon them by the Articles of Associa¬ 
tion and presumably by the Companies Act. If 
directors, who are responsible for the manage- 
ment of a company and who presumably know 
the duties imposed upon them by law, make no 
attempt to see that those duties are carried out, 
there is justification for holding, in my opinion, 
thafl they baVe wilfully and know'ingly permitted 
the company to fail to carry out those duties. 
The suggestion that these various directors were 
mere figureheads not taking any active part in 
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the control of the company, is in my opinion, 
not worthy ot serious consideration. They were 
directors, they attended meetings throughout 
the period w’ith which we are concerned and 
they were responsible for the management of 
the company. There was nothing so far as we 
know to prevent them seeing that the duties 
imposed upon the company were properly 
carried out. It has been argued in the case of 
Mr. B. C. Das that he submitted his resignation 
on KPli-iOii, tiiat is, before the date on which 
the default comidained of had occurred and 
that, therefore, he at all events cannot be held 
to have knowingly and wilfully permitted the 
default. The general meeting held in 1914 was 
held on 29th October that year. 21 days from that 
date elapsed on lO-ll lOil. Mr. B. C. Das sub¬ 
mitted a resignation of his post as director to 
the Board of Directors on iG-ll-lOll. Tliat letter 
of resignation was considered apparently at a 
meeting held on 24-11-1944 and accepted on that 
date. From this it is clear, therefore, that Mr. 
B. C. Das continued to exercise bis functions as 
a director until 24-11-1941, that is until some 
days after the expiry of the period within which 
the list of share-holders and summary required 
by S. 32 and the copies of balance sheet and 
profit and loss account required to be submitted 
by S. 134 had to be submitted. It cannot, there¬ 
fore, be said that Mr. B. C. Das was not .a 
director at the time when the default occurred. 

[ 4 ] It has been argued that even after the de¬ 
fault occurred the Registar of Joint Stock Com- 
panies carried on correspondence with the 
company and extended the time within which 
they should comply with the provisions of Ss. 32 
and 134 and that therefore, the Registrar of 
Companies condoned the default. My attention 
has been drawn in particular to two communi- 
cations from the Registrar of Joint Stock Com¬ 
panies. The first of these letters is dated 
8-12-1944, in which an Assistant Registrar ack¬ 
nowledged receipt of the balance sheet as at 
31-12-1942, and the corresponding pro6t and loss 
account and directed the company to send the 
summary of share capital and the annual list of 
members as required by law. The letter pro¬ 
ceeds : 

“With regard to para. 2 of your letter under reply 
I have to say that in the circumstances stated therein, 
the time for placing the balance sheet for the year 1943 
at the general meeting is extended till 31-12-1944.” 

[ 5 ] From this it is argued that the Registrar 
condoned the default. The power of the Regis¬ 
trar to extend the period within which returns and 
statements are to be made is contained in the 
prov'i.o to s, 131 ( 1 ), Companies Act. Section 
131 iij provides that the directors of the com- 
pa ly shall lay before the company at the 


general meeting a balance sheet and profit and 

loss account made up to a date not earlier 

than the date of the meeting by more than 

9 months in the case of companies trading in 

British India. The proviso reads; 

‘•Provided that the Registrar may for any special 
veagon extend the period by a period not exceeding 3 

months.” 

[G] The effect of this is merely to enable the 
directors of a company to lay before the general 
meeting of a particular year the balance sheet 
and profit and loss account made !;up to a date 
not earlier than the date of the meeting by : 
more than 12 months. It does not authorise the 
Registrar to condone the failure to hold the 
meeting in any particular year; it does not au¬ 
thorise the Registrar to condone the failure to lay 
before the general meeting a balance sheet and 
profit and loss account made up to a date (not?) 
earlier than the date of the meeting by more 
than 12 months. Therefore, the letter of the 
Registrar to which I have referred at best ex¬ 
tended the period laid down in 3. 131 and per¬ 
mitted the company to bold a general meeting 
on 31-12-1944, and to present a balance sheet 
and statement of account made up to 31-12-1943 
at that meeting. The other letter to which my 
attention has been drawn is a Post Card, Ex. N, 
from the Registrar addressed to the Managing 
Directors of the City Commercial Bank Ltd., 
dated 20-12-1945. In this letter—it is a printed 
reminder—reference was made to the letter of 
8th December to which I have already referred 
and a warning was given that failure to submit 
the documents in question mentioned therein 
within 7 days would result in prosecution with¬ 
out further reference. It is suggested that by 
this correspondence the Registrar condoned the 
default at least until 8-12-1944 and that, 
therefore, the persons who ceased to be directors 
earlier than 8-12.1944, ought not to have.been 
prosecuted. I am unable to find any provision 
in the Companies Act authorising the Registrar 
to condone default. 

[ 7 ] It was suggested tentatively that the 
Registrar was the only person entitled to insti¬ 
tute a prosecution for contravention of any pro- 
vision of the Companies Act. But no authority in • 
support of this view was shown to me. Reference _ 
was made to a Punjab case and to a Nagpur* 
case, but both those cases turned upon the effect 
of Regulations made under S. 248 (2), CompaniM 
Act. No such Regulation has been made in 
Bengal and these rulings are, therefore, ^ no 
assistance. There is nothing whatever in Com-1 
panies Act, so far as I have been able to 
discover, to suggest that the complaint of thei 
Registrar, Joint Stock Companies, is necessary t 
before a prosecution of a company, or of af 
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ciitector can bo eutevtainod, nov is tiiori' any 
thing to suggest that tbo Kogistrar, Joint Htook 
Companies, can condono defaults other tlian as 
provided for by the proviso to s. ISI, Companies 
Act. 

C8] I am unable to hold, either that the 
Registrar condoned the default, or that if ho did, 
that would be any defence to the present peti- 
tioners. 

[ 9 ] It is next argued that after this prosecu- 
tion was instituted, the company went into liqui¬ 
dation and therefore by virtue of tlie lu'ovi- 
sions of S. 171, Companies Act the ju'oceedings 
against the directors ought to have been dropped. 
Section 171, merely provides that when a wind¬ 
ing up order has been made or a provisional" 
liquidator has been appointed, no suit or other 
legal proceedings shall le proceeded with or 
commenced against the company except by leave 
of the Court and subject to such terms as the 
Court may impose. It does not require the leave 
of the Court for institution of proceedings against 
directors as such and there is no bar whatever 
in s. 171, to proceeding with the case against the 
directors and oflicers of the company for defaults 
of the kinds with which we are concerned. In 
my opinion, S. 171, is no bar whatever to the 
prosecution in the present case. 

[ 10 ] Mr. Talukdar on behalf of three of the 
petitioners before me pointed out that the balace 
sheet and profit and loss account as at 31-12-1943, 
was nob placed before the general meeting on 
29-10-1944, and that, therefore, copies thereof 
could not be filed with the Registrar as required 
by S. 134 ( 1 ) and he argued that as it was impos¬ 
sible to comply with the provisions of S. 134 ( 1 ) the 
directors should not be held guilty under S. 134 
( 4 ) or at all events they should not be held guilty 
under S. 1S4 ( 1 ) until an enquiry had been held into 
the reasons for their failure to lay the balance sheet 
and profit and loss account as at 31-12-1943, be- 
fore the meeting and it had been found that 
they were knowingly a party to the default 
in respect of laying the balance sheet and 
profit and loss account before the meeting. This 
very argument has come before the Court on a 
number of occasions. In England it has been 
consistently held that a director who is prose¬ 
cuted, for knowingly and wilfully permitting a 
company to default in respect of filing the balance 
sheet and profit and loss account with the 
Registrar, cannot plead the impossibility of do- 

‘ ing so when that impossibility is due to his own 
previous default. The same view has been taken 
in India, and the latest case in this Court to 
which, reference has been made is that of 39 
0 . w. N. 1152.^ In view of the reported decisions 
Jl have DO hesitation in holding that the directors 
I lean be held liable under s. 134 (4) for knowingly 
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aiul wilfully iKU'iiiittiiif; tlio dufault nv('ii though 
owing to their ilriaiilt it was iiiipos- 

siblo for thcmi to comply with tin [)rovidion3 of 
S. 131 (1). 

In] Ijuslly, Ml'. I'liliilctlar Hi'gni il in this ca^o 
Unit the default if any, was of a ticlinical nature, 
that there was no suggestion of fraud and tliat 
even if tlio accused he found guilty it would ho 
yuHicicnt lo impose a nominal sentence on them 
1 am unable to accept thi.s view. Thci'o is no 
suggestion in this casr of any dishonesty or fraud 
on the I’art of directors. I’.iit thesi! lu'ovi.sions of 
the Oomiianied Act have l eeu didiherately enacted 
to protect share.holders and in some ca.ios to 
protect the general public and they impose a| 
definite duty upon directors, it is necessary that 
those duties should be properly carried out and! 
it is necessary, in my opinion, Umt when direc¬ 
tors fail to do so, tbo penalties provided for in' 
the Act should bo imposed and tbo directors’ 
should ho substantially ponalised. U wa.s nev^rj 
intended, in my opinion, that rheso sections 
should only he enforced in cases where fraud or 
dishonesty was suspected or ] roved. I am una¬ 
ble to hold that a mere nominal sentence would 
meet the ends of justice in this case. 

[12] I am of opinion, after considering all 
the argiiinents before me that I have no .justifi¬ 
cation whatever for interfering with the convic¬ 
tions and sentences imposed by the Chief Presi¬ 
dency Magistrate. I, therefore, order that tiioso 
Rules bo discharged. 

K.S. liulcs discharged. 


A. I. R. (33) 1948 Calcutta 45 fC. N. SI.] 
Edgley and Latifur Rahman JJ. 

Ganjec Sajun and Co. — Defendants _ 

Appellants v. Lalji Agarwala — Plaintiff 
and others — Respondents. 

Appeal No. G14 of 1942, Decided on 2-7.1946, from 
appellate decree of Sub-Judga, 2iid Addl. Court, 
24 Parganas, D/- 12-1-1942. 

Bengal Non-Agricultural Tenancy (Temporary 
Provisions) Act (9 [IX] of 1940), S. 3—Object of — 
Suit for ejectment—Claims for rent, mesne profits 
or damages joined —Suit decreed —Execution. 

Section 3 is intended to piotect a oon-agricultural 
tenant who is sought to be evicted on grounds other 
than non-payment of rent, so that in a suit for eject¬ 
ment of such a tenant if tliere are claims for rent, 
mesne profits or damages, and the suit ia'p^oceeded with, 
execution of the decree in so far as relates to ejectment 
will have to be stayed. In a suit for ejectment against 
a noQ-agricultural tenant who has defaulted in pay¬ 
ment of rent and against whom a decree is passed on 
the ground of non-payment of rent such a tenant is 
also protected from eviction by the remedy prescribed 
in the proviso to S. 3, if he avails himself of the condi¬ 
tions laid down therein: ('42) 29 A. I. R, 1942 Cal 550 
and 49 C. AV. N. 239, Referred. [Para 7J 

Cases referred 

1. (42)'46 C, W. N. 889 : 29 A. I. R. 1942 Cal 550: 203 
I, C. 184, Reliance Jute Mills Co. Ltd. y. Dukbi Shah. 


46 Calcutta Ganjee Sajun amd Co. v. Lalji Agarwala (Latifur Rahman ^ A. I. R. 

2. (’41) 45 c. w. N. : 2 S A. I. R. 1941 Cal 302 : proper notice. Mr. Gupta stated that if he 
194 I. C. 581, Pnrnendu Nath Tagore v. Narendra succeeded on the first point, the second point 


Naih Sainanta. , , 

3. (’41) 45 C .W. N. 791: 28 A .1. R. 1941 Cal o28: 

196 I. C. 697, Nutbc-hiri Das v. Mohamed Ah. 

4. (’42) 46 C. W. N. 102.5, Radbika Lai Goswami v. 

Gopeswar Basu. ^ , 

5. (’45) 49 C. W. N. 239, Lolcenath Sibthakur v. 

Maniodra Nath Dult* 

Atul Chandra Gupta and Jitcndra Kumar Sen 
Gupta—!ov Appellant^^. 

Amarendra Nath Basu, Praynatha Nath Mitra and 
Samarendra Kumar Deb —for Respondents. 

Latifur Rahman J. — This appeal by the 
defendants arises out of an action in ejectment. It 
appears that the property in suit was leased out 
by the predecessors in interest of the plaintiffs to 
the present defendants by an indenture of 
lease dated 14-9-1014, fora period of 15 years com¬ 
mencing from ist Asbar 1321 B. S. with an option 
of renewal for another period of JO years, ^lien 
the lease for 15 years expired the defendants 
intimated their desire to exercise their option for 
renewal of the said lease. They were then allow- 
ed to continue in possession of the property in 
suit, and according to the plaintiff's the period 
of 10 years expired on Ist Ashar 1346 B. S. 
Thereafter, the plaintiffs served a notice on the 
defendants asking them to quit and vacate on 
the ground that the plaintiffs required khas 
possession of the property in question for their 
own use. Subsequently in the suit which the 
plaintiffs instituted they prayed for recovery of 
possession, also claimed arrears of rent as well as 
mesne profits or damages. 

[ 2 ] The Court of first instance held that the 
suit for ejectment was on the ground of non. 
payment of rent and as such, was not liable 
to be stayed under the )n’Ovisions of S. 3, Bengal 
Non-Agricultural Tenancy (Temporary Provi¬ 
sions) Act, (9 [IX] of 1940). The Court proceeded 
with the suit and passed a decree for recovery 
of the rent in arrears, but dismissed the i^lain- 
tiff’s claim for recovery of possession and mesne 
prohts or damages. 

[3] The lower Appellate Court affirmed the 
finding of the trial Court on the question of stay 
of the suit under the provisions of S. 3 of the 
Act, and the decree for arrears of rent, but 
reversed the finding so far as it related to eject¬ 
ment, decreeing the suit for possession. From 
this decision the present appeal has been 
preferred. 

[4] On behalf of the appellants, it was conten¬ 
ded by Mr. Atul Gupta (1) that the suit for 
ejectment ought to have been stayed but, be¬ 
cause of the claim for rent and mesne profits 
if the suit was proceeded with the decree in so 
far as it related to ejectment should be stayed 
under the provisions of S. 3 of the Act; ( 2 ) that 
the suit for ejectment must fail for want of a 


need not be gone into. 

[ 5 ] With regard to the first point, the learned 
Advocate in support of his contention relied 
upon the principles laid down in 46 C.W.N.889^. It 
seems that the Courts below followed the deci¬ 
sions of Mitter, J. in 45 C.W.N. 22.* In 46 C.W.N. 
839 ^ which arose in execution proceeding out of 
a suit for ejectment filed before the commence, 
ment of the Bengal Non-Agricultural Tenancy 
(Temporary Provisions) Act, referring to 8. 3 of 
the said Act Mukherjee J. observed follows: 

“Thus in order to attract the operation of the 
Section what is necessary in that the suit or procee¬ 
ding must be one for ejectment of a non-agricultural ten 
ant and the ejectment must be sought for on a ground- 
other than non-payment of rent. The words “ on ac¬ 
count of non-payment of rent” are somewhat unhappy 
and it has been poirited out by our )earned brother 
Mitter .1. in (45 C. W. N. 222) that mere non¬ 
payment of rent could not be a ground for ejectment of 
a tenant under the substantive law of this country. Out 
learned brother was constrained to interpret these words 
as referring to a suit for ejectment of a tenant whose 
rents were in arrears although the right to sue was 
based on grounds other than non-payment of rent. This 
decision was followed by Henderson J. m 
(45 C. W. N. 791).* With great respect to the learned- 
Judges, we are bound to say that the interpretation 
adopted by them is somewhat farfetched and unnatural 

.It may be argued that the view which we are 

taking may lead to this undesirable result that a suit 
which has been brought for ejectment as well as for 
recovery of rent may be stayed in its entirety under the 
provisions of S. 3 Bengal Non-Agricultural Tenancy 
Act and the landlord may have to forego the rent for a 
certain period of time. We do not think however, that 
this-was the intention of the Legislature. What the 
Legislature intended is that only a suit or proceeding- 
for ejectment of a tenant shall be stayed and there is^ 
nothing in S. 3 which prevents the Court from pro¬ 
ceeding with the suit so fat as it relates to the recovery 
of rent.” 

Sen J.. agreeing with the above, remarked a& 
follows : 

“What Mitter J, has said is that a suit for ejectment 
of a tenant who is in arrears regarding his rent is a suit 
for ejectment on account of non-payment of rent 
althouch ejectment is claimed on a ground other than 

non-pajment of rent . I" ° 

some meaning he is constrained to interpret it as stated 
above. There can be no doubt that if the words of the 
above-mentioned phrase in the section be given their 
ordinary meaning, the interpretation of my learned 
brother cannot be supported. This forced, and if I may 
say so with great respect, unnatural interpretation is 
based on the view that a non-agricultural tenant cannot 
be ejected on account of non-payment of rent. 

In 46 C. w. N. 1025^ Derbyshire C. J, obsrved ss 
follows: 

“On my reading of S. 3 of the Act the landlords were 
entitled to a decree for arrears of rent up to the end 01 
Chaitra 1940, and thereafter mesne profits until they 

obtained possession. It seems to me to be quite cleat that 
the landlords were asking for ejectment because of non¬ 
payment of rent. They are, in my opinion, entitled to 
an order for ejectment as from the present date subject 
to the provisions of the proviso to S. 3 of the Act... * 
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tliQ tenant deposits into Cojirt the aiicars of rent ... 
the deocee for ejectment will bo stayed.’* 

This waa followed by Henderson J. in -i9 c.w.n. 

239.'* 

[6] Thua, it will be seen that the interpreta. 
tion of S. 8 of the Act has led to a divergence of 
judicial opinion. On examining these authorities 
they do not appear, for our present purposes to 
be so inconsistent aa to be irreconcilable. 

Section 8 of the Act provides as follows: 

"Notwithstanding anything contained in any other 
law for the time being in force, every suit and proceed¬ 
ing in any Court for ejectment of a non*agrioullural 
tenant, other than a suit or proceeding for ejectment, 
on account of the non-payment of rent by such tenant, 
shall be stayed for the period during which this Act 
continues in force. Provided that every proceeding for 
delivery of posses sion in execution of a decree for 
ejectment on account of the non-payment of rent by 
such tenant shall be stayed if, within thirty days from 
the date of the decree, such tenant deposits into Court 
the amount of the decree together with the costs of the 
procedure.” 

[7] On a construction of the section, we are of 
the opinion that its main provisions are intended 
to protect a non-agricultural tenant who is 
sought to be evicted on grounds other than non- 
payment of rent, so that in a suit for ejectment 
of such a tenant if there are claims for rent, 
mesne profits or damages, and the entire suit 
is proceeded with, the execution of the decree in 
so far as it relates to ejectment will have to be 
stayed. In a suit for ejectment against a non- 
agricultural tenant who has defaulted in pay¬ 
ment of rent and a decree is passed against him 
on the ground of non-payment of rent, such a 
tenant is also protected from eviction by the re¬ 
medy prescribed in the proviso to S. 3, if ho 
avails himself of the conditions laid down there¬ 
in. 

[8] Having regard to the view we have taken, 
we affirm the decision of the lower appellate 
Court and direct that Court to stay the decree 
in BO far as it relates to ejectment for the period 
during which the Act continues in force. The result 
is that this appeal is allowed in part. The par. 
ties will bear their own costs throughout. 

Edgley J. — I agree. 

N. S. Appeal allowed in part. 

A. I, R. (33) 1948 Calcutta 47 [C. N. 22.] 

Roxburgh and Ormond JJ. 

Sadak Ali and others—Accused Petition^ 

ers. V. Emperor. 

Criminal Revn. No. 1226 of 1944, Decided on 15-3- 
1945. 

(a) Penal Code {I860), Ss. 107 and 383—"Inten¬ 
tionally aids’*—Attempted extortion—Abetment. 

A purchased a tin of kerosene and was carrying it in 
a oart. B a constable who was accompanied by Cand D, 
members of the Civic Guard ebaitenged A and deman¬ 
ded the cash memo. A produced the cash memo. B took 
poBseesion of it and then the party moved on to the 
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Tliana. Aflor goin^ some way B ileimndcd live rupees 
from J saying that ho would lot .1 go if this was paid, 
('and /) theinselvos did not ask for money hut they 
wero pushing A and telling him to go along. When the 
money was rotusod tho constable tore up I lie cash 
memo without any protest from C and I) and tho party 
moved to tho tliaiin. 

Hehl that C and B wore a party (o tho demand and 
in fact wero a considerable aid to the t onstahle in giv¬ 
ing force to bis demand in that they could bo witnesses 
of the non-existence of tho cash memo. They ttuis 
intentionally aided tbo constable in his demand an<l 
were guilty of abetting attempted extortion. 

[ Para 3] 

(b) Civic Guards Ordinance (8 [VIII] of 1940), Cl. 
5 (2)—Prosecution of member of Civic Guard for 
abetting attempted extortion—NosanctionunderCl. 
5 (2) is necessary: 31 A. I. 11. 1944 T. C. 6G and 32 
A. I. B. 1945 F. C. 24, Rel. on. [ I'ara 4 ] 

Cases referred :— 

1. (’44) 48 C. W. N. {F. R.) 109 : 31 A. I. R. 1944 
F. C. 66 : 23 Pat. 517 : I. L. K. (1944) Kar (F. C.) 
189 : (1944) 6 F. C. R. 262 : 214 I. C. 199 (F. C.), 
Hector Thomas Huntley v, Fmperor. 

2 (’45) 49 C. W. N. (F. R.) 55 : 32 A. I. R. 1945 F. C. 
24 (F. C.), Sur.aj Parkash v. Emperor. 

Prohodh Ch'Mxdra Chatterjee and Binod Lai Gho^c 
— for Petitioners. 

Amiruddin Ahmed-^lot the Crown. 

Order —The three petitioners in this case are 
Civic Guards and have been convicted of abet- 
ment of attempt to extort a sum of five rupees 
made by an absconding accused, a constable of 
the Calcutta Police. They have each been sen¬ 
tenced to three months’ rigorous imprisonment. 

[ 2 j The main evidence is given by Libar 
Shaw (P. W. 1 ) and Nanda Paria, a Corporation 
street waterman (p. w. 5). According to them 
the former had purchased a tin of kerosene oil 
from the shop of Sakhi Chand Shaw (P. W. 2 ) 
and the waterman was carrying it in a scaven¬ 
ger cart when they were challenged by the now 
absconding constable. The present three petition¬ 
ers were along with the constable. Libar Shaw 
was asked by the constable if he had a cash 
memo. He showed the memo to the constable 
who took possession of it and then the party 
were moving on to the tbana. After goin^ some 
way the constable demanded 5 Rupees saying 
that be would let Libar Shaw go if this was 
paid. The petitioners themselves did not ask for 
money but they were pushing Libar Shaw and 
Nanda telling them to go along. There was some 
haggling. Libar Shaw agreed to pay two rupees, 
five rupees was demanded. According to Nanda 
Paria the (instable said that he wanted a rupee 
from each of them. When the money was refus¬ 
ed the constable tore up the cash memo and the 
party moved to the tbana. At the tbana unfortu¬ 
nately for the constable and bis party the bluff 
was called. Libar and Nanda told the story and 
the Sub-Inspector acted promptly, came back 
and found the pieces of the cash memo where 
they had been thrown after they had been torn 


48 Calcutta 


Asjiatali V. Mujaiiarali (FB) 


A. I. R. 


off. They were pasted together again but they 
have been lost at the thana; the Magistrate 
accepts the evidence as to the existence of the 
cash memo, and the evidence of the shop-keeiier 
who says that he gave such a paper. This is also 
supported by Rabindra Nath Roy l*. \v. G, 
Barrack Commander of the Civic Guard Bar. 
rack to which the present petitioners are 
attached. 


[ 3 ] Mr. Chatterjee appearing before us con- 
tends that there is nothing to show that the 
present petitioners did in fact act in abetment 
of the attempted extortion. In our opinion, it is 
quite clear that the three petitioners were a 
■party to the demand and in fact were consider, 
able aid to the constable in giving force to bis 
demand in that they could be witnesses of the 
non-existence of the cash memo. The tearing up 
of the cash memo was obviously a part of the 
scheme to apply pressure to Libai to make 
him pay and the presence of these men who 
made no protest about the matter and went 
along with the constable to the thana was 
obviously of assistance and intended to bo 
of assistance to the constable in trying to en¬ 
force his demand. At no stage of the proceedings, 
not even, in the trial Court, have the three 
petitioners ever attempted to support the victim 
of the extortion and go against the constable. 
At the thana they did not support his history 
|cf the existence of the cash memo. In the cir¬ 
cumstances, in our opinion, the Magistrate is 
fully justified in concluding that they were 
intentionally aiding the constable in his demand. 
There is no reason, therefore, why the conviction 
should be interfered with. 


[dl Mr, Chatterjee urges that this prosecution 
should fail for want of sanction. Under cl. 
5 ( 2 ) of the Civic Guards Ordinance, I9d0, 
assuming that to be applicable to the present, 
case, no prosecution is to be instituted against a 
member of the Civic Guard 

"in respect of any thing done or purporting to be done 
by him in the discharge of bis function as such 
member except with the previous sanction of ... . the 
Commissioner of Police.” 


An almost identical provision appears in. s- 
270 ( 1 ), Government of India Act. There it is 
laid down that 

"No proceedings, civil or criminal, eball be instituted 
against any person in respect of any act done or pur¬ 
porting to be done in the execution of his duty as a 
servant of the Crown in India and except with the 
consent of the Governor-General.” 

and these provisions have been interpreted by 
the Federal Court in the cases in 48 c. W. N. 
(P. E.) 109 ^ and 49, C. W. N. (F. R.) 55 ® 
in which it has been held that these give no 
protection in respect of charges of bribery under 
s. 161, Penal Code and of breach of trust under 


S3. 408 and 409, Penal' Code. Equally we must 
hold that in the present case no sanction. is 
required for prosecution for abetment of attemp¬ 
ted extortion. The result is that this Rule isj 
discharged. The accused-petitioners must sur¬ 
render to their bail and serve out the remain¬ 
der of their sentences. 

G. N. Buie discharged. 
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FULL BENCH 

B. K. Mukherjea, Ormond and Gopen- 

dranath Das JJ. 

Axviatali Sharip — Applicant—Petitioner 
V. Mujaharali Sardar and others — Co-sharers 
— Opposite Party. 

Civil Rule No. 1854 of 1945, Decided on 24-6-1947, 
from order of Sub*Judge, 2nd Court, Barisal(Bakarganj), 
D/* 24-5-1945. 

(a) Bengal Tenancy Act ( 8 [VIII] of 1885), S. 26 (f) 
—Pre-emption by co-sharer not notified under S. 26 
(c) — Procedure — Whether by suit or application 
under S. 26 (f) (1)—Period of limitation for appli¬ 
cation—Whether governed by Art. 181, Limitation 
Act or by rule of “reasonable time after knowledge 
of transfer.” 

Having regard to the clear intention which the 
Legislature had in enacting S. 26 (f) and the provision 
of S. 26 (c) (4) itself, the right to apply for pre-emption 
is given by S. 26 (f) (1) to all co-sharer tenants irres¬ 
pective of the fact whether the notice under S. 26 (c) is 
served or not. [Para 14] 

The remedy by way of application as provided for 
by tbe section is exclusive, and the ordinary right of 
suit is barred. [Para 15] 

Tbe language of sub-s. (2) of S. 26 (f) is not such as 
to compel the inference that tbe Legislature did not 
intend to make the remedy by way of application 
available to a co sharer who was not served with a 
notice under S. 26 (c): (1869) 28 L. J. C. P. 242 and 
1935 A. C. 532, Ref. [Para 17} 

Period of limitation for an application for pre-emption 
by co-sbarec not served with , a notice, is not “reasonable 
time of his knowledge of transfer.” The words “service 
of notice” cannot be substituted by words “knowledge 
of transfer.” Courts cannot enlarge the scope of a 
statute of limitation by importing into it words which 
are not found there: 19 A. I. B. 1932 Cal. 289; 21 
A. I. B.1934 Cal. 662; 45 p. W. N. 735, Not approved; 
13 Beng. L. R. 292 (P. C.) and (1836) 5 L. J. (n. S.) 
C. P. 291. Ref. [Para 21] 

In tbe absence of any specific provision in the section 
itself regarding tbe period of time within which an 
application for pre-emption is to be filed by a non- 
notified cosbarer, rule of limitation, laid down by the 
Limitation Act is attracted to such cases and the Article 
applicable is the residuary Art. 181 and tbe appliiant 
has three years' time from the date of transfer when 
the right to apply accrues. [Paras 2^ & 25] 

An applicaiion contemplated by S. 26 (f), Bengal 
Tenancy Act, can be regarded as an application under 
tbe Civil Procedure Code, or at any rate an applicaiioii 
for the making of vbich tbe Civil Procedure C<^e gives 
authority: 7 A. I R. 1920 Lah. 51, Ref. [Para 24] 

('42 Com.) Limitation Act, Art. 181, Note 22. 

(b) Interpretation of Statutes—Statute of limi* 
tation—Scope cannot be enlarged. 
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It is agftiQst sound canons of construction to enlarge 
the Boopo of a statute of limilatiou by importing into it 
words which are not found there. A statute of Limi¬ 
tation like all others, ought to receive such a construe* 
*>9 the language in its plain meaning imports, and 
the Qpurt cannot by a process of so-called equitable 
oonstmetion, extend a rule of limitation to cases, which 
migh be within the reasons but not within the words of 
the Statute. 13 Beng. L. B. 292 (P. C.) and 1836) 5 
L. J, (n. S.) C, P, 291, Bcf. OH. [Para 21] 

Annotation: (•42.0om.) Limitation Act, Preamble. 
Note 6b. ’ 


(c) Interpretation of Statutes—Mistake in drafting 
—Casus omissus—Courts cannot supply. 

A casus omissus or a mistake made by the framers 
of the statute, cannot be remedied by a Court of law. A 
case which has been been omitted ia not to be supplied 
merely because there seems no good reason why it should 
have been omitted, and the omission appears consequent¬ 
ly to be unintentional. ' [Poi-a 21] 

Cases referred :— 

1. (1881) 1 B & Ad. 847 : 9 L. J. K. B. 113, Doe d. 
Bishop of Boebester v. Bridges. 

2. (1859) 6 C. B. (N. S) 336: 28 L. J. C. P. 242: 7 W. 
R. 464, Wolverhempton New iWater Works Co. v. 
Hawkeford. 

3. (1935) 1935 A. C. 532 : 104 L. J. P. C. 82 : 153 L. 
T. 441, Attorney-General of Trinidad & Tobago v. 
Gordon Grant & Co. 

4. (*31) 35 C. W. N. 688 : 19 A. I. R. 1932 Cal. 289 : 
69 Cal. 16: 136 I. C. 871, Surjya Kumar y. Munshi 
Noab All. 

5. C34) 38 C. W. N. 634 : 21 A. I. R. 1934 Cal. 662 : 

^ Cal. 870 : 152 I. C. 279, Baikuntha v. Shamsui 
Huq. 

(’34) 38 C. W. N. 1002: 21 A. I. R. 1934 Cal. 830 : 
164 I. C. 576, Brijendra Kumar v. Syamanessa Bibi 

7. (>41) 45 C. W. N. 735, Ayetennessa v. Jahar AIL 

8. (>74) 23 W. R. 318 : 13 Beng. L. R. 292 : 1 I. A. 

Mahomed Bahadur Khan v. 

Colleotor of Bareilly. 

». (1836) 2 Bing N. C. 776 : 5 L. J. (n. S.) C. P. 291, 
Hyde v. Johnson. 

10. (’83) 7 Bom. 213, Bai Manekbai v. Manekii. 

11. (>81) 6 Cal. 707, Inre-Ishan ChunderRoy. 

12. (’94) 16 All, 23, Ranbir Singh v. Drig Pal. 

13. (’95) 22 Cal. 924, Teluk Singh v. Parsoteen Pers- 
baa. 

\i' JmII Karim v. Abdul Karim. 

: 2 A. 1. R. 1915 Cal. 85: 24 I. C. 
2f, Abhoja Charan y. Saroja Sundari, 

^933 P. C. 63 : 54 
All. 1067: 142 I. C. 7 (P. C.), Hanstaj Gupta v. Debra 
Dun Mussoori Electric Tramway Co. Ltd. 

\ 1* 4920 Lab. 61: 55 I. C 

820, Hindusthan Bank Ltd. v. Mehrai Din. 

T • 94 A. I. R. 1934 Cal. 396: 

149 I. 0. 1134, Sakti Saran v. Radbaraman Mandal 
Jitendra Nath Ouha and Satya Priya Ghose— 

Tj t « lof Petitioner. 

rraphulla Kumar Ray—loz Opposite Party. 

B. K. Mukherjea J. — This Rule is directed 
against an appellate judgment of K. M. Islam Esq., 
and Dub.Judge, Barisal dated 24 th March 1946 
by which he affirmed an order of dismissal 
made by the Munsif 5th Court of that place, of 
ftn application, presented by the petitioner under 
fl. 26 (0, Bengal Tenancy Act. 

[a] The facta material for our present pur- 
PO«8 lie within a short compass and may be 
«tated as follows: 
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[3] There are two occupancy holdings record, 
cd in Kbatians 12 and 38 of a certain mouza, 
which belonged jointly to the petitioner and 
opposite parties 4-7. On 23rd January 1912, the 
opposite parties l and 6 transferred their interest 
in both the holdings by way of out and out sale 
to opposite parties 1-3, the consideration money 
being stated to be Rs. 100 in one of the kobalas 
and Rs. 200 in the other. It is admitted that no 

notice under s. 26 (c) (i), Bengal Tenancy Act was 
served upon the petitioner. On I6th December 1943 , 
the petitioner presented an application for purchase 
of the share conveyed to opposite parties 1-3 under 
S. 2G (f), Bengal Tenancy Act, and it was stated 
in the application that be came to be aware of 
the sale for the first time on 30-11-1943. The 
application was resisted by the purchasers on a 
two fold ground. It was said in the first place, 
that the applicant was not a cosbarer tenant and 
hence had no locus standi to present the appli¬ 
cation. The other ground taken was that the 
application was time barred. 

[4] The trial Court decided the first point in 
favour of the petitioner and held that he was a 
cosharer tenant and hence entitled to apply for 

^ pre-emption under s. 26 (f). Bengal Tenancy 
Act. On the other point, however, the decision 
was against him and it was held that as the 
petitioner was aware of the sale long before 
November 1943 and did not come to Court within 
four months from the date of his knowledge, the 
application was time barred. On appeal this 
decision was affirmed by the Sub-Judge, Barisal. 
The petitioner has now come up on revision to 
this Court. 

[5] "The rule originally came up for hearing 
before one of us sitting singly and it was re¬ 
ferred to a Division Bench, As the case involves 
certain points of law with regard to which there 
appear to be no clear provisions in S. 26 (f), 
Bengal Tenancy Act, it has been heard by this 

, bench of three Judges, along with other cases 
involving similar points, under the direction of 
the Hon’ble the Chief Justice. 

[6] The questions requiring decision in this 
case are certainly not free from difficulty, and 
before we advert to the arguments that have 
been advanced by the learned Advocates appear¬ 
ing for the parties, it would be necessary we 
think, to examine carqfully the language of the 
section itself. Section ’26 (f) was first introduced 
into the Bengal Tenancy Act, by Bengal Act 4 
[IV] of 1928, which made all occupancy holdings 
transferable in law subject to the conditions 
prescribed by the Amending Act. As it was then 
framed, S. 26 (f) gave a right of pre-emption to 
the. immediate landlord of the occupancy hold¬ 
ing, when tbe holdings was transferred by the 
tenant, except in certain cases specified in the 
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section, and the procedure for enforcing the 
right laid down in the section itself. This 
was changed in 1938, and by Bengal Act, 6 [vi] 
of 1938 the landlord’s right of pre-emption was 
taken away and in place of that a right of pre¬ 
emption was given to cosharer tenants, when a 
portion or share of the holding was transferred by 
the other cosharers. The substantive provision of 
the old S. 2C (f) was dropped altogether, but subject 
to necessary alterations the language of the old 
section was repeated in the new and practically 
the same procedure was laid down for enforcing 
the right of pre-emption by a cosharer tenant 
which was to be adopted by the landlord under 
the old section. 

[ 7 ] Section 20 (f) (l) as it now stands, pro¬ 
vides, that except in cases of transfer of certain 
kinds which are enumerated in els. (a) to (e) 

“one or more cosharer tenants of the holding, a portion 
or share of which is transferred, may, within four 
monlba of the service of notice under S. 26 (c) apply to 
the Court for the said portion or share to be transferred 
to himself or themselves.” 

[8] Sub-eection (2) lays down that 

"the application shall be dismissed unless the applicant 
or applicants at the time of making it, deposit in Court 
the amount of the consideration money or the value of 
the transferred portion or share of the holding, as 
stated in the said notice, together with compensation 
at the rate of ten per cent, of such amount.” 

[ 9 ] The rest of the section is not material 

for our present purpose. 

[ 10 ] The first question that has been raised 
before us is whether a cosharer tenant upon 
whom no notice of transfer has been served has 
at all a legal right to pre-empt under S. 26 (f) (1), 
Bengal Tenancy Act. If the service of notice 
under S. 26 (c) is a condition precedent to the 
exercise of the right of pre-emption the present 
petitioner would be admittedly out of Court, 
as no notice of transfer was at all issued in 
this case. 

[Ill If it be held that the tight of pre-emption 
is not dependent on the service of the notice of 
transfer the nest question which arises for con- 
aideration is whether the remedy laid down in 
S. 20 (f) is available to a cosharer tenant, who 
has not been served with a notice of transfer. 
Can it be said that in such cases the remedy is 
by way of an ordinary suit in the civil Court? 

[12] If it be decided that for both the noti¬ 
fied and the non-nolified cosharer the remedy is 
the same, viz., by way of application as provided 
for in the section, the last and the most im¬ 
portant question for consideration is, what is 
the period of time within which an application 
byv a cosharer not served with notice of transfer, 
has got to be filed? If there is no provision in 
the section regarding the limit of time in such 
cases, is it necessary that the application must 
be filed within four months or within a reasonable 


^FB) (B. K, Mukherjea J.) A. I* K- 

period of his actually getting knowledge of 
transfer ? 

[ 13 ] We will take up these three points one 
after another. It does not admit of any dispute 
that the language of the section is extremely 
unhappy, and it is a matter of surprise that 
although difficulties arising out of bad drafts¬ 
manship were pointed out, in more cases than 
one decided under the old S. 26 (f) practically 
the same language was repi’oduced in the new 
section without any attempt at removing the 
dofsets 

[14] The first question is whether the right 
of pre-emption under s. 26 (0, Bengal Tenancy 
Act, can be exercised by a cosharer tenant 
who has not been served with a notice of 
transfer under S. 26 (c) of the Act. The obvious 
intention underlying the section is to prevent a 
stranger from entering into the family group of 
tenants, and if this intention is to be given 
effect, no distinction between notified and non- 
notified cosharers can properly or legitimately 
be made. If the right to apply for pre-emption 
arises only when a cosharer is served with 
notice under S. 26 ( 0 ), Bengal Tenancy Act, 

^nothing would be easier for the purchaser than 
* to withhold such notice and render the operation 
of the section altogether nugatory. That the 
right of pre-emption given by S. 26 (f) is not 
dependent on service of the notice of transfer 
would be apparent from the provision of s. 26 (c) 
( 4 ) itself which says that notice is to be given 
only in cases where the provisions of S.*26 (f) 
(1) apply. The whole difficulty is created by 
the fact that the provision as regards time has 
been interpolated betwe®*! two parts of the sec¬ 
tion, which confers on the cosharer the right to 
apply for pre emption. This is undoubtedly bad 
draftsmanship, but we think that having regard 
to the clear intention which the Legislature had 
in enacting S 26 (f) and the provision of S. 26 
(c) ( 4 ) itself, we should hold that the right to 
apply for pre-emption is given by 8. 26 (f) (1) 
to all cosharer tenants irrespective of the fact 
whether the notice under 8, 26 (c) is served or 
not. The provision relating to time is in our 
opinion a separate and an independent provision 
which is not an essential condition of the exer¬ 
cise of the right, but merely imposes a limit of 
time with regard to applioations filed by co- 
sharers served with notice of the transfer. Tho 
right accrues as soon as the transfer is made. 
The first point therefore is decided in favour of 
the petitioner. 

[15] The second point that is raised on behalf 
of the opposite party does not seem to^ present 
much difficulty. The right oi pre-emption exer¬ 
cisable by a co-sharer tenant has been created 
for the firet time by S. 26 (f), Bengal TenanOy 
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Amendment Act of 193 s, and the section itself 
|lay8 down as to how the right is to be enforced 
In these circuuistancos the remedy by way of 
application as provided for by the section 
should be^ deemed to be exclusive, and the 
lordmary right of suit must be held to bo barrocl. 
As Lord Tenterden 0, J. observod in (i 83 i) i b 
& Ad. 847* at p. 859. 

“Where an act creates an obligation, and enforces tlie 
performance m a speci6ed manner, we tako it to be a 
general rule that performance cannot be enforced in 
any other manner. If an obligation is created but no 
mode of enforcing its performance is ordained, the 
cornmon Jaw may in general, find a mode suited to the 
particular nature of the case.” 

[16] The same principle was enunciated by 
Willes J. in (1859) 6 0 . B. (N. s.) 3S6^ and was 
followed by the Judicial Committee in 1905 
A. o. 632.® As we have held that even a co- 
sharer who has not been served with notice of 
transfer comes within the provision of s. 26 (f) 
( 1 ), Bengal Tenancy Act, the only way by which 
he can enforce his right to apply for pre- 
emption (is?) as laid down in the section. 

[ 17 ] Itwas contended by the learned Advocate 

for the opposite party that sub-s. ( 2 ) of s. 26 (f) 
which insists on the applicants’ depositing the 
consideration money as stated in the notice of 
transfer, would go to show that the provision 
of this sub.section was never intended to be 
made applicable to a cosharer not served with 
notice. This is undoubtedly another defect in 
draftsmanship, and the Legislature seems to 
nave assumed that notice of transfer would in 
all cases be served upon the cosharers of the 
vendor. We do not think however that it would 
be impossible for a non-notified cosharer to comply 
with the provision of sub-s. ( 2 ) of s. 26 (f). All that 
the flub-section says is that that the application 
shall be dismissed in limine unless the applicant 
aepoflits in Court the value of the property or the 
amount of consideration money as stated in the 
notice under s. 26(c) together with 10 % of the 
sum as compensation. The value of consideration 
money specified in the notice must, subject to 
any clerical or arithmetical error which Courts 
can always rectify, be the same as the value of 
consideration stated in the instrument of trans¬ 
fer. The applicant even though he might not 
pt any notice under s. 26(c) must be acquain- 
t^3d with the contents of the deed of transfer 
bemre he files the application, and it would be 0 
sufficient compliance with the requirement of 
pb-s. ( 2 ), if the amount stated in the conveyance 
is deposited. In our opinion, the language of 
rob-s. ( 2 ) of S. 26(f) is not such as to compel the 
inference that the legislature did not intend to 
make the remedy by way of application availa- 
Me to a co-sharer who was not served with a 
notice under s. 26 (c). 


tl8] Tbo third iind tho moat material point 
which nnsog for our ooiigidoratian is as to what 
is the period of limitation when an application 
for pre-emption is made by a co-sharor tenant 
wbo has not been served with a uotirc of trau^ 
fer under s. 2G(c). 

[191 Section 20 (f) ( 1 ) as stated above, imposes 
a bar of timo with regard to applications by co- 
sharers who are served with notice of transfer. 
They have got to come within d mouths from 
the service of notice. The section says nothing 
about co-sbarers not served with notice though 
with regard to them as we have said above, the 
right to apply does not depend upon service of 
the notice of transfer. Under old s. 2C (f) 
which related to the right of pre-emption exerci 
ble by the landlord, the landlord bad to come 
within 2 months of the service of notice under 
S, 2G(c).Bengal Tenancy Act, and. it was held in 
a number of cases, all of which were decided by 
Judges sitting singly that if the landlord was not 
served with a notice of transfer, he was bound 
to apply within a reasonable time of his know, 
ledge of the transfer. The first decision on this 
point is that of D. N. Mitter J. in 35 c. w. n 
G88.^ This was followed by Costello J. in 38 
C. w. N. G31® and noticed without dissent by 
S. K, Ghosh J. in 38 C. W. N. 1002.^' 

[ 20 ] So far as the present S. 2G (f) is concern- 
ed it was held by Henderson J. in 45 c. w, k, 
735^ that the same principle would apply 
and that a co-aharer tenant, who was not served 
with notice should apply within a reasonable 
time from his knowledge of the sale. 

[ 21 ] What is reasonable time would of oourse 
have to be determined on the facta and circum- 
stances of each particular case, but as a matter 
of practice, the rule that is generally followed by 
lower (Courts is, that the applicant must come at 
least within 4 months from his knowledge of the 
transfer, and any delay beyond that is considered 
to be unreasonable. We have to consider whether 
the view taken in the cases referred to above 
can be accepted as correct. A suggestion was put 
forward by the learned Advocate for the oppo- 
site party, that although the legislature has not 
BiMCifically prescribed any period of limitation 
within which an application by a non-notified co- 
sharer is to be filed, the Court should in such 
cases take the period of limitation to be the 
same as in the case of notified co-sharer viz., 4 
months, and the only difference would be that 
the starting point instead of being reckoned from 
the service of notice would be counted from the 
date of knowledge of the transfer. It is argued 
that the object of the notice is to acquaint the 
co-sharer of the fact of the sale, and if he has 
got knowledge aliunde he cannot claim more 
than 4 months from the date of his knowledge. 
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This suggestion we feel unable to accept. It is 
against sound canons of construction to enlarge 
the scope of a statute of limitation by importing 
into it words which are not found there. It was 
held by their Lordships of the Privy Council 
that a statute of limitation like all others, 
ought to receive such a construction as the Ian- 
guage in its plain meaning imports, and we can¬ 
not by a process of so-called equitable construc¬ 
tion, extend a rule of limitation to cases, which 
might be within the reasons but not within the 
words of tbe Statute, 21 w.R. 818®; vide the oh- 
servationofTindalC.J.in (183 g) 2 Bing (N.C.)776.'' 
We do not think that it is permitted to us to 
substitute the words " knowledge of transfer" for 
the words "service of notice" as used in the 
section. It is well settled that a casus omissus 
or a mistake made by the framers of the statute 
could not be remedied by a Court of law. A 
case which has been omitted is not to be supplied 
merely because there seems no good reason why 
it should have been omitted, and the omission 
appears consequently to be unintentional {vide 
!^^axweU on Interpretation of Statutes, Edn. 7, 
p. 12 ). For the same reasons the doctrine of rea¬ 
sonable time which was enumerated in the cases 
noted above, seems to us to be unacceptable. In 
case of equitable relief, tbe Court might refuse 
tbe prayer of an applicant who has unduly slept 
over bis rights. This principle can certainly be 
applied when orders, which are more or less dis- 
oretionary with the Court to pass, are claimed 
by a litigant. If the claimant is guilty of undue 
delay by which the other side has been prejudiced 
the Court is always competent to refuse to make 
an order. It cannot be said however that the 
relief by way of pre-emption as provided for in 
S. 26 (f), Ben. Ten. Act, is a discretionary relief 
and tbe Court is at liberty to refuse the prayer 
if in its opinion it is likely to cause injustice. In 
these circumstances if the Legislature either in¬ 
advertently or otherwise omitted to provide any 
period of limitation for applications of a parti¬ 
cular type, we are unable to say that such appli¬ 
cations should be refused if not made within a 
reasonable time. This would be to legislate and 
not to interpret the law as it stands. In our opi¬ 
nion therefore the view taken in the decisions 
referred to above is not sound and cannot be 
accepted. 

[ 22 ] Mr. Roy appearing on behalf of the 
opposite party conceded that if there is really a 
casi^s omissus regarding the period of limitation 
for application by cosharers not served with 
notice of transfer, a Court of law would not be 
justified in importing the doctrine of reasonable 
time in such cases. He contended however that 
the Legislature omitted to provide for non- 
notified cosharers at all in the section, and 
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neither their right nor their remedy were speci¬ 
fied. In such circumstances be says as the omis¬ 
sion is unintentional and would obviously lead 
to injustice, a Court of law would be quite com¬ 
petent to create a right in favour of non-notified 
co-sharers, as a measure of equity, justice and 
good conscience, in exercise of its powers under 
s. 37, Civil Court Act. As the right thus created 
is an equitable right) the Court would be at 
liberty to mould tbe provision of the section in 
such a way as would be conducive to equity and 
justice. Tbe argument no doubt is ingenious but 
as we have already held that the right of not 
notified cosharers is created by the section itself, 
and there is no omission on that point, the con¬ 
tention apparently loses all force. 

[23] The last thing we have to consider is whe¬ 
ther in tbe absence of any specific provision in the 
section itself regarding the period of time within 
which an application for pre-emption is to be 
filed by a non notified co sharer, any rule of 
limitation, laid down by tbe Limitation Act is 
attracted to such cases. In our opinion such 
cases should be governed by Art. 181, Limitation 
Act, which is the residuary Article applicable to 
all applications for which no period of limitation 
is provided for elsewhere in Sch. i to the Act or 
by s. 48, Civil P. C., 1908. We are not un¬ 
mindful of the fact that in a long aeries of deci¬ 
sions it has been held that the residuary Article 
is confined only to applications made under the 
Civil Procedure Code. The decision of the Bom¬ 
bay High Court in 7 Bom. 213^® and that of the 
Calcutta High Court in 6 Cal. 707^* are the ear¬ 
liest authorities on tbe point. The main reason 
given in both these decisions is that an examina¬ 
tion of all the Articles in Scb. i, Limitation Act, 
relating to applications shows that in every one 
of them tbe application is made under the Civil 
Procedure Code. A residuary Article, it is said 
should be construed ejusdem generis with the 
other Articles dealing with applications. The 
other ground put forward is that tbe preamble 
to the Limitation Act indicates that it is intended 
to apply not to all applications but only to cer¬ 
tain applications. This view has been adopted 
in a large number of cases decided since then by 
the several High Courts in India: vide 16 ALL. 
23.'^ 22 cal. 924,^^ 34 Cal. 672 “ 41 Cal. 819.'® In 
60 I. A. 13'® a question arose as to whether an 
application in tbe winding up by the Official 
Liquidator of a company, seeking to recover cer¬ 
tain sums from certain persons as debtors is 
governed by Art. 181 , Limitation Act, Their 
Lordships of the Judicial Committee in course of 
their judgment referred to the long line of cases 
on the point, but they did not decide the ques¬ 
tion finally inasmuch as the application in 
the case before them was not time barred even 
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Art. 181 applied. We think that it mav Im 
n^avy at aome time or other to exa^ne 

which the deoiaione 
mention^ above purport to be baaed. It is nuito 

taje that a residuary Article must refer to appli 

cations of the same kind as those already ^sL 

oiBed, but it cannot be said that an application 

*'‘*‘*'*® necessarily be of*l diefer 

““ “PP^'cation under another 
statute. Moreover s, 29, Limitation Act would 

to suggest that except where special provi 

nfT '’y sP«P'al or local laws the law 

of limitation laid down in the Limitation Act 

to tbe7aot'tbI^' 

i ■ ‘ »■> tte applications 

speeiBed in sch. l, Limitation Act, are h^ot appli! 

cations under the Civil Procedure Code and^at 

least two Articles have been introduced to wit 

Arts. 168 and 178 by the Arbitration Act of iglo 

tioa ^Aci \V° “PP''®**!®”" “Oder the Arbitra- 
tion Act. We do not think that it is necessary 

■“ “«“2 

[24] In our opinion, an application contem 
plated by s. 2G (t), Bengal Tenancy Act can be 
regarded as an application under the Civil Pro 

the making of which the Civil Procedure Code 
gives authority ; vide 1 Lah. 187 .^^ Under s i<i<i 

Bengal Tenancy Act, subject to any rules to the 
contrary that the High Court ma/ frame 

fr tenant ^ 1 .“’'“ ““ “PP'^P-^iPPc by landlord 

the^ct Bhril'?, /"“'“■•ise'l to be made under ! 
he Act shall be made to the Court which would * 

se^on Of the tenure or holding in connec ion 
nroLe'd^n°^ application is made.- The entire 

thnq rofi f / j application under s. 26 (f) is 
thus regulated by the Civil Procedure Code and . 

we have no hesitation in bolding that the resi ' 
duary Art. isi, Limitation Act would be applicable 
to Bach applications, except so far as any S 

held by Costello J. that Art.’ IM t■ ~ 

Tenarcv^AT S- acj/B^enA^l 

^nancy Act, and no question seems to h^ve 
l^n raised that the application was not under cii 
the Civil Procedure Code. Even under the old or 
^ngal Tenancy Act, it was held by a Division 
toch consisting of Sir Francis Maclean C. J 

f?i "*J®*’J* application to set aside a 

sale under s. m was governed by the residuary tra 
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3 Article there being no period of time prescribed 
for snob application in the Act ilself 

I uoHfllA '*PP'‘“tion by a non- 

Pflnnft] P»’0-eniption under s. 2G (f), 

Beugal Tenancy Act, is governed by Art. 181 
Limitatioii Act, and the applicant has three 

5 ears time from the date of transfer wlien tbe^ 
right to apply accrues. 

M The result is certainly anomalous and 
might lead to hardship in individual cases. It 
was obviously the intention of the Legislature 
that these applications should be made within a 

*'n® ^ ‘t® “‘®’ ‘bsposed of as soon 

as possible. The Legislature however is itself to 

blame for creating the anomaly and it is up to 

it to remedy the defect as soon as it can. We 

can only express the hope that the purchaser 

would be very careful to see that notice of trans- 

fer under s. 20 (c) ig duly served on the co- 

this way alone, he can prevent 
the latter from availing themselves of the larger 
period of limitation. In the case before us, the 
petitioner upon whom no notice of transfer was 
served came to Court within three years from 
the date of sale. The application therefore was 

within time and could not be held to be time 
barred, 

[ 27 ] pe result is that the rule is made ab. 
solute, the judgments of the Court below are set 
aside and the case sent back to the trial Court 
in order that an order for pre-emption may be 
made in favour of the petitioner in accordance 
with law The petitioner would be entitled to 
costs of the trial Court. Each party shall bear 
his costs in this Court as well in the lower an- 
pellate Court. ^ 

Ormond J— Having had the benefit, of 
reading the written judgment of my learned 

biother, I need say no more than that I en¬ 
tirely agree. 

G. N. Das J.—I agree. 

Order accordhujly. 


^ A. I, R. ( 35 ) 1948 Calcutta 53 [C. N, 34.] 
Chakravartti and Ellis JJ. 

Puma Chandra Ohose—Defendant — An- 
Vdl(mt V. Srn. Kiran Bala Ghose—Plaintiff 

— Respondent. 

.'Vppenl No. 93 of 1943 . Decided on - 5-5 104 7 , from 
W-24“ 8-1942®°^®'"''''^“^°®’ Court, Zillah Dacca, 

S. 77—Plaint insuffi¬ 
ciently stamped filed within 30 days of Registrar’s 

extended 

time—Suit IS within limitation. 

The provisions of the Civil P. C. including 0. 7 R 11 
(c) and S. 149 apply to a suit filed under S. 77, ’Regis¬ 
tration Act. Hence where in a suit under S. 77, R^is- 
tratiOD Act the plaint though insufficiently stamped^ 
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filed within 30 days of the Registrar’s order refusing 
registration and balance of the court-fee was paid with¬ 
in the extension of time granted by the Court for that 
purpose, the suit must be taken to have been filed when 
in fact it was and therefore is within limitation. 

[Para 6] 

(,’45-Com.) Registration Act, S. 77, N. S. 

(b) Registration Act (1908), S. 77 — Separate 
mention o» S. 72 in, if logical. 

Since S. 76(1) covers a case of refusal under S. 72, it 
would have been sufficient if S. 76 alone had been men¬ 
tioned in S. 77. Therefore the separate mention of S. 72 
n S. 77 is not very logical. [Para 15] 

(c) Registration Act (1908), S. 77—Words “refu¬ 
ses to order document to be registered’’—>Scope. 

Although the accordance of S. 77 with Ss. 72, 75 
and 76 is not perfect it ia clear that S. 77 coveta all 
eases of refusal by the Registrar, whether on an appeal 
under S. 72 or an application under S. 73 or with res¬ 
pect to a document presented before himself. [Para 15] 
(’4o*Com.) Registration Act, S. 77, N. 2 Pt. 9. 

(d) Registration Act (1908), S. 77 — Civil suit 
under—Nature of. 

The cilect of S. 77, read with the sections to which 
it refers, is to make the civil suit a kind of appeal 
against the decision of the registration authorities. 
The section does not merely give an abstract right of 
suit on the happening of certain events: it provides for 
a farther stage of proceedings, of which the previous 
course has been dealt with by the previous sections. It 
does not say "where the Registrar refuses to order a 
document to be registered’’ but says “ where the Re¬ 
gistrar refuses to order the document to be registered." 
The language implies a reference to a particular docu¬ 
ment which has been the subject of proceedings under 
S. 72 or 73 or 76 and the suit is provided as a remedy 
against the refusal of the registration authorities to 
register it. The refusal is the cause of action. [Para 16] 
(’45-Com.) Registration Act, S. 77, N. 14, Pt. 1. 

(e) Registration Act (1908), S. 71(2)—Sub-Regis¬ 
trar refusing registration—Document directed to be 
registered—It is not correct to say that document 
can be registered by any registering Officer. 

(’45-Com.) Registration Act, S. 71, N. 4. [Para 20] 

*(0 Registration Act (1908), S. 77—Suit under— 
Forum—"Office in which document is sought to be 
registered"—Meaning. 

The “oftico in which the document is sought to be 
registered" as contemplated by S. 77, is the office where 

was presented for registration. It ia in 
that oxuce that the document must be sought to be 
registered in the suit under S. 77 and the suit can be 
brought only in the Court within the jurisdiction of 
which such office is situated. If the document was pre¬ 
sented in a wrong office, the suit must still ask for 
registration there, but in such a ease it will bo futile to 
bring a suit, since the Court cannot direct registration 
by an office which has no jurisdiction. [Para 23] 

There is nothing in S. 72 or 73 or 75 from which it 
ean be argued that the proceeding before the Registrar, 
and so a suit under S. 77, are proceedings independent 
•f the proceedings before the Sub-Registrar. Hence 
there, is a bar against seeking registration in a difle- 
rent registration office. [Para 19] 

P. C. Pahrashi and A. C. Bhatlacharjee — 

^ ^ ^ ^ for Appelant. 

J. K. Sen Gupta —for Respondent, 

Chakrayartti J_This appeal raises a ques. 

tion under the Registration Act which does not 
leem to have been considered in any reported 
case. Tbe facts are simple and may be briefly 


summarised as follows. On 8.8-1937, one Sarat 
Chandra Ghosh, the maternal uncle of the plain¬ 
tiff, executed a deed of gift in her favour and 
thereby gave her a piece of land, apparently as 
a present on the occasion of her marriage. The 
land was situated within the jurisdiction of the 
Sub.Begistrar at Barangail in the district of 
Dacca. Shortly after the execution of the deed, 
Sarat died and the document could not be regis¬ 
tered by him. On Sarat's death the plainti^ 
made repeated requests to tbe defendant, who 
is a brother of Sarat and his heir, to get the 
deed registered but be refused to do so and 
thereupon the plaintiff presented the deed for 
registration before the “Special Sub-Registrar” 
of Dacca. That officer, by an order dated 28-4-1938 
refused registration on the ground that execution 
w’as not admitted and tbe document appeared to 
him to be of a suspicious character. 

[8] On 23-6-1933 the plaintiff brought the 
present suit under s. 77, Registration Act in the 
Court of the First Munsiff at Manikganj and by 
her plaint prayed that the document might be 
directed to be registered in the office of tbe 
Special Sub-Registrar of Dacca. Tbe plaint, as 
originally bled, was insufficiently stamped and 
tbe balance of tbe requisite court.feea was not 
paid till some date between 3rd and 11th 
of June which was the period of a second exten¬ 
sion of time granted for the purpose. The defen¬ 
dant resisted the suit on the merits, but raised 
no question as to the jurisdiction of the Court. 
The learned Munsif held against him and found 
tbe deed to be a genuine document, but in spite 
of the prayer in the plaint which sought regis¬ 
tration at Dacca, directed the deed to be regis¬ 
tered by the Sub Registrar of Barangail, with¬ 
in whose jurisdiction tbe property was situated 
and who was himself within the jurisdiction of 
the Munsiff. On appeal by tbe defendant, this 
discrepancy was removed. The learned Fourth 
Subordinate Judge of Dacca upheld the finding 
of the Munsiff, but directed the -plaint to be 
amended in order to bring it into conformity 
with the order made for registration at Baran- 
gail. No opportunity was given .to the defen¬ 
dant to file an additional written statement and 
his appeal was dismissed. He came up to this 
Court with a second appeal S. A. No. 1743 of 
1939, and obtained an order that the appeal 
should be re-heard after giving him an oppor¬ 
tunity to file an additional written statement. 
On a re-hearing of the appeal, as directed, it was 
again dismissed by a successor-in.office of the 
Judge who bad heard the appeal in the first ins¬ 
tance. Thereupon, the present second appeal was 
preferred by the defendant. 

[3] At the re-hearing of the appeal on remand, 
the question of jurisdiction was raised. In his 
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iudgmeut, the learned Judge does not discueg it 
very fully, nor dispose of it very satisfactorily. 
But he has held in effect that the amendment 
was properly allowed and since the property is 
situated within the jurisdiction of the Sub-Regis- 
trai* of Barangail, there is no reason why regia- 
tration by that officer could not be directed and 
why the suit could not be brought in the Court 
at Manikganj, although the deed might have 
been presented for registration before the special 
Sub.Regifltrar of Dacca. 

[4] Although the officer before whom the 
deed was presented for registration has been 
referred to in the case as 'the Special Sub- 
Registrar of Dacca,’ we have satisfied ourselves 
that he was in fact the District Registrar. We 
were informed that 'Special Sub-Registrar’ was 
a term which had come to bo popularly applied 
to the District Registrar, because he has a 
special jurisdiction under s. 30 of the Act to 
register any document which might have been 
registered by a Sub-Registrar subordinate to 
him. The order of 23rd April 1938 itself shows 
that the officer who passed it was the District 
Registrar. 

[5] Before us, two points were urged by Mr. 
Pakrashi who appeared on behalf of the appel- 
lant. He contended in the first place that since 
full court-fees on the plaint were not paid till 
after 30 days had elapsed from the District 
Registrar’s order, the suit was not brought 
within 30 days as required by S. 77, Registration 
Act, and, accordingly, it was barred by limita- 
tion. The second contention was that under s. 77, 
a suit could be brought only in the Court within 
the jurisdiction of which the office where the 
document was sought to be registered was 
situated and since, in the present case, the docu¬ 
ment was sought to be registered in the office of 
the District Registrar at Dacca, no suit could be 
brought in the Court of the First Munsif at 
Manikganj. 

[6] The first ground taken by Mr. Pakrashi 
is entirely misconceived. He argued that the 
Registration Act was a self-contained statute 
which provided for its own periods of limitation 
and those periods could not be enlarged by in¬ 
voking either the Limitation Act or the Civil 
Procedure Code. There is clearly no question of 
enlarging any period of limitation in the pre¬ 
sent case. The plaint was filed within 30 days of 
the Registrar’s order, although it was insuffi¬ 
ciently stamped. Under o. 7, R. li (c), Civil 
P. C., the Court may, if not must, when the 
plaint is written upon paper insufficiently 
^etamped, fix a time within which the requisite 
|6tamp paper should be supplied and the plaint 
jCan be rejected only if the plaintifif fails to 
supply the stamp pap^r within the time bo fixed. 


Again, s, 149 of tho Code expressly provides 
that tbo Court may, at any stage, allow a 
person to pay the balance of the court-feos pay. 
able by him on any document, aod upon such 
payment, the document shall have the same 
force and effect as if such foe had been paid in 
the first instance. Neither provision makes any 
exception against plaints in suits under 3 . 77 , 
Registration Act. As regards the extreme con-'l 
tention that the Civil Procedure Code itselfi 
would not apply, it is enough to say that the 
Registration Act does not deal with Civil Pro¬ 
cedure and Mr. Pakrashi was unable to say 
under what law or principle, application of the 
Code to a civil suit in a civil Court was to be 
excluded. There can be no question that on the 
facts of the present case, the suit must be taken 
to have been filed on 23rd May 1938, when in 
fact it was, and the first contention of Mr. 
Pakrashi must accordingly be overruled. 

[ 7 ] The really substantial question in the 
case is that raised by the second contention of 
Mr. Pakrashi, but before dealing wdth it, refer¬ 
ence may conveniently be made to the terms of 
s. 77. That section, by sub-s. ( 1 ) provides as 
follow'S: 

“Where the Registrar refused to order the document 
to be registered, under S, 72 or S. 76, any person 
claiming under such document, or his representative, 
assign or agent, may, within 30 days of the making of 
the order of refusal, institute in the Civil Court, within 
the local limits of whose original jurisdiction is situated 
the office in which the document is sought to be regis¬ 
tered, a suit for a decree directing the document to be 
registered in such office if it be duly presented for regis¬ 
tration within 30 days after the passing of the decree.” 

[8] The contention is that the office where the 
document is unsuccessfully presented for regis¬ 
tration is the office w'faere it is "sought to be 
registered*’ and a suit can be brought only in 
the Court within whose jurisdiction that office is 
situated, asking for registration in that office. A 
person claiming under a document cannot ac- 
tually seek registration in one office and then in 
his suit ask for registration in another, thus 
enabling himself to bring the suit in the Court 
within whose jurisdiction the office of his later 
choice is situated. In aid of this argument it 
was contended that refusal of registration by a 
particular Registrar or Sub Registrar was the 
cause of action for the suit contemplated by the 
section and accordingly the relief prayed for in 
the suit must have reference to that particular 
officer. 

[ 9 ] Mr. Sen Gupta who appeared for the res¬ 
pondent contended in the first place that the 
words used in the section were "is sought to ba 
registered" and not "was sought.’’ It was thug 
clear that the office contemplated by the sectiOQ 
was the office in which the document was 
sought to be registered at the time the suit was 
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brought, that is to say, the office where regis¬ 
tration was asked for by the plaint. 

CiO] It was contended in the second place 
that the section did not require that such office 
must be the office where the document had been 
presented for registration. The first part of the 
section merely recited the events on the happening 
of which a right to bring a suit in a civil Court 
would arise, but its effect was not to make 
refusal of registration by a particular officer the 
wrong for which a remedy was provided in a 
civil suit. 

[11] It was contended thirdly that where as 
in the present case, the refusal was on the 
ground of denial of execution, the order allow, 
ing registration, whether passed by the Registrar 
under S. 75 ( 1 ) or by the evil Court under S. 77, 
merely established the right of the party con¬ 
cerned to have the document registered. Unlike 
an order passed under s. 72, it did not correct 
the action of any particular officer and accord¬ 
ingly there was no reason why in such a case 
the plaintiff in the suit under S. 77 should be 
held to the office which bad refused him regis. 
tratiOD. This result was said to follow from 
Ss. 35 (3) (c). 71 (2), 73, 74, 75. and 76 (b). 

[ 12 ] it will be seen that the whole question 
turns primarily upon the true meaning of the 
words “is sought to be registered,*' occurring in 
S. 77. If they mean "is sought in the plaint,” it 
is clear that no objection could be taken to the 
jurisdiction of the first Munsiff at Manikganj on 
the plaint, as amended. But if the reference is 
to the original attempt made to obtain registra¬ 
tion, failure in which is the occasion for bringing 
the suit, the plaintiff in a suit under S. 77 is not 
entitled to change the registration office and 
thereby confer jurisdiction on another Court. 
He must adhere to the office where he tried to 
obtain registration and failed, and bring his suit 
in the Court within whose jurisdiction that ofiQce 
is situated, for that is the office where the docu¬ 
ment "is sought to be registered.” 

[13] It is clear that the view contended for 
by the respondent is of importance only in cases 
where registration could legally be had in either 
Of the two offices, unless it is said that even if a 
person presented his document in an office which 
bad no iurisdiclion, he can, in his suit, ask for 
registration in an office which has. It is also 
clear that if the view contended for by the 
appellant be correct, a suit will be worth while 
only in cases where the office in which the docu¬ 
ment was presented for registration was one 
where it could legally be registered under s. 28, 
29 or 80 . If registration in the same office must 
be asked for in the suit, it will he useless to ask 
for it if the office be one where registration could 
not be had in law. With regard to cases coming 


under s. 30, a further qualification must be made 
and a suit will be worth while only if the regis¬ 
trar received the document in the exercise of his 
discretion, but refused registration on the merits. 
LarStly, on the appellant’s contention, even if a 
document might be registrable in two different 
offices, a party cannot, after presenting it in one 
of them ask in his suit for registration in the 
other. 

[14] With these practical implications of the 
two respective view’s in mind, we might now 
approach the task of interpreting S. 77. Bat it 
will be useful to ascertain first the different 
kinds of case to which the section applies, for 
its true meaning must be one which applies to 
all cases covered by it. 

[15] The section gives a right of suit "where 
the registrar refuses to order the document to 
be registered, under s. 72 or s. 76.” Section 76 (l) 
covers three cases: (a) that of the registrar re¬ 
fusing to register the document, when presented 
in the first instance to himself, (b) that of hi» 
refusing to direct registration under s. 72 and 
that of his so refusing under S. 75. Since S. 76 (l) 
covers a case of refusal under S. 72, it would 
have been sufficient if S. 76 alone had been men¬ 
tioned in s. 77 and the separate mention of S. 72 
is not very logical. The refusal under S. 72 has 
referencc'to the case wffiere a sub-registrar refuses 
registration on a ground other than denial of 
execution and thereupon an appeal is taken to 
the registrar. The refusal under S. 75 refers to 
the case where a sub-registrac refuses registra¬ 
tion op the ground of denial of execution and 
thereupon an application is made to the regis¬ 
trar. Section 77 makes no mention of S. 76. The 
logical way of expressing the section would have 
been either to mention only s. 76 which would 
cover all the three cases or to mention all the three 
Ss. 72, 75 and 76, the last applying to cases of 
original refusal by the registrar. To such cases 
the language of S. 77, viz., “refuses to order the 
document to be registered,” is not, it is true, 
wholly appropriate, for while it would cover 
cases of denial of execution, where the registrar 
directs or refuses to direct the document to be 
registered {see S. 35 (l). proviso, s. 74 and S. 76> 
prUna facie it would not cover other cases 
where, apparently, the registrar simply registers 
a document or refuses to register it. But although 
the accordance of S. 77 with ss. 72, 75 and 76 is 
not perfect it is reasonably clear that the section 
covers all coses of refusal by the registrar whe- 
ther on an appeal under s. 72 or an application 
under S. 73 or with respect to a document pre¬ 
sented before himself. 

[16] In our opinion, the effect of s. 77, readi 
with the sections to which it refers, is to makel 
the civil suit a kind of appeal against the deci-l 
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sion of the registration authorities. The section 
does not merely give an abstract right of suit 
on the happening of certain events: it provides 
for a further stage of proceedings, of which the 
previous course has been dealt with by the 
previous sections. It does not say "where the 
registrar refuses to order a document to be 
registeredi" but says "where the registrar re- 
fuses to order the document to be registered." 
The language implies a reference to a particular 
document which has been the subject of proceed¬ 
ings under s. 72 or 73 or 76 and the suit is pro. 
vided as a remedy against the refusal of the 
registration authorities to register it. The refu. 
sal is the cause of action. From that it follows 
that the relief contem^ated byjbe section is 
reversal of the order of refusal and the prayer 
contemplated by it is that the office which has 
refused to register the document be directed to 
register it. In other words, the office "in which 
the document is sought to be registered" and 
which, under the terms of the section, must be 
' directed to register it if the suit succeeds, can 
only be the office where the document was 
presented for registration. 

Cl7] We do not think the use of the present 
tense creates any difficulty or that its effect is to 
enable the plaintiff to choose at bis will any 
competent office he likes. In our opinion, the 
scheme of the series of sections from s. 72 to 
S. 77 is that a person, claiming under a document, 
seeks to have it registered in a particulr regis. 
tration office and having failed in his attempt 
before the registration authorities, carries the 
same attempt further by means of a civil suit 
which, in essence, is a continuation of the same 
proceeding in another forum. There is but one 
'seeking' throughout and.accordingly, the section 
appropriately uses the present tense. 

• [ 18 ] It does not seem to us to be correct to 
say, as the respondent contended, that in caees 
coming under S. 78, the proceeding before the 
Registrar is an independent and original pro¬ 
ceeding having no reference to the order of the 
Sub-Begistrar, but launched only "in order to 
establish the right to have the document regis¬ 
tered." The point of the argument seems to be 
that if even before the Registrar, it is not neces¬ 
sary to seek registrafion by the particular Sub- 
Registrar who refuses to register the document, 
still less can it be necessary in a suit under S.77. 
Section 77, however, is not limited to cases 
coming under s. 78 but covers all cases; and 
even with respect to cases under s. 73 , the 
assumption underlying the argument is not 
correct. It is true that the section speaks of 
.establishing a right to registration ; but by the 
order passed on the application under s. 76 (i), 
the Registrar must "order the document to be 


registered." Under 3. 75 (2), when such an order 
is passed and the document is duly presented 
for registration, "the registering officer shall 
obey the same." In our view, it is not possible 
to say that the order is an order at large, to be 
obeyed by any competent registering officer to 
whom the document may be presented for 
registration. It is noticeable that in cases com- 
ing under s. 72, which comprise all cases except 
those of denial of execution, the appeal to the 
Registrar must be against the order of the Sub- 
Registrar, and if the Registrar directs the docu¬ 
ments to be registered, "the Sub-Registrar shall 
obey the same." There can thus be no doubt 
that in cases coming under s. 72, the proceeding 
before the Registrar is not an independent pro- 
ceeding and the Officer to whom the document 
must be presented if the appeal succeeds and 
who is directed to obey the Registrar’s order, is 
the same Sub-Registrar who had refused regis¬ 
tration. We can find no reason to think that 
with respect to the single type of case which 
comes under s. 73, the Act makes a distinc¬ 
tion and no reason why it should have done so. 
It is true that in describing the officer who is to 
obey the Registrar’s order in this class of cases, 
S.75 (l) uses the general term "registering 
officer,” but the obvious reason is that S. 75 (i) 
covers cases of original presentation before a Sub- 
Registrar as well as of such presentation before 
the Registrar himself (sees.74). Lastly, in the 
case of refusal by the Registrar to register a docu¬ 
ment presented to himself which also is covered 
by 9.77, it is meaningless to say that the pro¬ 
ceeding before the Registrar is an independent 
proceeding. 

[19] In our opinion, there is nothing in s. 72 
or 73 or 75 from which it can be argued that the 
proceeding before the Registrar, and so a suit 
under S 77, are proceedings independent of the 
proceedings before the Sub-Registrar so that 
there is no bar against seeking registration in a 
diflferent registration office. 

[ 20 ] Another argument was that s. 71 ( 2 ) 
showed that after a document, refused registra. 
tion by a Sub-Registrar, had ' been directed to 
be registered, it could be registered by any 
registering officer. The argument is surprising. 
Section 71 ( 2 ) merely says that "no registering 
officer" shall accept for registration a document 
on which a refusal of registration has been en. 
dorsed, unless and until it is directed to bo 
registered. It is impossible to see how from that 
provision it follows that after the document has 
been directed to be registered, any registering 
officer may register it. The general term ‘regis¬ 
tering officer’ on which much reliance was 
placed, has been used obviously because the bar 
affects both Registrars and Sub-Registrars. 
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[' 21 ] The last contention was that if registra. 
t,ioa had to be sought in the same office, an 
impossible situation would arise where, as in the 
present case, the document was presented for 
registration in the first instance before a Regis¬ 
trar, The jurisdiction of the Registrar to register 
a document was, it was said, only discretionary 
and there could not possibly be a prayer for a 
direction that the document be registered by the 
Registrar. It is true that under S. 30 of the Act, 
a Registrar may accept a document for regis¬ 
tration only if he chooses to do so, but the argu- 
ment overlooked that if the Registrar refused to 
accept the document at all, no question of 
bringing a suit could arise. There would be an 
occasion for bringing a suit only if the Registrar 
accepted the document in exercise of his discre¬ 
tion and thereafter refused registration on the 
merits. In such a case, the Registrar having for. 
gone bis privilege of refusing to accept the 
document, there is no reason why he cannot be 
directed to register it, if his view on the merits 
be found to be wrong. 

[22] We have said enough to show that none 
of the arguments of the respondent can dislodge 
what appears to us to be the true view of S,7T. 
That view receives additional support from 
3ub-s. ( 2 ) of the section. The sub-section provi¬ 
des that the provisions contained in sub-ss. (2) 
and (3) of S. 75 shall apply mutatis mutandis 
to documents presented for registration in ac¬ 
cordance with a decree passed under S. 77. If S. 
75 ( 2 ) implies, as we have held it to do, that the 
document must be.presented to the same register* 
ing Officer who bad refused registration and 
that it is he who is directed to obey the order 
ef the Registrar, it follows that in the case of 
a decree under S. 77 as well, the document must 
be presented to the same registering officer and 
it is he who is directed to obey the decree. It 
follows further that since a suit under S. 77 must 
be for a decree "directing the document to be 
registered” in the office "in which the document 
is sought to be registered” it is intended that 
such office must be the office where the docu¬ 
ment was first presented for registration. Sec¬ 
tion 75 ( 3 ) emphasises further the correctness of 
this view. There it is provided that the registra. 
cion shall take effect as if the document had been 
registered when it was first duly presented for 
registration. If the respondent’s view be cor. 
rect, it would be possible for a person to present 
his document to an office having no jurisdiction 
and, on being necessarily refused registration, to 
bring a suit, asking for registration in another 
and a competent office, and to obtain the neces¬ 
sary direction. How could S. 75 (3), which ap¬ 
plies mutatis mutandis to all documents pre¬ 
sented for registration under a decree in a suit 
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under s. 77, apply at all in such a case ? The 
document had not previously been duly present¬ 
ed for registration in any office and accordingly 
the sub-section cannot apply and the registra¬ 
tion, which must almost certainly be time-bar¬ 
red if the benefit of the sub section cannot be 
obtained, cannot take effect. It is no answer tp 
say, as the respondent did say, that in such 
a case the Court will not decree the suit. His own 
argument was that the suit was an independent 
proceeding, which had no reference to proceed, 
ings before the Registration authorities and in 
which the only question was the registrability 
of the document. If so, there is no reason why 
the Court should dismiss the suit simply because 
the document had been presented to a wrong 
office. 

[23] In our opinion, the conclusion is in. 
escapable tbatlhe office “in which the document 
is sought to be registered,” as contemplated by 
s. 77 , is the office where the document was 
presented for registration. It is in that office that 
the document must be sought to be* registered in 
the suit as well and the suit can be brought only in 
the Court within the jurisdiction of which such 
office is situated. If the document was present- 
ed in a wrong office, the suit must still ask for 
registration there, but in such a case it will be 
futile to bring a suit, since the Court cannot 
direct registration by an office which has no 
jurisdiction. 

[ 24 ] For the reasons given above, it must be 
held that the plaintiff bad no right to ask for 
registration by the Sub-Registrar at Barangail, 
as she did on the plaint as amended and on 
that basis to bring and maintain her suit in the 
Court of the First Munsif at Manikganj. The 
appeal is accordingly allowed, the judgment-and 
decree of both the Courts are set aside and it is 
directed that the plaint be returned by the trial 
Court to the plaintiff for presentation to thh 
proper Court. Each party will bear its costs 
throughout. 

Ellis J.—I agree. 

G.N. Appeal allowed. 


A. I. R. (35) 1948 Calcutta 58 [C. N. 25.] 

Sen J. 

B. N. Chatterjee — Complainant v, Dinesh 
Chandra Guha —^ Accused, 

Criminal Bef. No. 106 of 1947, Decided on 7th July 
1947. 

(a) Evidence Act (1872), S. 106—Applicability to 
criminal cases. 

It is quite true that the provisions of S. 106 should 
be applied with great care and caution in criminal oases 
but it cannot be said that it has no application to oeU 
minal cases. [Para 2] 


B. N. CHAT.TERJEE V. DiNESH CHANDBA 


1948 


Sadhan Kumau 


(b) Evidence Act (1872). S. 106~Accused alleged 

A® S. 291(2), Calcutta Municipal 

M 7"»®V A ” proof — Presumption — Calcutta 
Municipal Act (3 [III] of 1923), S. 291 (2). 


Where the aooused is alleged to have disobejed the 
provisions of S. 291 (2), Caloutla Municipal Act by 
effecting alteration in the water pipe of his bouso by 
persona who were not plumbers licensed by ibe Munici¬ 
pality, it is for the aooused to show that the persons 
employed by bim were licensed plumbers, and if he does 
not disclose their names and gives no reasonable expla¬ 
nation for such non-disclosure, it can be reasonably pre¬ 
sumed that he employed persons who did not pos«ess a 
license. 2 ] 

Mali6)%dra Kumar Qhose and Nagcndra Kumar 
Dutt — In support. 

Sholanath Roy u?id Saiicndra Nath Choudhury — 


In opposition. 


Order. — After hearing the learned advocate 
for the parties, I am of opinion that this refer¬ 
ence must be rejected. The case briefly is as 
follows : One Dinesh Chandra Guha is alleged 
to have effected alteration in the water pipe of 
faia house by persons who are not plumbers 
licensed by the Municipality and thereby having 
disobeyed the provisions of s. 291 ( 2 ), Calcutta 
Municipal Act. as extended to Howrah. Disobe¬ 
dience of the provisions of S. 291 is made punish- 
able by S. 488 of the aforesaid Act read with the 
table annexed to the aforesaid section. He was 
prosecuted by the Municipality and his defence 
waa a total denial of having effected the altera¬ 
tion. The learned Magistrate trying the case has 
found that the alteration waa effected by Dinesh 
Chandra Guha employing certain Ooriya mis- 
tries. The Magistrate also found that the Ooriya 
miatries were not licensed plumbers. On these 
findings he convicted Dinesh Chandra Guha and 
sentenced bim to pay a fine of Rs. 30 in default to 
suffer simple imprisonment for a period of two 
weeks. Against this decision the Sessions Judge 
was moved and be has made this reference. In 
his letter of reference he says : 

*Tt can be taken as an established fact now that a 
water pipe of the house of the accused at No. 27 Kshetra 
Mitra Lane, Howrah, waa shifted and the level of the 
water tap lowered without any permission from the 
Municipality.” 


He goes on to say however in his letter that 
there was no evidence to show that the work 
was done by an unlicensed plumber. The learned 
Judge states that as there is no evidence that the 
plumbers who did the work had no license the 
prosecution has failed and he has therefore re¬ 
commended that the order of conviction be set 
aside and the fine be remitted. 


C 2 ] In my opinion, the learned Judge is wrong 
in this view. It has been established beyond all 
doubt that the work was done by certain Ooriya 
plumbers or mechanics. It has also been estab¬ 
lished beyond all doubt that these plumbers or 
mechanics did not take any permission from the 
Municipality. Under the- rules framed under the 
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Calcutta Municipal Act as extended to Howrah 
no licensed plumber shall do work of the nature 
above described without permission of the Muni¬ 
cipality, Now the I^Iunicipality having proved 
these facts, can it bo said that the conviction of 
the accused is wrong? The accused gave no evi¬ 
dence and did not disclose the names of the per- 
sons employed by bim. As a matter of fact he 
denied having caused the work to bo done at 
all. Now it is not possible for the Municipality 
to know who the plumbers employed by the 
accused were. That is a fact peculiarly within 
the knowledge of the accused and it was, in my 
opinion, for the accused to show that the persons 
employed by him were licensed plumbers. In 
this connection I would draw the learned Judge’s 
attention to the provisions of S. lOU, Evidence 
Act. I fully realise that the provisions of 3 . lOC, 
Evideneo Act, should be applied with great care 
and caution in criminal cases but it cannot be 
said that it has no application to criminal cases, 
Hero the gravamen of the offence consists of the 
employment of a person w^bo has no license 
The employer is often the only one who can say 
who has been employed. If he does not disclose 
the name of the person employed and gives no 
reasonable explanation for such non-disclosure, 
then it can be reasonably presumed that he em¬ 
ployed somebody who did not possess a license. 

[ 3 ] In the present case, I am of opinion that 
it was for the accused to disclose the names of 
the person he employed or to give some explana¬ 
tion for such non-disclosure. It was also open to 
the accused to show that the persons whom he 
employed had a license. The accused has done 
none of these things and, in my opinion, the 
Court was right in inferring from all the facta 
and circumstances of this case that the persons 
employed by the accused had no license. The 
reference is accordingly rejected, and the order 
of conviction is upheld. 

V.R. Reference rejected. 

A. I. R. (35) 1948 Calcutta 59 [C. N. S6.} 
Lodge and Amin Ahmad JJ. 

Sadhan Kumar Bhattacherjee — Appellant 

— Petitioner v. Sunil Kumar Bhattacherjee 

and others — Defendants—Opposite Party, 

Civil Rule No. 1594 of 1946, Decided on 7-7.1947, from 
order of 3rd Addl. Dist. Judge, 24.Pargana8 afc Alipur, 
D/- 25-5 1946. 

Arbitration Act (1940), S, 34—“Taking any other 
steps in the proceedings” — Applying for time to 
file v/ritten statement. 

The filing of an application for time is taking otliei: 
steps in the proceedings as provided in S. 34 and, there¬ 
fore, a person who has applied for time to file a written 
statement is not entitled at a later date to apply for 
stay of proceedings under S. 34 : 34 Cal. 443 and 11 
A. I. E. 1924 CaL 789, Foil, [Para 6] 
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Cases referred :— 

1. (’07)11 C. W. N. 306 : 34 CaI. 443, SarAt Kumar 
Roy V. Corporation of Calcutta. 

2. (’24) 28 C. W. N. 771 : 11 A. I. R. 1924 Cal. 789 : 
81 I. C. 846, Karnani Industrial Bank Ltd. v. Satya 
Niranjan. 

Sibahali Bagchi — for Petitioner. 

Apurbacharnn Muhherjee and Prafulla Kamal 
Basu — for Opposite Parly. 

Lodge J.—This rule was issued upon the 
opposite parties to show cause why an order 
passed under s. 34, Arbitration Act, 1940, should 
not bo set aside. 


[2] The material facts are as follows: The 
present petitioner, Sadhan Kumar Bhattacherjee, 
son of late Dwijendra Nath Bhattacherjee, insti¬ 
tuted a suit against a number of defendants 
asserting that under a deed of partnership, dated 
2lst September 1933, a deed of agreement dated 
20th September 1933, bis father Dwijendra Nath 
Bhattacherjee, had been a partner of the defen¬ 
dants and since his father’s death, he had become 
a partner of the defendants in the firm Chatter- 
jee Shaw and Co. He asserted further that the 
l^artnersbip deed was executed by three persons, 
viz.: Jatindra, Manmatba and Sunil, of whom 
Sunil was a benamdar of the plaintiff’s father 
Dwijendra and the plaintiff’s uncle Birendra. 
The plaintiff further asserted that for some time 
accounts were rendered and payments duly made 
to his father Dwijendra, but after a time accounts 
were no longer supplied and a large sum of 
money "was due to Dwijendra from the firm 
when Dwijendra died on 12th May I 94 i. The 
plaintiff further averred that after the death of 
Dwijendra, accounts had not been furnished to 
him as partner of the firm and only a sum of 
Rs. 550 had been paid although a much larger 
sum was due. Any attempts made by the plain¬ 
tiff to inspect the books of the firm had been 
resisted and the other partners were denying 
that the plaintiff was a partner in the firm In 
these circumstances the plaintiff prayed for a 
declavation that his father late Dwijendra Nath 
Mukherjee had been a partner of the firm, and 
t^bat on the death of Dwijendra, the plaintiff and 
ms brothers had become partners in the firm. 
He prayed further for accounts from 1936 on¬ 
wards, and for a final decree of the amount 
ascertained by the Court to be due to the plain- 
tm on adjustment of accounts. 


[3] On 2 lst October 1944, defendants 1 and 
tiled an application under s. 34 , ArHtration Ac 
1940, praying for a declaration that the math 
0 referred to arbitration inasmuch as und( 
the partnership deed it had been agreed that a 

T43 The learned Subordinate Judge by his ord( 


dated 7tb March 1946 refused to stay the hear¬ 
ing of the suit under S. 34, Arbitration Act, 1940.- 
The actual order passed was in these terms: 

“Tbe point &s to objection to jurisdiction will b& 
taken up first for trial after filing of written statement 
and framing of issues. Defendants to file written state¬ 
ment on 2dth March 1946." 

Defendants 1 and 3 appealed against this order 
treating it as an order refusing to stay the hear¬ 
ing of tbe suit under S. 34, Arbitration Act, 19 i 0 , 
The learned Additional District Judge after 
hearing tbe parties reversed the decision of the 
learned Subordinate Judge, allowed the appeal 
and directed tbe suit to be stayed and the pavtiea 
referred to arbitration as provided for in the 
deed of partnership. The plaintiff has obtained 
this rule. 

[5] On behalf of tbe plaintiff, it has been 
argued in the first place that as the status of 
tbe plaintiff as partner has been disputed, by 
the other partners, in the firm, S. 34, Arbitration 
Act, 1940 has no application, and the bearing of 
the suit cannot be stayed while the matter be 
referred to arbitration. In the second place, it 
has been argued that the application under s. 34, 
Arbitration Act, 1940, was not filed in accordance 
with the provisions of that section inasmuch' as 
tbe person making the application had already 
taken other steps in the proceeding before ap¬ 
plying to the Court for stay of proceedings. In. 
our opinion, the second argument is well found¬ 
ed, and therefore, there is no reason for us to 
consider tbe first argument. 

[6] The material facts are as follow’s: After 
the plaint was presented, defendants l, 2 and 4 
appeared on 28th August 1944 and filed a peti¬ 
tion for time to file written statements. The 
application for stay of proceedings under 8. 34, 
Arbitration Act, 2940, was filed by defendants 1 
and 2 on 2Ist October 1944. It has been decided 
in 11 O. W. N. 306^ and 28 O. W. N, 771,2 

filing of an application for time is taking other 
steps in the proceedings as provided in S. 19, 
Arbitration Act, 1899, or s. 34, Arbitration Act, 
1940 and, therefore, a person who has applied for 
time to file a written statement is not entitled 
at a later date to apply for stay of proceedings 
under S, 84, Arbitration Act, 1940. 

[7] For the opposite party, it is contended 
that defendant 3 adopted the application under 
S. 34, Arbitration Act, 1940, that at the time 
when that application was filed, defendant 3 bad 
not been even served with a notice of tbe suit, 
and he bad not taken any step whatsoever. It 
is, therefore, contended that the application is a 
good application so far as be is concerned and 
should be allowed. It is true that defendant 3 
was not a party to the application for time made 
on 28th August 1944 nor was he a party to the 
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application for stay of pcoceedingg filed on aist 
October 1944. There is nothing whatever on the 
Tword to show that he associated himself with 
the application for stay of proceedings at any 
P^ior to the filing of the appeal against the 
o^er passed by the learned Subordinate Judge. 
The order passed by the learned Subordinate 
Judge was dated 7th March 1946. lu the moan- 
time, defendant 8 had made an application for 
time to file written statement on 24th May 1945. 
It follows, therefore, that defendant a had him. 
Mlf m^e no application for stay of proceedings 
TOfore taking other steps in the proceeding. We 
are unable to hold that the application filed by 

^ ^ also 

application by^efendant 3 to 
the same effect made on the same date. In our 

Sr^s w proceedings 

the Mrfin. M f1910, was made by 
^ I»rties to the proceeding after these parties 

iaten other steps in the proce^eding. 

nL^ 1 r • “ jeri^iotion to 

Arbitration Act, 
Additional 

inn * 1 , exceeded his jurisdiction in pass- 

ing the stay order. 

[8] This rule is accordingly made absolute. 
Ihe order of the learned Additional District 
Judge is set aside and the application for stay is 
rejected. We make no order as to costs in this 
Oourt. 

&hmad J.—I agree. 

Rule made absolute. 


V.R. 


A. I. B. (35) 1948 Calcutta 61 [C. A. 27.] 
B. K. MaKHERJEA AND SHARPE JJ. 

Jagatbandhzi Biswas and others — Plain, 
tiffs — Appellants v. Iswar Chandra Nandy 
and others Defendants — Respondents. 

Appeal No. 1286 of 1941, Decided on 18*4-1946, 
from appellate decree of Sub-Judge, 3rd Court, Chit¬ 
tagong, D/- 28-4-1941. 

Transfer of Property Act (1882), S. 44—Applica¬ 
bility-Principle of S. 44 applies to involuntary 
sales — Stranger purchasing at court-sale share 
of coparcener in family property — Suit by him for 
joint possession against other coparceners is not 
maintainable.—T. P. Act (1882), S. 2 (d). 


Cd.^i's referred : 

1. (130S) •- W. II, MiH. 80 : n..„K. I„ |(, Vol. 17'. 

'■ SculKlur...' 

Vi ^ ^ LuMiiifi N. \‘(i iift.y 

>int4yAk. ^ 

4 . (•71J-77) 2 Mom. 076. Knllaru v. Votikm. -i, 

6. (10) I. C. L J. : 7 I. c. K-lum.l,. cium 

diT V. Siiroda Proh-jul. ' 

1' • V- 

I. C. J9I, Oirija Kanlu v. MdIjuu Chuiidra. 
thandra Sehhar Sen nud Purgesh Pro^d JMs 

, ("*■ Apiwllant.s 

Atimar IMS a„i>(a — for Kcspondenls. 

B. K. Mukherjea J —Tin's appeal is on behalf 
of tbo plaintiffs and it arises out of a suit com¬ 
menced by thorn for ostablishmont of their title 
to one-third share of the property in suit and 
for recovery of joint possession along with the 
defendants. The material facts lie within a very 
short compass and are not in controversy. The 
subject-matter of dispute is a tank which apijor- 
tams to noabad taluk Bhabani Charau which 
originally belonged to one Gour Hari Nandi in 
taluki right. On Gour Hari’s death, it devolved 
on his three sons, namely, Iswar Chandra (de- 
fendant 1), Chandra Kumar (defendants) and 
Sasi Kumar. Sasi Kumar made a gift of his one 
third share in the property to his wife Mallika- 
bala who is defendant 2 in the suit. It is not 
disputed that the tank was and is enjoyed as a 
part of the dwelling bouse owned by this family 
of three brothers. On 15-9-1929, the interest of 
Chandra Kumar in the tank was put up to sale 
in execution of a money decree against him ob. 
tained by a third party, and it was purchased 
by one Mobendra Chandra Majumdar. Mohen- 
dra took symbolical possession of one-third 
share of the tank on 22-1 1928 (sfc). Later on, he 
sold his share of the tank along with other pro¬ 
perties to Syama Charan Biswas, the predecessor 
of the plaintiffs, by a kobala, dated 23 3 - 1930 . 
Syama Charan, it is said, enjoyed the tank 
jointly with the other cosharers while he was 
alive, and after his death, his successors, the 
present plaintiffs, were also in joint possession, 
but they were dispossessed by the defendants on 
10 12-1939, which led to the institution of the 
present suit. 


Although S. 44 does not in terms apply to involun¬ 
tary Bales, e. g., sales in execution of decrees, by virtue 
of S. 2 (d), the principle of that section can be applied 
to involuntary sales as a role" of equity, justice and 
good conscience. Hence where a stranger purchases the 
share of one of the coparceners in a tank enjoyed as a 
part of a dwelling house owned by the joint family at a 
Court sale, a suit by such a purchaser for joint posses¬ 
sion against the other coparceners is not maintainable : 
Case law discussed. [Paros 5 A 7] 

T. P. Act. 

(’45) Chitaley, S. 2 N. 6 Pt, 11 and S. 44 N. 8. 


[ 2 ] The defence, in substance, was that the 
disputed tank being a part and parcel of the 
defendants’ homestead, the plaintiffs who were 
strangers to the family were not entitled to any 
relief by way of joint possession, and their only 
remedy was by a suit for partition. Both the. 
Courts below gave the plaintiffs a declaration of 
title to the extent of one. third share in the tank 
in suit, and they concurred in dismissing the 
plaintiffs’ claim for joint possession on the 
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ground that they, being outsiders, were not enti¬ 
tled to joint possession under the provision of 
S. 44, T. P. Act. The plaintififs have now come 
up on second appeal to this Court. Mr, Chandra 
Sekbar Sen, appearing in support of the appeal, 
has contended before us that the Courts below 
erred in law in holding that the provision of 
S. 44, T. P. Act, was applicable to the facts of 
the present case. It is argued that the plaintiffs’ 
title being based upon an involuntary sale in 
execution of a decree of a Court, S. 2 (d), T. P. 
Act, would exclude the operation of S. 44 of the 
Act; and if S.44, T. P. Act, is out of the way, 
there is no other law which stands in the way of 
the plaintiffs’ obtaining joint possession of their 
share of the j^ropgrty to which they admittedly 
have title. 

[3] Now, para. 1 of S.44, T. P. Act, lays down 
the general rule that the transferee of a share 
in a joint property acquires all the right, title 
and interest which the transferor had at the 
date of the transfer, subject to all conditions and 
liabilities affecting the interest thus transferred. 
This includes the right to joint possession which 
bis predecessor bad, but as the presence of a 
stranger in a family dwelling house might lead 
to serious breaches of the peace, para. 2 which 
is a sort of proviso to the main provision lays 
down that: 

‘‘Where the transferee of a share of a dwelling bouse 
belonging to an undivided family is not a member of 
the family, nothing in this section shall be deemed to 
entitle him to joint possession or other common or part 
enjoyment of the house.” 

[4] ^ye agree with Mr. Sen that S. 44, T. P. 
Act, does not directly apply to a sale in execu¬ 
tion of decree. The Transfer of Property Act, as 
its preamble shows, is enacted “to define and 
amend certain parts of the law relating to the 
transfer of property by acts of parties;” and 

S. 2 (d) expressly lays down that nothing in the 
Act shall be deemed to affect “any transfer by 
operation of law or by, or in execution of, a 
decree or order of a Court of competent juris¬ 
diction;” save as provided by s. 57 and chap. 4 
of the Act. We are also unable to accept the 
view taken by the lower appellate Court that as 
Syama Charan, the plaintiffs* predecessor, was 
himself a purchaser at a private sale, he could 
not claim exemption from the operation of s. 44, 

T. P. Act, even though his vendor was an exe¬ 
cution sale purchaser. If the' purchase of the 
share of Chandra Kumar by Mohendra at an 
execution sale was not affected by s.44, T. P. 
Act, and Mohendra could get joint possession of 

• the property although be was a stranger to the 
family, anybody deriving title from Mohendra— 
no matter by private purchase or otherwise,— 
could not certainly be placed in a different 
position. 


[5] The learned Advocate for the respondent 
has candidly stated to us that he is not prepared 
to support the decision of the Court of appeal 
below on the ground mentioned above. He 
argues, however, that although s. 44, in terms, 
may not apply to a sale in execution of a decree, 
yet the principle underlying the section is appli¬ 
cable to an execution sale. We think that this 
contention is right and must succeed. It is to be 
noted that prior to the passing of the Transfer 
of Property Act, 1882 , there was some conflict 
of judicial opinion on the point as to whether 
the purchaser by a judicial sale of the share of 
a member of a joint family was entitled to be 
placed in physjpal possession of any part of the 
family dwelling house. Though there are cer¬ 
tain authorities which decided the question .m 
favour of the execution sale purchaser, there 
was expression of opinion in the other way too. 
Thus in 2 w. R. Mis. 30,^ Kemp J. observed that 
it was inequitable with reference to Hindu cus¬ 
toms and prejudices to permit a stranger to 
intrude himself upon the privacy of a joint 
Hindu family residence, more particularly when, 
as.happens in many instances, a stranger is 
actuated by motives of enmity, and the learned 
Judge suggested that the difficulty might be 
met if instead of joint possession in execution of 
the decree, partition, proportionate to the share 
of the purchaser was effected. The Bombay 
High Court in several cases took the view that 
when the purchaser of a coparcener’s share had 
already obtained joint possession peacefully of 
the share purchased, he would not be ousted at 
the instance of the coparceners, but no suit for 
joint possession would lie at the instance of the 
stanger purchaser : vide 12 Bom. H. 0. R. 138 ;* 
1 Bom. 95;® and 2 Bom. 676.* 

[6] These cases were considered by West- 
ropp 0. J. and N. Haridas J. in 6 Bom. 499.® In 
that case, a judgment-creditor attached in exe¬ 
cution and caused to be sold the judgment- 
debtor’s undivided share as a member of a joint 
Hindu family in seven parcels of land of which 
the applicant was in possession as manager. At 
the sale, Y became the purchaser, and subse¬ 
quently and without having himself entered 
into possession, Y assigned his interest in the 
purchase to G. G. claimed to be put into posses- 
sion, and obtained a Court’s order, directing that 
possession should be given to him. The appli¬ 
cant, however, obstructed the execution of the 
said order, and applied to the High Court to 
declare G not entitled to the possession he 
sought. No division of the property had ever 
been made, and the judgment-debtor had no 
separate occupancy of any definite share in the 
properties. It was held that G’s proper remedy 
was by a suit for partition, and he could not 
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daim to be put into joint poaseaeion with the 
applicant and the other members of the undi- 
vided Hindu family, of the family property. 
Westropp 0. J. observed in the course of hia 
judgment: 

“We Also deem it a far safer practice and less likely 
to lead to serious breaches of the peace, to leave a pur- 
chaser to a suit for partition than to place him by force 
in joint possession with members of a Hindu family, 
which may be not only of a different caste from bis 
own but also different in race and religion." 

[7] Thia judgment was delivered in January 
1881. In the draft bill on the Transfer of Pro¬ 
perty Act prepared in 1879, the proviso to S. 44 ,a 3 
mentioned above, did not find a place. It was 
because of this observation of Westropp 0. J. 
that the proviso was inserted in the final bill. It 
seems to us to be quite clear that the Legisla- 
ture in inserting para. 2 in s. 44, T. P. Act, was 
embodying a principle of law which was already 
recognised by the Courts of law, and although 
S. 44 does not in terms apply to involuntary 
sales, it does not follow that the application of 
the same principle to involuntary sales as a 
rule of equity, justice and good conscience is ex¬ 
cluded. Whatever might be said about cases 
where the stranger purchaser who has obtained 
joint possession peacefully is sought to be ejected 
by other coparceners, we think that we would be 
justified, on the authority of the cases mentioned 
above, in bolding that a suit for possession by 
such a purchaser against the other coiDarceners 
would not lie. It is to be noted that in 5 Bom. 
499,® the case was of a purchaser at a judicial 
sale, and we also find that in some decisions of 
this Court, the principle of s. 44, T. P. Act, has 
been applied to involuntary sales, although this 
specific question was neither raised nor decided: 

12 0. L. J. 625® and 23 C. L. J. 687.^ In our 
opinion, therefore, the decision of the Court 
of appeal below is right though the reason 
assigned for that decision cannot be upheld. The 
result is that this appeal is dismissed. We make 
no order as to costs in this Court. 

Sharpe J. — I agree. 

N.s./d.h. Appeal dismissed. 


A. I. R. (36) 1948 Calcutta 63 [0. N. 28.] 

Lodge J. 

Saila Sala Dasi — Auction-purchaser _ 

Petitioner v. Atul Krishna Mondal and others 
— Judgment-debtor—Opposite Party. 

Civil Buie No. 1921 of 1944, Decided on 4-6-1946, 
against order of Sub-Judge, 4th Court, Alipore! 
D/- 4-7-1944. ' 

(a) Evidence Act (1872), S. 114—Notice by regis¬ 
tered post returned with endorsement 'refused'_ 

Presumption. 

Where notices are sent by registered post and 
returned with the endorsement 'reiased,* the Courts 
ate entitled to presume that they were tendered: 39 
0. W. N. 934, Hel, on, ifPara 6} 
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Where, however, the person to whom Ibo notice- 
were stated to have been tendered denies that they were 
tendered to him the Court is competent to consider the 
circumstances and to hold that the denial under the 
particular circumstances was suflicient to rebut the 
presumption. [Para 5] 

(b) Bengal Tenancy Act (8 [VIII] of 1885), S. 174 
(3)—Application under, outside limitation — Proof 
of fraud—Limitation Act (1908), S. 18. 

In order to succeed in an application under S. 174 
(3) made outside tbe period of limitation prescribed by 
law, the applicant must show that tbe auction-pur- 
chaser was himself guilty of fraud which kept the 
applicant from the knowledge of bis right to make the 
application or was accessory thereto. [Pata 61 

Annotation: (’42-Com.) Lim. Act, S. 18 N. 14 Pt. 2, 

Case referred :— 

1. (’35) 39 C. W. N. 934, Haripada Dutta v. Joy Gopal. 

Paresh Nath Moolcerjee (Jr.) — for Petitioner. 

Ahihash Chandra Ohosc, Uemanta Kumar Bose 
for Ramendra Mohan Majumdar for Demty Regis¬ 
trar — for Opposite Party. 

Order—This rule was issued to show cause 
why an order passed under s. 174 (3), Ben. Ten 
Act, should not be set aside. 

[2] The material facts are as follows. The 
landlord instituted a suit for assessment of rent 
and for recovery of rent and obtained a decree. 
In execution of that decree, tbe holding was put 
to sale on 2l3t May 1942. The sale was confirmed 
in the ordinary way on 22nd June 1942. On 3rd 
July 1942, the auction-purchaser took out the sale 
certificate and, according to the record, obtained 
delivery of possession through Court on 2nd 
March 1943. On 12th June 1943 one of the tenant 
judgment-debtors filed two applications before 
the Court. One was an application under o. 9 , 

R. 13 and the other was an application under 

S. 174 (3), Ben. Ten. Act. In these applications 
he asserted that he had been kept out of know¬ 
ledge both of the decree and the sale and he had 
come to know of both of them on 3rd June 1943 . 
The application under o. 9, E. 13 was dismissed 
on 30th November 1943 and no appeal against 
the order of dismissal was preferred. The appli. 
cation under S. 174 (3), Ben. Ten. Act was dis¬ 
missed by the Court of first instance on 2lst 
February 1944. The learned Munsif found that 
processes bad not been suppressed, that tbe pro¬ 
perty had not been sold at an inadequate price, 
that the auction-purchaser W'as benamdar of one 
of the judgment-debtors and that the application 
was barred by limitation. 

[3] Tbe applicant appealed to the Subordinate 
Judge. His application was allowed, tbe Sub¬ 
ordinate Judge finding that processes were 
suppressed and that there was fraud on tbe part 
of the decree-holder. ‘The learned Judge accord¬ 
ingly set aside the sale on certain conditions. 
The auction-purchaser has moved this Court. 

[4] On behalf of the auction-purchaser it has 



Qi Calcutta 


Saila Bala v. Atdl Krishna (Lodge J,) 


A. I. R, 


been argued firafc, that the learned Judge was 
wrong in his decision that processes bad been 
suppressed and secondly, that the learned Judge 
bad not considered the question of limitation. 

[ 5 ] With regard to the first of these points the 
evidence of service of processes was evidence 
that the concise statement was sent by registered 
XX)st. Some of them were served by the judg¬ 
ment-debtors and seven were returned with the 
endorsement ‘refused.’ It has been argued that 
there is a presumption from this endorsement 
that the notices were tendered to the judgment- 
debtors and that until that presumption is 
rebutted the Court ought to hold that there had 
been proper service. It was argued further that 
in the present case there was no evidence to 
rebut the presumption and that therefore the 
learned Judge was wrong in his finding and 
acted irregularly in the exercise of his jurisdic- 
fion in coming to this wrong finding. Reliance 
was placed on the case in 39 c. w. n. 934 J The 
facts of the case relied on were very exceptional 
and entirely different from the present case. 
(There can be no doubt, however, in view of that 
ruling that where notices are sent by registered 
post and returned with the endorsement ‘refused’ 
the Courts are entitled to presume that they 
were tendered. In this particular case the person 
to whom they were stated to have been tendered 
denies that they were tendered to him. The 
learned Subordinate Judge held that the denial 
in the circumstances of the present case was 
sufficient to rebut that presumption and I am 
not prepared to hold that he was not right in 
doing so or that he was not competent to con¬ 
sider^ the circumstances and this refusal as 
sufficient to rebut the presumption. In this view 
I am not competent to question the finding that 
processes were in fact suppressed. 

[6] This leads us to the question whether the 
learned Subordinate Judge did or did not consi- 
der the question of limitation and whether in 
considering the question of limitation, if he did 
so, be acted with material irregularity in the 

exercise of his jurisdiction. As stated above the 

sale took place on 2ist May 1942. The application 
under S. 174 (3), Ben. Ten. Act was made on 12th 
June 1943, more than a year after the date of sale, 
iherefore prtma facie it was barred by limitation. 
The learned Munsif held that in fact it was barred 
by limitation. It has been argued before me by the 
petitioner that the learned Subordinate Judge 
did nob consider the question of limitation, but 
be confined himself to considering whether fraud 
had been committed by the decree-holder and 
having held that there was a fraud by the decree- 
holder, set asidv the sale without considering the 
question of V'uitation. I am not satisfied“that 
that is wh o learned Subordinate Judge.has 


done. In my opinion the learned Subordinate 
Judge has in fact considered the question of 
limitation, though hia discussion of the matter 
is not free from obscurity. It has been argued 
however that even if he has considered the ques- 
tion of limitation, he has not applied the law on 
the subject correctly and my attention was drawn 
to s. 18, Limitation Act. For the petitioner it 
was argued that fraud on the part of the decree- 
holder would not serve to extend the period of 
limitation under s. 18 , Limitation Act in an 
application to set aside a sale, unless it were 
shown that the auction-purchaser was the person 
guilty of the fraud or was accessory thereto. I 
agree entirely with this point of view. I amj 
satisfied that in order to succeed in an applioa-^ 
tion under S. 174 (3), Ben. Ten. Act, if the 
application is made outside the period of limita¬ 
tion prescribed by law, the applicant must show 
that the auction-purchaser was himself guilty of 
the fraud which kept the applicant from the 
knowledge of his right to make the application 
or was accessory thereto. 

[ 7 ] The question is whether the learned Sub¬ 
ordinate Judge has approached the question of 
limitation from this point of view. It is true 
that in his judgment the learned Subordinate 
Judge contended himself with saying 

in this view of the matter I find that a fraud was 
committed by the decree-holder in bringing about the 
sale of the lands and that sale cannot stand.’* 

This does suggest that the learned Subordinate 
Judge considered that it was sufficient to show 
that the decree-holder had been guilty of fraud. 
But the whole of the discussion in the judgment 
is a discussion of the conduct of the judgment- 
debtor on whose behalf the auction-purchaser 
made the purchase. The learned Judge considered 
the circumstance that some of the postal notices 
were received and some were returned ‘refused’ 
and the learned Judge came to the conclusion 
that it was probable that some judgment-debtor 
bad informed the postal peon that the other 
judgment-debtors refused to receive and aoknow- 
ledge the notices. The learned Subordinate Judge 
then went on to point out that one of the 
judgment-debtors took an active part against 
the applicant who sought to set aside the sale. 
He again pointed out that the same judgment- 
debtor had gone to great lengths to secure the 
propetty either for himself or for his sister. It 
seems to me that the learned Judge was of 
opinion that the judgment-debtor in queslion, 
Rakul, was himself a parly to the fraud 00 m- 
nntted by the decree-holder and was therefore 
in the words of s. 18 "accessory to the fraud.” 
ihe auction.purchaser is, in the view of both the 
Oourts below, merely a benamdar of the judg¬ 
ment-debtor, Nakul. 
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[8] It seems to me that the endings of the 
Subordinate Judge really indicate that the Sub¬ 
ordinate Judge was of opinion that the auction- 
purchaser was accessory to the fraud. If this is 
the right interpretation of the judgment of the 
learned Subordinate Judge, the applicant under 
S. 174, Ben. Ten. Act was entitled to an extension 
of the time by virtue of s. 18, Limitation Act. 
In thew circumstances it does not seem to me 
that this is a fit case in which I should interfere. 

[9] The rule is accordingly discharged with 
costs, hearing fee one gold mobur. 

Hide discharged. 


A. I, R. (38) 1948 Calcutta 63 [C. N. 20.] 

Mitter and Ahmad JJ. 

Kumarkhali Banking Corporation, Ltd., 
Kfzshnagar — Plaintiff—Appellant v. Bihhuti 

Bhusan Pal Chaudhury and others _ Defeiu 

dants — Bespondents. 

Appeal No. 254 of 1943, Decided on 27-6-1947, from 
appellate decree of District Judge, Zillah Nadia, D/- 
o*12-1942e 


Bengal Money-lenders Act (10[X]of 1940), Ss. 3( 
and 36 — Fresh hand-note executed for certair 
amount made up of principal of original hand-not< 
and arrears of interest due — Suit for recovery o 
loan brought more than 12 years after date of frest 
handnote — Principal is that stated in fresh hand 
note and not that of original handnote. 

Sections 30 and 36 must be road together. [Para 1] 

The question whether previous dealing of the partiei 
had been closed and a new obligation created, by th( 
fresh handnote depends upon the intention of the par 
ties pd for purposes of finding out the intention ol 
forties, the document alone has to be looked into, unless 
there is ambiguity : 60 C. W. N. 720, Rd. on. [Para 1] 

where after the execution of bandoote for Rs. 300fl 
accounts are taken and a fresh handnote is executed 
ct Bb, 4000 made ap of Bs. 3000. i. e., the ^rindpal 
the original handnote and Rs. 1000 as the arrears of 
interest due on that date, the fresh handnote creates a 
new obligation and when a suit for recovery of loan 
18 more than 12 years after the date of the 

fresh handnote, the transaction created by the fresh 
handnote cannot, according to the proviso to S. 36 (1) 

principal of the loan for the pur¬ 
pose of S. 30 must be taken to be Rs. 4000, the amount 

handnote. and not 
Rs. 3000 which was the principal of the original hand- 
note : 32 A. I. R. 1946 P. 0. 108, Eel on. ° [Para 1] 

Cases ref erred . 

Be'ifuli Nath Bose v. 

2. (45) 71^ I. A. 166 ; 32 A. I. R. 1945 p p ina • 
I- L. R. (1946) Kar. P. C. 250 : 222 1. C 1 (p C ) 
Bose V. Manmatba Nath Bose. ‘ ' 

Santl v. 

msir Kumar Basu — for Appellant. 

Birendra Kumar De and Jagdis Chandra Ghose- 

for Respondents. 

Mitter J.—In October 1921 , defendant 1 and 
the ancestor of the other defendants borrowed a 

flum of R8. 8000 from the appellant, namely, the 
1948 0/9*10 
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Kumarkhali Banking Corporation Ltd., on a 
handnote at an interest of 12 per cent, per an- 
num. Between I921 and September 1927 they 
paid R9. 1000 as interest. On 28tb October 1027 
accounts wore taken of the loan advanced on 
this handnote of October 1021. It was found that 
R9. 3000 was due on account of principal and 
Rs. IIGO on account of interest. On that date the 
borrower paid Rs. ICO to the lender in cash and 
executed a promissory note for the balance of 
Hs. 4000. That amount is admittedly made up of 
Rs. 3000 which was the principal advanced on 
the handnote of October 1921 and Rs. lOOO being 
Ahe arrears of interest due on that date. The 
handnote is in the usual terms, namely, 

“that OD demand the piomisois promise to pay the 
said sum of Rs. 4000 with interest at 12 per cent, per 
annum, for money advanced to them by way of loan.” 

No reference was made to the promissory 
note of October 1921, nor was the fact mentioned 
that the said sum of Rs. 4000 which was treated 
as the principal in the promissory note w'a? :*■ 
made up of the accounts which we have already 
indicated. After the execution of this promissory 
note for Rs. 4000 on 28-10-1927, the borrowers 
paid to the lender a sum of Rs. 4985-11.9 before 
the institution of the suit by the lender to en- 
force the promissory note of 28.10-1927. That 
suit was instituted on 15-4-1941. In the plaint the 
claim was laid at Rs. 3014-4-3 on the following 
basis. The lender took the principal of the loan 
to be Rs. 4000 mentioned in the promissory note 
of 28-10-1927 and proceeded on the basts of 
S. 30 (1) la), Bengal Money, lenders Act, 1940, 
that is to say, they took up the position that 
they could recover the principal and the interest 
equal to the principal less payments. In fact, 
R3. 3014-4 -3 is the balance which is left from 
Rs. 8000 after deducting the payment of rupees 
4985-11-9. The Court of first instance gave a 
decree for the said sum with costs and made the 
decree payable in five instalments. The bor- 
rowefs preferred an appeal. Before the appel¬ 
late Court they contended, as was their couten- 
tion in the Court of first instance, that the decree 
could only be on the basis that the actual ad¬ 
vance of Rs. 3000 which had been advanced at 
the time when the first promissory note of 
October 1921 bad been executed was to be taken 
as principal of the loan for the purpose of 
S. 30 ( 1 ) (a), and inasmuch as Rs. G145-11-9 had 
already been paid, there could be no decree in 
favour of the lender having in view the provi- 
sioDS of S. 30 ( 1 ) (a), Bengal Money-lenders Act, 
1940. The learned District Judge gave effect to 
this contention. At the time when the learned 
District Judge decided the appeal this Court 
bad given its decision in 45 o. w. N. 109B and 
the learned District Judge gave his decision re- 
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lying upon that decision. Since bis decision the 
decision of this Court in 45 C. W. N. 1091^ has 
been reversed by the Privy Council. The deci¬ 
sion of the Privy Council is reported in 72 I. A 
156.^ The position is clear. Sections 30 and 36 
of the Act, must be read together. Paragraph 1 
of S. 36 contemplates two classes of suits, 
namely, (l) a suit by the borrower for relief. 
We are not concerned with that part of the 
section, because the appeal before us is not in a 
suit brought by the borrower for relief. The 
other class of suits contemplated in S. 36 is a 
suit to which the Bengal Money-lenders Act ap¬ 
plies. The phrase “suit to which this Act ap- 
lilies’’ occurring in S. 36 has been defined in 
S, 2 (22) of the Act, as follows : Suit to which 
this Act applies means any suit.institu¬ 

ted or filed on or after 1-1-1939, or pending on that 
date and includes a proceeding in execution, for 
the recovery of a loan, etc. A suit by the lender 
to recover the loan instituted after 1-1-1939, 
^A'ould be a suit to which the Act applies within 
Ihe meaning of S. 36 of the Act. The relevant 
portion of S. 36 would, therefore, read as fol¬ 
lows : 

“Notwithstandlog anything contained in any law for 
the time being in force, if in any suit to which this Act 
applies, whether heard ex parte or otherwise, the 
Court has reason to believe that the exercise of one or 
more of the powers under this section will give relief to 
the borrower, it shall exercise all or any of the follow¬ 
ing powers as it may consider appropriate, namely, 
shall — (a) reopen any transaction and take an account 
between the parties ; (b) notwitbstanding any agree* 
ment, purporting to close previous dealings and to ere- 
ate new obligations, re-open any account already taken 
between the parties, (c) release the borrower of all liabi¬ 
lity in excess of the limits specified in els. (1) and (2) of 
Section 30.” 

But the power to re-open, etc., is limited by 
proviso (i) to S. 36 (l) of the Act. That proviso 
is as follows: That the Court shall have no 
power to re-open any adjustment or agreement, 
purporting to close previous dealings and to 
create new obligations, which has been entered 
into at a date more than 12 years prior to the 
date of the suit by the parties or any person 
through whom they claim. This suit was insti- 
tuted on 15-4-1941, which is beyond 12 years of 
the handnote of 1927. Therefore, if that hand- 
note closed previous dealings and had created a 
new obligation, the transaction represented by 
the handnote cannot be re-opened, and if that 
transaction cannot be re-opened, the principal of 
the “original loan” for the purpose of s. 30 must 
be taken to be the amount of Bs. 4000, and not 
R3. 3000 which wa3 the actual advance at the 
time when the promissory note of 1921 was 
executed. The Privy Council has pointed out 
in 45 o. w. n. 1091,^ S. 30 and s, 36 of the 
Act must he read together. The sole question 


is whether the previous -dealings of the parties 
had been closed on 28-10-1927, and a new 
obligation created by the handnote executed 
by the borrowers on that date. The question 
would depend upon the intention of the parties 
and for purposes of finding out the in¬ 
tention of the parties, the document and the 
document alone has to be looked into, unless 
there is ambiguity. This is the decision in 50 
0 . w. N. 720.^ There is no ambiguity in the 
handnote in question. Admittedly previous 
dealings between the parties had been closed at 
the time of the execution of the handnote and 
that handnote of 28-10-1927 created a new obli¬ 
gation. The obligation created by the earlier 
handnote of October 1921 has been completely 
superseded by this later promissory note. We, 
accordingly, hold that the principal of the loan 
is to be taken to be Bs. 4000, the amount treated 
as principal in the promissory note of 28-10.1927. 

[ 2 ] The result is that this appeal is allowed. 
The judgment and decree of the learned District 
Judge is set aside and the decree of th^ learned 
Subordinate Judge restored, subject to the modi¬ 
fication about instalments. As the borrowers are 
in involved circumstances, they having other 
debts to pay, we think that the amount decreed 
by the learned Subordinate Judge is to be paid 
in eight equal annual instalments, the first of 
such instalments to be paid on or before 3-1-1948 
and the succeeding seven instalments on or 
within 3rd of January of each succeeding year. 

[8] In view of the fact that bhe learned Dis- 
trict Judge had proceeded on the law as it was 
then laid down, namely, the decision in 45 
C. W. N. 1090* and since that decision given by 
this Court has since been reversed by the Privy 
Council, we think that the parties should bear 
their respective costs throughout, except that 
the plaintiffs would get the costs of the court- 
fees paid on the plaint. In calculating the 
amount of instalments, that is to be added to 
the decretal amount. 

Ahmad J. — I agree. 

D.s. Appeal allowed. 


A. 1. R. (35) 1948 Calcutta 66 [C. N, 30 .} 

Akram J. 

Naksetan Bibi — Plaintiff — Appellant v. 
Sabibar Rahaman Mandal—Defendant — 
Respondent. 

Second Appeal No. 165 of 1944, Decided on 22-6-1946, 

;??Judge, Murabidabad, D/> 
I0-o-ig44, 

Civil P. c. (1908), O. 32, R. 1 — Suit for dissolu- : 
tion. of marriage instituted by Muslim minor girt ^ 
who has attained puberty without next friend—3 
Mamtainability-.Majority Act (1875), S. 2 (a). 1 
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^tion 9, Majority Act, does not merely create 
Mttain ^eaoepUons to S. 11. Contraot Act, but tbo words 
to not are wide enough to include in it tbo iostitu- 
tion of a auit, A suit instituted by a Muslim minor 
girl, who has attained bet puberty, for dissolution of 
marna^ is covered by expression "the capacity of any 
pereon to act in the matter of marriage, divorce, etc.” 
and 18 maintainable without a next friend: 23 Bom. 430 

?■«? A.I.U. 1928 

Cal. 303, Ref.’, 3 Mad. 248, Dis/inj;. [Bata 4] 

Crises referred ’,— 

\ A. I. R. 1931 Bom. 76 : 128 

I. C. 909, Ahmed Sulaiman v. Mt. Bai Fatma. 

1928 Cal. 303 : 

» /.no\ Kbatun v. Faalul Karim. 

?* !.?2) Sbrinbai ▼. Kbnrshedji. 

® !• C. 20 (B.C.), 

Mt. Atia Begum v. Mahomed Ibrahim. 

5. (‘81) 3 Mad. 248, Puyikutbitbayi Umah y. Kaicbira- 
poki) Mamud. 

: 29 A. I. R. 1942 Oudh 243 : 
198 I. C. 327, Usman Ali Khan v. Mt. Kbatun Banu. 

Bern Chandra Dkar and Provasli Chandra Bose — 

A I J. for Appellant. 

Apurhadhan Mukherji — for Respondent. 

Judgment -This appeal by the plaintiff 

arises out of an order of remand passed in a 
suit for dissolution of marriage under \ct 8 
[VIH] of 1939. 

[2] Shortly stated, the material facts of the 
case are as follows; Plaintiff was born in 1929 
and married to the defendant in 1937 ; there was 
disagreement between the parties and the plain- 
tiff instituted the present suit in 1943 on diverse 
grounds for the dissolution of her marriage. 
One of the pleas, amongst others, taken by the 
defendant husband in his defence was that the 
plaintiff being a minor could not bring the suit 
without a next friend and the suit as framed 
was therefore not maintainable; the issue raised 
in this connection was Issue i, namely, “is the 
suit maintainable in the present form?” Regard. 
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allowed the amendment of the memorandum of 
appeal and the plaint by putting therein the 
father of the plaintiff as her next friend and 
guardian. Against the order of remand, the 
plaintiff has preferred the present appeal and 
has objected therein in her grounds of appeal to 
the order of amendment of the plaint and the 
memorandum of appeal, which was passed by 
the learned Judge. The defendant also has filed 
a cross-objection against the decision of the 
Court of appeal below. 

[3] It 13 urged by the learned Advocate for 
the appellant that the Court of appeal below 
bad failed to notice that the trial Court had 
recorded its finding as to the maintainability of 
the suit by holding that the suit as framed was 
maintainable while deciding issue i. It is fur¬ 
ther urged that in view of S. 2 , Majority Act, 9 
[ix] of 1875 the Cdurt of appeal below is in 
error in holding that the plaintiff was not 
entitled to sue without a next friend despite 
0. 32, R. 1 , Civil P. C. It is pointed out that the 
plaintiff who was a Muslim girl, having attained 
her puberty as found by the trial Court, ceased 
to be a minor under her personal law, and was 
competent to sue in her own name. Rel 
ference in this connection was made to the 
.cases in 55 Bom. 160,^ 47 C. L. j. 372.^ 22 Bom. 

430, and A. I. R. 19IG p. c. 250.-* On the other 
hand, it is urged by the learned Advocate for the 
respondent that S. 2 , Majority Act, 9 fix] of 
1875, does not obviate the necessity of appoint¬ 
ing a next friend or a guardian of a person 
below the age prescribed as his age of majority 
under S. 3, Majority Act; and all that it does is 
to confer competency on the minor to enter into 
certain transactions which would be forbidden 
to him under s. ii, Contract Act, It is said that 


mg this issue, which was tried along with the Contract Act. It is said that 

other issues in the case, the learned Munsif " con/ract is something different from 

observed as follows : capacity to sue and s. 2 , Majority Act, does not 


there 18 no defect in the framing of the suit. The 
iflsuOT framed by me are answered by me thus h) the 
suit IS maintainable in the present form.” . . . . ; 

and upon his finding in favour of the plaintiff in 
respect of the other issues algo, he decreed the 
suit. The defendant thereupon appealed and the 
learned Judge in the Court of appeal below by 
his order dated I6th March 1944, set aside the 
judgment and the decree of the trial Court and 
remanded the case for a fresh trial observing in 
the course of bis judgment as follows : 

‘‘the defendant'in para. 3 of bis written statement bag 
token the objwtion that the suit cannot be maintained 
by the p amtiff as she i»-still a minor. An issue was 
McordiDgly raised whether the suit is maintainable in 
the present form. Unfortunately, however this point has 
been completely overlooked by the learned Munsif. The 
aefendant in his ground of appeal has token the self- 
Bame oojectioa.’* 

He also by his order dated ISth March 1944 


affect o. 32, Civil P. C. which must be complied 
with. Furthermore, it is argued that in any event 
a suit for dissolution of marriage does not cover 
the capacity of any person to act in the matter 
of marriage” as contemplated under s. 2 , 
Majority Act, 9 fix] of 1876; and reference is 
made to the cases in 3 Mad. 248® and 17 Luck. 572 .“ 
[ 4 ] It is obvious that the question of the 
maintainability of the suit was decided by the 
trial Court while recording its decision on issue 1 , 
although no reasons were assigned in support 
of it. The remark therefore made by the learned 
Judge to the effect that this point bad been com- 
pletely overlooked by the learned Munsiff does 
Dot seem to me to be justified ; however, the 
matter in my opinion depends entirely upon the 
construction to be placed on S. 2 , cl, (a), Majority 
Act. The material portion of that section runs 
as follows : 


68 Calcutta 

“XothiDg bereiu contained ahall afleet the capa¬ 
city of any person to act in the following matters, 
namely, marriage, dower, divorce and adoption.” 

Section 3 of the said Act which ptescribes the 
age of majority as 18 years and in certain circum¬ 
stances 21 years begins with the opening w’ords 
“subject as aforesaid,’* which means subject to 
S. 2 aforesaid. The question, therefore, which 
arises is whether the institution of a suit by a 
Muslim minor girl, who has attained her puberty, 
for dissolution of marriage is a matter covered 
by the expression “the capacity of any person to 
.act in the matter of marriage, divorce etc.,” 
mentioned under S. 2, Majority Act; as observed 
jin 22 Bom. 430,^ that the Majority Act does not 
use the expression ‘capacity to contract,* but 
'capacity to act’ “which is of much wider import.” 
I am also inclined to think that the section does 
mot merely create certain exceptions to S. 11, 
[Contract Act, but the words 'to act* are wide 
enough to include in it the institution of a suTt 
by a minor, who under her personal law may 
have attained majority. This view of the matter 
jalso finds support from the case in 65 Bom. ICO.' 
It would be profitable in this connection to refer 
also to the case in 47 C. L. J. 372.^ Considering 
everything, I am of opinion that the contention 
put forward by the appellant is well founded 
and should be given eltect to. It should be noted 
that the case in 3 Mad, 248,® was for recovery 
of stridban also and clearly would not be cover¬ 
ed by S. 2, Majority Act. This case has been 
discussed and noticed in 22 Bom. 430,* at p. 436 
and distinguished. To institute a suit for dissolu¬ 
tion of marriage is clearly in my opinion to 
act in the matter of marriage. 

[51 1, accordingly, allow this appeal, set aside 
the judgment and decree of the Court of Appeal 
below and direct that the appeal be re-heard and 
disposed of on the merits in accordance with 
law. 

[6] The order of the amendment of the plaint 
and the memorandum of appeal, dated 13.3 1944, 
must as a result of my decision, be also set 
aside. 

[7] The appellant is entitled to her costs in 
this Court, which I assess at three gold mohurs. 

[8l In view of my decision in the appeal the 
cross-objection by the defendant is dismissed, but 
there will be no order as to costs. - 

[9] No order is necessary on the application 
filed in the alternative under s. 115, Civil P. 0. 

[10] Leave to appeal under cl. 15, Letters 
Patent prayed for is refused. 

D.H, Appeal allowed; Crose- 

objecHon dismissed. 


A. LB. 

A. I. B. (3S) 1948 Calcutta 68 [C, N. 31.] 
Roxburgh and Chdnder JJ. 

Superintendent and Remembrancer of 
Legal A ffairs, Bengal — Appellant v. Kaloo 
Khan and another — Accused — Respondents,- 

Government Appeal No. 25 of 1946, Decided on 
23-5-1947. 

Penal Code (1860), S. 353 — Accused showing by 
action his submission to arrest by constable — 
Constable assaulted by accused in e^eavouring to 
escape—Offence committed. 

Where an accused person shows by his action, as by 
proceeding towards the tbana as directed by a cons¬ 
table, that be has submitted to the arrest by the cons¬ 
table who is entitled to arrest him and the accused 
endeavours to escape and assaults the constable when 
he endeavours to prevent him from escaping, the ac¬ 
cused is guilty of an offence under S. 353. [Para 2] 

Debahrata Mukherji — for the Crown. 

C. F. AH — for Respondents. 

Judgment. — This is an appeal by the 
Superintendent and Remembrancer of Legal 
Affairs. Bengal, on behalf of the Provincial Go- 
vernment against an acquittal of two accused 
Kaloo Khan and Jaisar Khan who were tried on 
a charge under S. 353, Penal Code by a Magis¬ 
trate of Surl. The prosecution case was that a 
watcher constable of the district enforcement 
branch saw three carts driven by the two accus¬ 
ed and another man Salu Khan each carrying 
six tins of kerosene oil. He asked them if they. 
had permits and as they could produce none 
he directed them to proceed to Dubrajpur 
thana, showing bis warrant of appointment. 
The cartmen attempted to bribe him but he 
refused to be tempted whereupon they in turn 
threatened to assault him. He then went on his 
bicycle and brought two chowkidare Nanda 
Lai and Fatal and took the carts to the 
neighbouring village. Thereafter they proceeded 
towards the thana. As they reached the junction, 
where the road branched off towards Adampore, 
the carters ignoring the constable turned their 
carts down the branch road to escape. The cons¬ 
table endeavoured to unyoke the cattle where¬ 
upon Kaloo Khan struck him and the carts began 
to move again. He was again assaulted by Kaloo 
and Jaisar. There was a further assault and fin¬ 
ally the cartmen left with the carts and went to 
Adampore. The accused were eventually arrest¬ 
ed and were sent up for trial in connection with 
the possessiop of the kerosene tins. 

[ 2 ] The trial Court has found the facts in 
favour of the prosecution but acquitted the ac¬ 
cused on the ground that the constable had 
never arrested the accused, he had merely ex¬ 
pressed an intention to arrest them by telling 
them to come to the thana. The Court held that 
as the constable ijid not arrest the accused he was 
acting beyond his jurisdiction, in his attempt to 
unyoke the cart and therefore the carters in fifl- . 
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eaultiog him while he was doing this bad com- 
mitted no offence. Even on the view expressed 
by the trial Court he should have found the ac- 
$uS6d guilty under S. 362, Penal Code as they 
had no protection in view of the provisions of 
S. 99, Penal Code, but in our view the acts of the 
constable show that he had, in fact, arrested the 
men, as he was entitled to do on suspicion of 
their committing a cognisable offence. Section 4 G 

(1), Criminal P. C. provides as follows : 

‘*Iq making an arrest tho police officer or other person 
making the same shall actually touch or confine tbe 
b<rfy of the person to be arrested, unless there be a sub¬ 
mission to the custody by word or action.” 

The fact that the accused eventually proceeded 
towards the thana showed that by their action 
they had submitted to their arrest. He was en¬ 
titled to arrest them and take them to the thana. 
The accused therefore in endeavouring to escape 
and in assaulting the constable when be endea¬ 
voured to prevent them from escaping were 
guilty of an offence under S. 353, Penal Code. 

[3] We therefore set aside the acquittal, con¬ 
vict the accused under S. 353, Penal Code, and 
sentence each of the accused to pay a fine of 
Rs. 50, in default rigorous imprisonment for two 
months. 

V.R.B. Acquittal set aside. 


A. I. R. (35) 1948 Calcutta 69 [G. N. 32.] 

Gopendranath Das 3. 

Syed Akammad and another-^ Defendants 
— Appellants v. Makku Mia and others — 
Jtespondents, 

Second Appeal No. 637 of 1943, Decided on 6-5-1947, 
from appellate decree of Sub-Judge, Third Court, Zillah 
Tippera, D/- 29-6-1942. 

(a) Bengal Tenancy Act (8 CVIII] of 1885), 
S. 146A43) (i)—Homestead, meaning of. 

The word ‘homestead’ iu S. 146A (3) (i) is used in 
the sense of residence or habitation of the cosharer 
tenant. A reference to the different clauses (i), (ii), (iii), 
(it) of S. 146A (3) would indicate that the object of these 
clauses is to import knowledge of tbe existence of the 
oosharec tenants to the landlords. If that is so, then 
the mere fact that a cosbarer tenant owns a homestead 
in tbe village but be does not live there, would not be 
regarded as sufficient oomplianoe with S. 146A (3) (i) : 
41 O.W.N. 85, Rel, on, (Para 6] 

(b) Bengal Tenancy Act (8 [VIII] of 1885), 
S. 146A (3)—Scope. 

The four sub-clauses of S. 146A (3) are not disjunc¬ 
tive but they ate conjunctive, and the landlord, in 
order to show that the decree has the effect of a rent 
decree binding on all the cosharer tenants, must prove 
the existence of all tbe conditions referred to therein : 
26 A.I.B. 1938 Cal. 531 and 43 C. W. N. 80, Bel. on. 

[Para 7] 

Cases referred .— 

1. (*87) 41 C.W.N. 85, Ayegba Ebatun v. Md. Hossain 
UoUa. 

2. (*16) 22 0. L. J. 219 : 3 A. 1. B. 1916 Cal. 730: 81 
I.C. 10, Dina Nath Nag v. Sasbi Mohan. 

3. (»88) 42 C.W.N. 755 : 25 A.I.R. 1938 Cal. 531 : 179 
I.G. 884, Amnlya Cbaran v. Pian Krishna. 


4. (39)43 C. W. N. 80, Tayaja Molla v. Birondra 
Nath Ray. 

niia liralh Ch. Dtis — for Appallants. 

Atniija Ku7nar Some — for Respondonts. 

Judgment —This appeal is on behalf of tbo 
defendants. The facts are aomowhat peculiar. 
On 18 4-1933, two suits for rent in respect 
of the same holding were filed by two sets of 
cosbarer landlords, viz., G annas and lo annas 
landlords. In each suit, tbe remaining cosharers 
as also the tenant defendant were made parties. 
The rent suit filed by tlie ten annas cosbarer 
was decreed on 20-11-1933. This was later than 
the decree passed in tho rent suit brought by 
the six annas cosbarers which was decreed on 
2-11 1933. Both the decrees were executed. The 
dates, however, when the execution cases were 
initiated, do not appear. In execution of tbe 
decree obtained by the ten annas cosharer the 
tenancy was brought to sale on iO-G-1936, and 
possession was taken through Court on 13-5-1939. 
In execution of the decree obtained by tbe six 
annas cosharer, the identical holding was sold 
on 12-10-193G, and possession was taken on 
24-2-1939. The purchase in each execution case 
was made by the executing decree-holders. It 
appears that the^six annas cosharers leased out 
the disputed tenancy to the defendants on 
26-5-1939, ’the ten annas cosharers in their turn, 
granted a lease to tbe plaintiff of the identical 
land on 6-11-1939. The plaintiff instituted this 
suit for declaration of title and for recovery of 
possession. On tho statement of facts referred to 
above, it is clear that the question in contro¬ 
versy is one of the priority between the two 
purchasers, viz., tbe purchase by tbe ten annas 
cosbarers and the purchase by tbe six annas 
cosharers. The plaintiff alleges that the purchase' 
by the ten annas cosharers had the effect of a 
rent sale within the meaning of S. 159, Ben. Ten. 
Act, and that tbe defendants’ purchase had the 
effect of a money sale. The case went to trial 
and it appears from order No. 14 dated 4 6-1941, 
that the pleaders of tbe parties admitted that 
the decree and the sale of each set of cosharers 
had the effect of a rent decree and of a rent 
sale. Evidence, however, was not taken on these 
matters. Relying on these admissions, the trial 
Court passed a decree in the plaintiff’s favour 
on 10-6-1941. Against that decree an appeal was 
taken to the lower appellate Court giving rise 
to Title Appeal No. 216 of 1941. This appeal was' 
disposed of on 7-11-1941. The lower appellate Court 
directed a remand to the trial Court for deci¬ 
sion of tbe following issues : 

"Was Babeya ooe of the tenants of the holding ? 
Was she made a party to tbe suit instituted by tbe 
common manager ? If not, was the decree obtained by 
the common manager a decree under Chap. 14, Ben, 
Ten. Act ?” 
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The comtoon manager, it may be pointed out, 
represented the ten anna coaharer. 

[ 2 ] This issue had referred to the nature of 
the decree obtained by the ten annas cosharers 
and the nature of the consequential sale in exe¬ 
cution of that decree. 

[3] Both the Courts below have concurred in 
decreeing the plaintiff’s suit. The lower appel- 
late Court has held that the purchase by the ten 
annas cosharers bad the effect of a rent sale and 
the purchase by the six annas cosharers bad the 
effect of a money sale inasmuch as the notice 
linger s. 148A (7), Bon, Ten. Act, was not proved 
to have been served on the remaining cosharer 
landlords. 

[4] Mr. Das appearing for the defendants- 
appellants has contested both these findings of 
the lower appellate Court. As regards the ques¬ 
tion whether the sale of the six annas co sharers 
had the eflect of a rent sale or not, in my opinion 
the order of remand in the form in which it was 
made, precludes enquiry as to the nature of the 
decree obtained by the six annas co-sharer land- 
l^Drds. It must be taken, therefore, that the 
decree obtained by the six annas co-sharers had 
the effect of a rent decree and the execution 
thereof was taken in accordance wish the provi- 
sions of Chap, u, Ben. Ten. Act. The effect of the 
sale at which the six annas co-sharers purchased 
IS subject, however, to the further question as to 
whether the decree obtained by the ten annas co- 
sharers was a rent decree or not, and the further 
question whether the execution thereof was in 
accordance with chap, n, Ben. Ten. Act and the 
resulting sale had the effect of a rant sale or not 
This question as to the nature of the decree ob- 
tamed by the ten annas co-sbarer landlords seems 
to have been attacked in the lower Courts on the 
ground that one of the co-sharer tenants, Rabeya 
Khatoon, was not made a party to the suit for 
rent as a co-sharer tenant and the absence of 
Rabeya Khatoon from the category of defen- 
dants m the rent suit rendered the decree other- 
wise than as a decree binding on all co-sharer 
^nants within the meaning of s. 146 A. Ben. 
len. Act The question which was canvassed was 
tha;t as Rabeya Khatun had no homestead in the' 
Village Sibpur where the disputed holding was 
situated, she need not have been made a party 
to the rent amt, and the decree passed in her 
absence was a good rent decree. Both the Courts 
below have concurred in holding that Rabeya 
Khatoon lived far away at the material dates in 
the house of her then husband and as such she had 
no homestead in the village. 

_ [5] Mr. Das contends that the word 'homestead’ 
in S. 14GA (8. (i) has reference not to the actual 
residence of tne co-sharer tenants in the home. 


stead but refers mainly to the ownership of the 
homestead by that co-sharer tenant. 

[6] Mr. Some appearing for the respondents 
relied on a decision of Mitter J. in 41 c, w. N. 
85,* and urges that the word ‘homestead’ is used 
there in the sense of residence or habitation of 
the co-sharer tenant. In my opinion, the con¬ 
tention of Mr. Some is correct. A reference to 
the different clauses (i), (ii), (iii), (iv) of S. 146A 
(3), Ben. Ten. Act would indicate that the object 
of these clauses is to import knowledge of the 
existence of the co-sharer tenants to the land¬ 
lords. If that is so, then the mere fact that a 
co-sharer tenant owns a homestead in the village 
but he does not live there, would not be regarded 
as sufficient compliance with s. 146A (3) (i). The 
word ‘homestead’ has been defined to mean ‘the 
residence of a tenant' in a case under s. 182, 
Ben. Ten. Act, viz., the case in 22 c. L. J. 219.® 
The contention of Mr. Das, therefore, on this 
ground must be overruled. 

[7] But a further point has been raised by 
Mr. Das, viz., that the lower appellate Court as 
well as the trial Court has not come to any finding 
as to whether the conditions imposed by S. 146A 
(3) (ii) to (iv) have been fulfilled or not. It is 
now well settled by decisions of this Court, that 
the four sub-clauses of S. 146A (8) are not dis¬ 
junctive but they are conjunctive, and the Ituid- 
lord, in order to show that the decree has the 
effect of a rent decree binding on all the co- 
sharer tenants, must prove the existence of alli 
the conditions referred to in els. (i) to (iv): See. 
the cases in 42 o. w. n. 755® and 43 c. W. H. 80.* 

[8] I have already found that in the present 
case, sub-cl. (i) of s. 146A (a), Ben, Ten. Act has 
been complied with, but there is no finding as to 
whether the sub-cls. (ii), (iii) and (iv) of s. 146A 
(3) have been complied with or not. The order 
of remand was generally made and required 
the Court below to decide whether the decree 
obtained by the ten annas co-sharer landlords 
was a decree under chap. 14, Ben. Ten. Act. In 
my opinion, therefore, the Courts below should^ 
have recorded findings on these three clauses also. 

[93 The result, therefore, is that the judgment 
and the decree of both the Courts below must be 
set aside and the case remanded to the trial 
Court for a decision on the question as to whe¬ 
ther in the rent suit filed by the ten annas co- 
^arer landlords, els. (ii) to (iv) of s. 146A (8). 
Ben. Ten. Act have been complied with or not 
If they had been complied with the decree ob¬ 
tained by the ten annas co-sharer landlords must 
be taken to be a rent decree and the resolting 
aa e a rent sale, and in that event a decree will 
be passed in favour of the plaintiff. If, however, 

6 (_;ourt finds that these clauses have not been 
complied with, the Court will consider as to 
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whether the purchase by the ten annas oo.sharers 
though it would then have the effect of a money 
sale would have priority over the purchase hy 
the six annas co-sharers which was late in point 
of time but which was in execution of a decree 
for arrears of rent obtained in accordance with 
the provisions of chap. 14, Ben. Ten. Act. If 
the Court finds that the purchase of the ten 
annas co-sharers is to be preferred to the pur¬ 
chase of the six annas co-sharers, the Court will 
pass a decree in favour of the plaintiff*, but if, 
on the other band, the Court finds that the 
purchase by the ten annas co-sharers must be 
postponed to that of the six annas co-sharers, 
the Court will dismiss the plaintiff’s suit. 

[ 10 ] The parties will be allowed to lead evi¬ 
dence only on the question as to whether els, (ii) 
to (iv) of S. 146A (3), Ben. Ten. Act have been 
complied with or not. There will be no order 
for costs in this appeal. 

K.s. Case remanded. 

A. I. R. (35) 1948 Calcutta 71 [G, N. 33,] 
B. K. Mdkherjea and Sharpe JJ. 
Rahim Bux Pramanik — Plaintiff — 
Applicant V, Osman Gani Sheikh and othcis 
— Respondents. 

Second Appeal No. 1366 of 1941, Decided on 17-5* 1940. 
from appellate decree of Diet. Judge, Zillah Nadia, 
D/- 30*5-1941. 

Limitation Act (1908), Art. 144— Lease—Adverse 
possessionr-figainst lessee during continuance of 
tenancy—Surrender of lease —Possession is not 
adverse against landlord. 

Adverse possession against the tenant is not adverse 
against the landlord during the continuance of the 
lease. A surrender of a lease operates as a determina* 
tion or extinction of the tenancy and not a mere 
transfer of the outstanding term of the tenure. There¬ 
fore, the adverse • possession which has commenced 
against the tenant cannot continue against the landlord 
and limitation would begin to run against the landlord 
or a person deriving title from him only from the date 
of surrender : Case law referred. [Paras 3 & 5] 

Under S. 86, Ben. Ten. Act, which governs a raiyatl 
holding landlord’s consent is not necessary to validate 
a transfer except where there are underleases in the 
land. The landlord, therefore, has no option to refuse 
to accept a surrender made by the tenant. It would 
a£feot bis interest very much if he is held to be bound 
by adverse possession against the tenant in such a case. 
The above stated rules wonld apply to such a case 26 
Cal. 460, Dieting. [Para 5] 

Annotation: (’42-Com.) Lim. Act, Arts. 142 and 144 
Note 86. 

Cases referred 

1. '(’67) 8 W. R. 65, 0. T. Davies v. Kazee Abdool. 

2. (’60) 10 W. R. 16, Woomesh Chunder v. Raj 
Narain Boy. 

3. (’96) 23 Cat. 663, Gunga Kumar Milter v. Ashutosh 
Oossami. 

4. (’18) 21 C. W. N. 1001 : 5 A.I.R. 1918 Cal. 584 : 40 
t. G. 271, Hajra Sardara v. Kunja Bebari Nag. 

5. (’99) 26 Cal. 460, Gobinda Nath Saha v, Suija 
Eanta.. 


6. (1893) 1 Ch. 16G : 62 L, J. Ch. H9 : 68 L. T. 11:41 

W, R, 166, Kcclcsifislioal Comnirs. of Kngland v. 
Treemer. 

7. (1880) 5 A. C. 73G : 49 L. J. Q. B. 771 : 43 L. T. 
363 : 29 W. R. 159, Wales v. James Rowe. 

8. (’25) 62 1. A. 160:12 A.I.U. 1925 P. 0.97:52 
Cal: 417 : 88 I, C. 11) (P.C.), Kiityani Devi v. Delay 
Kumar Das. 

Shj/atiiapada .UaJjimdar—lor Appellant. 

Purusfio/eam Chaltcrjce and Jnanendra Nath 
J/w/c/icryi — for Respondent 1. 

Pursnshottam Chatterjee for Mohil Kumar 
Chatterjee —for Respondent 2. 

B. K. Mukherjea J.— This appeal is on behalf 
of the plaintiff and it arises out of a suit com¬ 
menced by him to recover khas possession of a 
plot of land measuring about 5 cottas on esta. 
blishment of his title to the same. The disputed 
land, according to the plaintiff, appertains to 
C. S. Plot No. 149 recorded in Khatian No. 58 of 
Mouza Gopegram. C. S. plot no. 149 along with 
Plot NO. 150 were comprised in a tenancy held 
by one Nagendra Nath Sen under pro forma 
defendant 4 Kiran Chandra Chakravarti at an 
annual rental of Rs. 10 and odd annas. Nagendra 
enjoyed the land of c. S. Dag no. 149 in khas 
while Dag no. 150 was sublet by him to the 
plaintiff and two other persons. In 1935, Nagendra 
surrendered the tenancy to his landlord Kiran 
with the previous consent of the sub tenants 
under S. 86, Ben. Ten. Act, and on 22Dd July 
193G, the plaintiff took settlement of both the 
plots of land from Kiran at a rental of Rs. 9 and 
odd annas a year. The plaintiff avers that on 
7tb March 1938, defendants 1 and 2 who occupied 
a contiguous property dispossessed the plaintiff 
from the disputed strip of land by erecting a hut 
on the same. This led to the institution of the 
present suit. The defence of defendants 1 and 2 
was substantially of a twofold character. The 
first and the main contention was that the land 
in suit did not appertain to c. S. Dag No. 149, 
but was a part of Plot No. 145 which belonged to 
the defendants. Alternatively, it was contended 
that the defendants acquired a good title to the 
property by adverse possession. 

[2] The trial Court negatived both the pleas 
and decreed the plaintiff’s suit. On appeal, the 
judgment was reversed. The learned District 
Judge who heard the appeal concurred with the 
trial Court in holding that the land in suit did 
appertain to plot no. 149 as alleged by the 
plaintiff, and not to c. S. Plot No. 145, but he 
dismissed the plaintiff’s suit on the ground that 
the plaintiff’s title was extinguished by adverse 
possession of the defendants which commenced 
from 1926. It is the propriety of this decision 
that has been challenged before us in this appeal. 
The controversy, so far as this appeal is con¬ 
cerned, centres round one short point. We are 
bound to accept the fioding recorded by the 
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lower appellate Court that defendants^! and 2 
were in possession of the property since 1925. 
The only question for our determination is as to 
when the possession of the defendants became 
adverse to the plaintiff. 

[3] The contention raised on behalf of the 
plaintiff-appellant is that at the time when the 
defendants encroached upon the disputed pro. 
Ijerty, it was in possession of Nagendra as a 
tenant under the pro forma defendant 4. That 
possession, though it might be adverse against 
Nagendra could not be adverse against the 
superior landlord till the holding was surren¬ 
dered by Nagendra in 1935. As against the 
plaintiff, who derived his title from pro forma 
defendant 4, limitation would begin to run from 
1935, and as twelve years bad not yet run out, 
the plaintiff’s suit, it is said, was not barred by 
limitation. Now, it cannot be disputed as a 
general proposition of law, that adverse posses- 
sion against the tenant is not adverse against 
the landlord during the continuance of the lease. 
As long as the lease subsists, time does not run 
in favour of a third party who has dispossessed 
the lessee where the lessor had no immediate 
right of iX)Sses3ion. The lessor’s right to sue ac¬ 
crues only if the rent received by him is inter, 
cepted by the trespasser : vide, 8 w. R. 65 ;^ 
10 \V. E. 15;* 23 Cal. 863^ and 21 C.W.N. 1001.^ 

[4] The lower appellate Court has held that 
this general proposition of law is not applicable 
to a case like this where the tenancy is surren- 
dered by the lessee. In such cases, it is said, the 
lessor gets only an assignment of the lease, and 
as he steps into the shoes of the lessee, he is 
bound by his acts and omissions, and adverse 
possession, therefore, which had already com¬ 
menced against the leasee would continue against 
the lessor even after surrender. In support of 
this proposition, the lower appellate Court placed 
reliance upon the decision of a Division Bench 
of this Court in 26 cal. 460,'^ In that case, it was 
held that where a putni was relinquished by the 
putnidar in favour of the zamindar. it could not 
give the latter a fresh cause of action against a 
third party who had trespassed upon the land 
of the putnidar, and the latter’s adverse posses- 
sion of such lands against the putnidar was also 
adverse to the zamindar. In our opinion, this 
position can and is to be supported upon the ex¬ 
press provision of S. 12 of the Patni Regulation to 
which reference was made by the learned Judges 
in their judgment and which declares that a 
surrender or relinquishment by a putni taluk- 
dar in favour of a zemindar operates only as 
transfer of the tenure in the estate in which it 
may be held at the time, and the surrenderee 
succeeds to nothing more than the reserved 
I'ights of the former tenant such as they may 


be, subject, of course, to any restriction put upon 
the tenure by his act. 

[ 5 ] It appears that an argument was raised 
on behalf of the zemindar in this case that it 
would be very much prejudicial to his rights if 
he was held to be affected by adverse possession 
before he became entitled to possession himself. 

To that the answer of the learned Judges given 
in the judgment is that the zemindar is not 
bound to accept any relinquishment by the put. 
nidar. When an offer of surrender is made by 
the putnidar 3 nd the zemindar finds that a 
trespasser is bolding adverse possession of any 
land included in the permanent tenure, be can 
always refuse to accept the relinquishment. This 
might be true of a putni tenure under the law 
as it then stood, but under s. 86 , Ben. Ten. Act,* 
which governs a raiyati holding, landlord’s' 
consent is not necessary to validate a transfer 
except where there are underleases in the landJ 
The landlord, therefore, has no option to lefusei 
to accept a surrender made by the tenant, and 
it would certainly affect his interest very much 
if he is held to be bound by adverse possession 
against his tenant. We think that with regard 
to other leases in respect to which there is no 
statutory provision of the nature laid down in 
s.. 12 of the Putni Regulation, it must be held 
that a surrender of a lease operates as a determi¬ 
nation or extinction of the tenancy and not a 
mere transfer of the outstanding term of the 
tenure. 

[6] Under s. ill, T. P. Act, a surrender, 
either express or implied, determines the lease. 

The section lays down that surrender would not 
prejudice the interest of certain underleases 
which were created by the lessee previous to 
surrender, but it does not say that it would not 
affect t|ie right of any trespasser who is in occu- 
pation of the demised premises. Section 86 ( 6 ), 
Ben. Ten. Act, to which reference has been made | 
by the learned Advocate for the respondent also 
does not really alter the position. It does nob 
certainly lay down that in case of a surrender I 
of a raiyati holding, the landlord merely steps / 
into the shoes of the tenant and succeeds to all i 
his rights and liabilities as they existed at the I 
date of surrender. If there are underlessees on l| 
the land, their consent will certainly have to be U 
taken; otherwise, the surrender would not be 9 

valid. But nothing is said as regards the rights 7 
of trespassers. ' .1 

[71 It has been held in England that a surrender J 
of the lease by the lessee if he has been dispos. jl 
aessed by a trespasser gives the lessor the imme- m 
diate right to sue for possession : vide ( 1893 ) 1 9 

Co. 166 at p. 17G; and also the judgment of Lord a 
belborne L. C., in (18931 1 Ch. 166,® (1880) 5 A.O. 9 
736. In our opinion, unless there is something 9 
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to the contrary laid down in a particular enact¬ 
ment) the general principle which has been ac¬ 
cepted in a long eeriea of decisions of this Court 
from the pronouncement of Sir Barnes Peacock 
downwards and affirmed by the Judicial Com¬ 
mittee in 62 I. A. 160® should be followed. To 
hold otherwise would be to violate the well esta. 
blished proposition of law that prescription does 
not run against a party who is unable to act. 
The result, therefore, is that we allow this appeal, 
"Set aside the judgment and decree of the lower 
appellate Court and restore those of the trial 
Court. The plaintiff will get his costs from the 
defendants in all the Courts. 


'IIK Xatu (hisiVits J.) Calcutta 73 

[ 2 ] The facts relevant to the point under con¬ 
sideration, as found by the lower appellate Court, 
are as follows: Admittedly, the joint family of 
which the defendants were members owned another 
bolding nearby, namely, holding No. IG, being 
C. S. Plots Nos. 341 and 042, which was their main 
dwelling house. This was separated from the 
disputed property by a narrow municipal lane; 
but the two houses were, as stated before, in 
close proximity to each other. None of the 
members of the family proper slept in the dis¬ 
puted premises, but the servants, durevans, kar- 
maoharis and the guests of the family used to 
live there, and one of the rooms was used as a 


Sharpe J«—1 agree. 

v.r./d.h. Appeal allowed. 

A. I. K. (35) 1948 Calcutta 73 [C. N. 34.] 
Biswas and Akram JJ. 

Gour Chand Basak and others—Plaintiffs 
—Appellants v. Khirode Nath Basak and 
others — Defendants — Respondents. 

Second Appeal No. 118 of 1943, Decided on 2nd July 
1947, from decree of Addl. Dist. Judge, Second 
Court, Zillah Dacca. D/- 27th July 1942. 

Partition Act (1893), S. 4 — Dwelling house — 
Sleeping in house, if necessary. 

A bouse does not cease to bo a dwelling house merely 
because members of the family do not actually sleep there, 
if it is used or required by the family for other pur¬ 
poses incidental to their use of it as their residence, ns 
for the accommodation of servants, officers and guests of 
the family. In the same way the mere fact that a per¬ 
son sleeps in any premises would not make it his dwel¬ 
ling house. [Para 4] 

Dr. N. C. Sen Qupla and Abinash Chandra BhaKa- 
charjea — for Appellants. 


baithakkhana by the junior members of the 
family. Both the Courts below held that it could 
not be said that the holding No.. 3 was absolutely 
necessary for the convenient occupation of the 
main residential building in holding no. 16. They 
were accordingly of the opinion that the pro¬ 
perty could not be regarded as part of the main 
dwelling house. In this view of the matter, the 
trial Court made a decree in favour of the plain¬ 
tiffs, negativing the defendants’ right to buy them 
out. The learned Additional District Judge on 
appeal while agreeiug with the trial Court that the 
disputed property could not be regarded as a part 
of the family dwelling house in holding No. IG, 
took the view that the property by itself consti¬ 
tuted a dwelling house under S. 4, Partition Act. 
In his opinion it was not necessary that the family 
members should themselves have slept in the 
premises. It was sufficient that the premises 
were used for their dwelling by servants, dur- 
wans, karmacharis and guests of the family and 
a part of the premises was used as a baithakkhana 


Aiul Chandra Qupta, Jitendra Kumar Sen Qupla 
and Bireswar Chatterji for Deputy Registrar — 

for Respondeuts. 

Bibw&S J. — The short point which arises in 
this appeal is whether s. 4, Partition Act (4 [iv] 
of 1893) applies. The plaintiffs are the purchasers 
of an eight annas share in a holding, which is 
referred to in the plaint as holding No. 3, being 
O. s. Plot NO. 275 of map, Ex. 2, from two 
members of an undivided Hindu family, who 
owned that share. The defendants, who are the 
other members of the family are the owners of 
the remaining eight annas share. After purchase, 
the plaintiffs brought a suit for partition and the 
qnly defence which was put forward in answer 
to it was a claim under s. 4. Partition Act to buy 
out the plaintiffs on a valuation to be made by 
the Court as prescribed in that section. That raised 
the question whether the interest, which had 
been purchased by the plaintiffs, could be des- 
cribed fts ft shard of a dwelling house belougiug 
to an undivided family*^ within the meaning of 
8ub-s. (i) of that section. 


by the junior members. 

[3} In this view of the matter, the lower appel¬ 
late Court allowed the appeal and remanded the 
suit to the trial Court for a proper valuation of 
the plaintiffs’ share in order that the defendants 
might exercise their right of purchase under 
S. 4, Partition Act. 

[4] On the present appeal Dr. Sen Gupta has 
stoutly challenged the view of the learned Addi¬ 
tional District Judge before ua. In answer, Mr. 
Gupta on behalf of the defendants has contended 
not only that the lower appellate Court was 
right in bolding that the disputed property 
by itself was a dwelling house belonging to an 
undivided family within the meaning of S. 4, but 
that it came within that description also as 
forming part of the admitted main dwelling 
house of the family in holding No. 16 . On the 
last mentioned point, Mr. Gupta’s argument was 
that the disputed property was really a part of 
the main dwelling bouse, because the main dwel¬ 
ling bouse did not contain sufficient accommoda¬ 
tion for the whole family. Only between the two 
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houses could the family meet their requirements 
and it was immaterial that none of the members 
themselves actually slept in the premises. Accord¬ 
ing to Mr. Gupta, actual sleeping was not neces¬ 
sary in order that the premises could be recorded 
as a dwelling house; sleeping was only one of 
the purposes for which a dwelling house might 
be used. A dwelling house was equally necessary 
for other purposes. The accommodation of ser¬ 
vants, officers and of guests of the family was 
as much a purpose of a dwelling house as actual 
sleeping by the members themselves. A dwelling 
bouse was also required for the purposes of a 
baithakkhana or a place where one could meet 
visitors and carry on ordinary business. We are 
inclined to agree with Mr. Gupta that a house 
does not cease to be a dwelling house merely 
because members of the family do not actually 
sleep there, though it may be used or required 
by the family for other purposes incidental to 
their use of it as their residence. In the same 
way, the mere fact that a person sleeps in any pre¬ 
mises would not make it his dwelling bouse. 
From this point of view, the question whether 
the disputed property was a dwelling house 
because it formed part of the main dwelling 
house, or was independently a dwelling house 
itself, would not make much difference. In either 
view the material point is that purposes for 
which it w'as used were purposes incidental to 
user ns a dwelling house. 

[5] A number of decisions were cited before 
us, but none of them covers a case like the pre¬ 
sent. The facts were all different. Without try¬ 
ing to lay down a hard and fast definition of a 
dwelling house under s. 4, Partition Act, which 
would apply in all cases, it is sufficient for the 
purposes of this case to hold that upon the find¬ 
ings and having regard to the actual user of the 
property, it did constitute a dwelling house 
within the meaning of that section. The view 
taken by the learned Additional District Judge 
must, therefore, be upheld. The appeal, accord- 
ingly, fails and is dismissed with costs. 

Akram J. — I agree. 

v.R. Appeal dismissed. 

A. I. R. (33) 1948 Calcutta 74 [C. N. 35.] 

Akram J. 

Prafulla Chandra Ghosh — Judgment- 
Debtor—Appellant v. Ramesh Chandra Ghosh 
— Assignee — Decree-holder — Respondent. 

Appeal No. 47 of 1945. Decided on 3-1-1947, from 
appellale order of Sub Judge, 4th Court, Zillah Dacca. 
D/- 7.6-1944. 

(a) Civil P. C. (1908), O. 21, R. 53 (1) (a) arid (b)— 
“Decree” passed by same Courts — Decree trans¬ 
ferred for execution does not become decree passed 
by transferee Court — Notice under O. 21, R. 53 (1) 
b) necessary. 


A decree was passed bj Court X, Another decree 
passed by Court Y was transferred to Court X for 
execution. X Court attached under 0. 21, B. 53 (1) (a) 
the decree passed by it in execution of the decree of 
Court F. 

Hold that the decree transferred to Court X for exe¬ 
cution did not become its own decree so as to be treated 
as a decree “passed by tbe same Court” within 0. 21, 
R. 53 (1) (a). Tbe attachment by Court X of its own 
decree in execution of decree of Court F was invalid in 
tbe absence of a notice under 0. 21, B. 53 (1) (b) and 
could not prevent execution of decree of Court X : 43 
C. W. N. 374, Rel on. [Para 2] 

Annotation : — (’44-Com.) Civil P. C., 0. 21, B. SST" 
N. 2 Pt. 4, N. 10 Pt. 8. 

(b) Civil P. C. (1908), O. 21, R. 53 (1) (b)—Attach¬ 
ment without notice under—Failure to object— 
Effect. 

Tbe issue of a notice is a requisite condition of attach¬ 
ment of a decree under O, 21, R. 53 (1) (b) and, there¬ 
fore, tbe mere omission by tbe judgment-debtor to 
object to tbe attachment on tbe ground that notice was 
not issued cannot validate the attachment, the more so 
against a third party who claims an interest in the 
attached decree as transferee. [Para 3] 

Case referred '.— 

1, (’39) 43 C. W. N. 374, Anil Kumar v. Jugal Kishore. 

J. Majumdar for Appellant. 

Apnrbadhan Muhherjee — for Respondent. 

Judgment. — This appeal by one of the 
judgment-debtors, Prafulla Chandra Ghoaei 
arises out of an execution proceeding started in 
connexion with Suit No. 66 of 1936 of the Court 
of the Second Munaiff, at Dacca, in which one 
Amulya Cbaran Gboae got a decree for coats 
amounting ultimately to Rs. 269-9-6 against one 
Nishi Kanta Ghose and Prafulla Chandra Ghose 
aforesaid (Nishi is now dead). Amulaya there- 
after on 24-6-43, transferred the decree to one 
Ramesh Caandra Ghose, and when Ramesh ap¬ 
plied for execution (Execution case no. 79 of' 
1943) objections were taken by the judgment- 
debtors, one of which gave rise to Miscellaneous 
case NO.180 of 1943; the main objection in this 
case was to tbe effect that the decree could not 
be executed inasmuch as it had already been 
attached on 11-5-1943 (Execution case No. 63 of 
1948) by one Rebati Raman De, who had ob¬ 
tained a decree at Alipoie against Amulya in 
in Suit No. /II of 1939. Tbe learned Munsif up¬ 
held this objection and dismissed the execution 
case. Ramesh then appealed and tbe lower appel¬ 
late Court reversed the decision of the trial Court 
and directed that the execution case No. 79 of 
-1943 should proceed. Against that decision the 
judgment-debtor Prafulla Chandra Ghose boa 
preferred the present appeal. 

[2] It is urged before me by the learned 
Advocate for the appellant, that Ramesh could 
not execute the decree assigned to him on 
24-5-1943 inasmuch as it had already been at¬ 
tached on 11-5-1943 by the second Munaiff at 
Dacca in execution of Bebati'a decree, which 
was transferred for execution to that Court. 
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dismiss this appeal and affirm the decision of 
the Court below. There will bo no order as to 
costs. Leave to appeal under cl. 15 of the 
Letters Patent is refused. 

Appeal dismissed. 


ArdHENDU SekhAU V. KACIU;m bllElKe (Harries a J.) 

The real queatiou, therefore, is whether the 
altaohment by the Dacca Court on 11 - 64948 , was 
a valid and effective attachment. It is argued 
for the appellant that from 8. 4S, Civil P. 0., it 
was clear that the Court to which a decree is 
transferred for execution is empowered to take 
all steps in execution which could be taken by it 
if the decree had been passed by itself, and that 
therefore it was open to the transferee Court at 
Dacca to make the attachment under o 21 
R. C3 (1) (a) in the same way as it could have 
done if the decree was its own decree. I do not 
think, however, that this contention is correct. 

Order 21, R. 63 ( 1 ) (b), makes express provision 
for cases where decrees are passed by different 
Courts and requires that in respect of a money 
decree attachment is to be made by issuing 
notice to the Court which passed that decree, 
requesting such Court to stay execution of its 
decree until the notice was cancelled 

“or tho holder of the decree sought to be executed or 
his judgment-debtor applied to the Court receiving such 
iiotico to 62 kecQt 6 the attaohed decree. * • 

Admittedly, no notice was issued and the 
procedure prescribed by o. 2 i, r. 63 , i (b) was 
not followed. Section 42, Civil P, C.. does not 
lay down that the decree transferred for execu¬ 
tion becomes the decree of the Court to which it 
is transferred so that it may be treated as the 
decree “passed by the same Court” within the 
meaning of o. 21, R. 53 (l) (a). Reference in this 
connexion may be made to the case in 43 c.w.N. 

,374.^ In my opinion, the Court of appeal below 
|ha8 taken the correct view in holding that 
;notice not being issued under 0 . 21 , r. 53 ( 1 ) (b) 
jthe attachment in question dated 11 . 5 . 1943 , was 
not a valid and effective attachment and, there- 
fore, could not preclude Ramesh from executing 
his decree. 

[3] Next it is urged that at the most the 
defect in attachment was a mere irregularity 
and error of procedure which was cured by 
waiver on the part of Amulya; but it is to be 
noticed that though the order of attachment 
was passed on 11-5.1943 the notice thereof was 
issued on 14.6-1943 and in the meantime on 
24-6-1943 the assignment of the decree was made 
to Ramesh. I do not think in the above circum- 
stances there can be any question of waiver. 

Besides when issue of notice is a requisite condi¬ 
tion of attachment, mere omission to take objec¬ 
tion on the ground that notice was not issued, 
cannot, in my opinion, validate the attachment, 
the more so as against a third party, 'who 
jclaims an interest In the attached property. It 
would be worth noting that Rebati Raman De, 
the deoree-holder in Title suit no. li of 1939 is 
DO party to the present proceedings. Both the 
contentions in my opinion fail and I accordingly 


A. I. R. (35) 1948 Calcutta 75 [C. N. dO.] 

Harries 0. J. 

Ardhendu Sekhar Chatterjee and others _ 

Petitioners v. Kachem Sheikh and others — 
Opposite Parhj 

iJecidod ou 
Kluy]u&, 

i>/- 11-1-1946. 

Bengal Tenancy Act (8 [VIII] of 1885), S, 153— 
Order setting aside sale on ground oi fraud in 
publishing and conducting sale—Appeal, maintain¬ 
ability of. 

A judgment-debtor filed an application for eettino 
aside a sale of a bolding in execution of a decree for 
rent for less than Rs. 60 on the ground of fraud and 
irregularity in the conduct and publication of sale. The 
auction-purchaser and the lessees from him were the 
opposite parties. It was found that the processes had 
been fraucJulently suppressed and there was no pro¬ 
clamation of sale and therefore the Court which was 
specially empowered to exercise final jurisdiction under 
S. 153, set aside the sale : 

Held that there was no decision in the ca.se on the 
question as to title to land or to some interest in land 
as between parties having conflicting claims thereto by 
virtue of explanation to S. 153 and therefore the order 
setting aside the sale was not apj ealablo : 1-5 A I. R 
1928 Cal. 859, Foil.-, 17 A. I. R. 1930 Cal. 490, liel.on. 

/> - , [I^ira 10] 

Cases referred :— 

1. ('28) 48 C. L. J. 581 : 15 A. I. R. 1928 Cal. 859 ; 

115 I. C. 522,,Tahir Mandal iv. Rani Radha RaD«nni 
Devi. ° 

2. (’30) 57 Cal. 1248 : 17 A. I. R. 1930 Cal. 490 : 128 
I. C. 89, Jugal Chandra v. Ramesh Chandra. 

Manindra Nath Ghosh and Anil Kumar Sett 

^ — for l^etitioaers. 

liemendra Chandra Sen and Sachindra Chandra 
Das Gupta — for Opposite Party. 

Nirmal Kumar Sen (In No. 703) and Sura jit 
Chandra Lahiri (T» No. 704) — 

for Deputy Registrar. 

Order.—These are two petitions for revision 
of orders of a lower appellate Court rejecting 
appeals on the ground that no appeals were 
maintainable. 

[2] There had been proceedings before a 
learned Munsif for setting aside a sale on the 
ground of fraud and irregularity in the conduct 
and publication of the sale. 

[3] The applications were made by the judg- 
ment-debtors, and the auction-purchaser and 
certain lessees of the auction-purchaser were 
the opposite parties. The learned Munsif held 
that the processes had been fraudulently sup. 
pressed and there had been no proclamation of 
sale. He accordingly held that the failure of 
the judgment-debtors to apply within limitation 
was due to this fraud and as the judgment- 
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debtors came within less than a month of know¬ 


ledge of the sale the learned Munsif held that 
the applications were within limitation. He 
accordingly set aside the sale. 

[ 4 ] Both the auction-purchaser and the lessees 
appealed to the Court of the District Judge and 
there a point was taken that no appeal lay by 
reason of the provisions of S. 153, Ben. Ten. Act. 
It was at first not admitted that the judicial 
officers concerned in these cases were persons 
specially empowered by the High Court to exer¬ 
cise final jurisdiction under S. 153. The lower 
appellate Court having consulted the records 
found that all tbo officers concerned were speci¬ 
ally empowered to exercise final jurisdiction. 
The lower appellate Court accordingly held that 
the decision of the learned Munsif was final as 
the amount claimed in the suit did not exceed 
Rs. 60. An application was made to the lower 
appellate Court to treat the matter in revision 
but the Court refused to do so. The presiding 
officer was the Additional District Judge to 
whom the cases bad been transferred by the 
District Judge. In his view, once he had held 
that the appeal was not maintainable be could 
not convert the proceedings into a revision. 

[6] Two petitions for a revision of the orders 
of the lower appellate Court were filed in this 
Court, and Mr. Ghosh has contended that the 
orders of the learned I^Iunsif in these cases can¬ 
not be final by reason of the fact that the orders 
in these cases decided a question relating to 
title to land, or to some interest in land as be¬ 
tween parties having conflicting claims thereto. 
If the orders did decide such a question or ques¬ 
tions then the orders would be appealable. 

[6] To S. 153 there is appended an explana¬ 
tion which is in these terms: 

‘‘A question as to the regularity of the proceedings 
in publishing or conducting a sale in execution of n 
decree for arrears of rent is not a question relating to 
title to land or to some interest in land as between par¬ 
ties having conflicting claims thereto,’* 

[ 7 ] It appears to me on the plain terms of 
this explanation that it is unarguable that in 
the case before the Munsif there was any deci¬ 
sion on a question relating to title to land or to 
some interest in land as between parties having 
conflicting claims thereto. 

[8] Mr. Ghosh who has appeared on behalf of 
the petitioners has admitted that if the dispute 
was between the judgment-debtors and the auc. 
tion purchaser the explanation could be con¬ 
clusive. But he says there was also a dispute 
between the judgment-debtors and the lessees 
from the anctibn-purcbaser; but that dispute was 
all part of the same dispute. The lessees deriv¬ 
ed title from the auction-purchaser and if 
the auction-purchaser failed the lessees failed. 
They had no independent right, and they could 
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only succeed if it was shown that there was no ^ 
fraud or irregularity in the conduct of the sale. 

[ 9 ] Mr. Ghosh argued that if there was some 
fraud. present independent of the fraud in the 
conduct of the sale, then the explanation could 
not possibly apply. Mr. Ghosh suggested that 
there was independent fraud and that was found to 
be sufficient to bring into play the operation of 
S 18, Limitation Act. The fraud which brought 
into play s. 18, Limitation Act, was merely the 
fraud alleged in the conduct and proclamation 
of the sale. What was alleged was that'the 
processes were suppressed, the sale was never 
proclaimed and for that reason the unfortunate 
judgment debtors knew nothing of the sale for 
years after it had taken place. The grounds 
for an application under S. 18 are the very same 
grounds as those put forward to set aside the 
sale. 

[ 10 ] I do not think it necessary to discuss 
the matter any further because the case is 
completely covered by a Bench decision of this 
Court in 48 c. L. J. 531.' There the facts are 
very similar and it was held that no appeal 
lay. Mr. Ghosh attempted to argue that another 
Bench decision of this Court in 57 cal. 1248* 
was in his favour. But it is to be observed that 
the Bench in this latter case expressly approved 
of the decision in 48 0. L. J. 58l' to which I 
have already made reference. It appears to me 
on these authorities that there was no decision 
in this case on the question as to title to land 
or to some interest in land as between parties 
having conflicting claims thereto. That being 
so, there was no appeal and the learned Addi¬ 
tional District Judge was, therefore, right in bis 
decision. 

[ 11 ] As the matter is before me in revisiOD 
it would be open to me to revise the decision of 
the learned Munsif in a proper case, I have 
been taken through the judgment of the learned 
Munsif apd it appears to me that it would be 
quite impossible to interfere with his findings 
in revision. He came to his findings that the 
processes had been suppressed, that there had 
been no proclamation of sale, upon abundant 
evidence, and that being so, those findings can¬ 
not be challenged in revision. 

[ 12 ] In the result, therefore, both these peti¬ 
tions fail and are dismissed. Each Rule -is, 
therefore, discharged accordingly. As no one 
appears for the opposite parties in Rule NO. 704 
except the minor and as the costs of the minor 
who is represented by the Deputy Registrar, have 
already been paid, I make no order for CMts 
in Rule No. 704. The opposite parties in Rule 
NO. 703 are, however, entitled to their costa. 

Petitions dismissed* 
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A. I. R. (86) 1948 Calcutta 77 [G. N. 37 .] 

Harries 0. J. 

Bir&ndra Nath Biswas — Petitioner v. 
Motiorama Devi a7id otlirers — Opposite Party. 

Civil Rulo No. 1732 of 1946, Decided on 4-6-1947, 
from order of Sub-Judge, 2nd Court, Pabna, D/- 

30-7-1946. 

Bengal Tenancy Act (8 [VIII] of 1885), S. 26F— 
Order dismissing application to set aside ex yarle 
dismissal of application under S. 26F — Appeal — 
Civil P. C. (1908), S. 141, 0.9, R. 9 and 0.43, 
R. 1 (c). 


Sootion 2 GP makes no provision for restoration 
but the provisions for setting aside ex parte 
orders and restoring applications contained in 
the Code are made applicable to applications 
under S. 26 P by reason of the provisions of 9.143, 
Ben. Ten. Act. The dismissal of this application 
to set aside the ex parte dismissal was a pro- 
ceeding not under S. 2GP but under the provi. 
sions of o. 9. R. 9, Civil P. C. That being so. no 
appeal could lie in this case by reason of sub 
9 . ( 10 ) of s. QGP, Ben. Ten. Act. 


The order of dismissal of an application for setting 
aside the dismissal for default and restoration of an 
application for pre-emption under S. 26P is not one 
under S. 26F but under 0. 9, R. 9, Civil P. 0. and 
Is therefore not appealable by reason of sub-s. (10) 
of that section. Such an order would not be appeal- 
able under O. 43; R. 1 (c) by reason of S. 141, Civil 
P. C. also, as S. 141 deals with procedural rights only 
and not with substantive rights such as a right of ap¬ 
peal : 22 A.I.R. 1935 Mad. 609; and 9 A.I.R. 1922 Cal. 
572, Bel. on\ 11 A.I.R. 1924 All. 682, 9 A. I. R. 1922 
All. 337 and 5 A. I. R. 1918 Pat. 612, Ref. 

[Paras 3 and 8] 

Annotation — (’44.0001.) Civil P. C., S. 141, Note 7, 
pts. 2 and 3. 

Cases referred 

1. (’35) 58 Mad. 814 ; 22 A. I. K. 1935 Mad. 609 ; 157 
I. C. 1012,' Sadaya Padayachi v. Chinnaswami Naldu. 

2. (-22) 69 I. 0. 1003 ; 9 A. I. R. 1922 Cal. 572, Hara 
Eamar Mitter v. Murari Mohan Bose. 

3. (’24) 46 All. 538 : 11 A.I.R. 1924 All. 682 : 79 I. C. 
323, Chandar Sahai v. Darga Prasad. 

4. (’22) 9 A. 1. R. 1922 All. 337 : 67 I. C. 320, Sharif 
Hussain v. Haider Husain. 

5. (’17) 2 Pat. L. J. 720 : 5 A. I. R. 1918 Pat. 612 : 43 
I. 0. 54, Jagadish Narain Prasad v. Harbaos Narain 
Singh. 

Ainaresk Chandra Roy and Rurnendu Narayan 
Biswas — for Petitioner.. 

Rabindra Nath Chowdhury — for Opposite Party. 

Order. — This is a petition for revision of an 
order of a learned Subordinate Judge to the 
effect that no appeal lay to his Court. 

■[2] An application for pre-emption under s. 26P, 
Ben. Ten. Act was dismissed for default. An 
application was then made for setting aside the 
dismissal and restoration of the application. That 
application was dismissed on contest and the 
qnsucoeasfal applicant appealed to the Court of 
the learned Subordinate Judge. The learned 
Subordinate Judge held that no appeal lay and 
dismissed the appeal. 

[8] It has been argued in the first place that 
this was an order passed under s. 26 P and was 
therefore appealable by reason of sub-s. ( 10 ) of 
that section. But, in my view, this is not an 
order under S. 26F. I have held that an order of 
dismissal for default would be an order under 
that section, but this was an order passed in an 
entirely different proceeding. The application 
under s. S6F had b^n dismissed for default and 
the applicant filed "an application for restoration. 


[ 4 ] It was urged however that an a 2 )pGal 
would lie from this order made under o. 9 , R. 9 
by reason of s. 141, Civil P. C. and 0 . 43 , ii ’i.’ 

[5] Order 9, R. 9 in terms is confined to suits 
and on the face of it the order would have no 
application to a proceeding under s. 2GP, Ben. 
Ten. Act as such proceeding is not a suit. Sec¬ 
tion 141 of the Code however provides that the 
procedure provided in this Code in regard to 
suits shall be followed, as far as it can be made 
applicable, in all proceedings in a Court of civil 
jurisdiction. That being so, the procedure laid 
down by 0 . 9, R. 9 though in terms applicable 
only to suits, is also applicable to applications 
in a civil Court by reason of s. 141 . 

[6] It is then argued that if 0. 9, R. 9 applies 
to applications there is no reason at all why an 
appeal would not lie because o. 43, R. 1 (c) pro- 
vides that an appeal shall lie from an order 
under 0. 9, R, 9 rejecting an application (in a 
case open to appeal) for an order to set aside 
the dismissal of a suit. 

[ 7 ] The argument is that by reason of s. 141 , 
O. 43, R. 1 is made applicable to applications as 
well as suits. 

[8] It is to be observed that s. 141 speaks of 
procedure. What is made applicable to all pro-i 
ceedings in a Court of civil jurisdiction is the] 
procedure provided in the Code with regard to 
suits. Now, a right of appeal is admittedly a 
substantive right and not a procedural right, 
Section 141 does not deal with substantive rights 
and therefore Courts have held that though o. 9, 
R. 9 is made applicable to applications other 
than suits no appeal would lie from a dismissal 
of such an application under o. 43, r. 1 . 

[ 9 ] This has been clearly laid down in a 
comparatively recent case in 59 Mad. 814.^ In 
that case an application under 0 . 9, R, 13 to 
have an ex parte decree set aside was dismissed 
for default and an application made thereafter 
to have that order set aside and the original 
application restored was dismissed upon the 
merits. It was held that no appeal lay from 
the order made on the subsequent application. 
The same view was taken by a Bench of this 
Court in 69 I. o. 1003^ the head-note of which 
reads as follows: 
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A. I. R. 


“Where a suit is dismissed in default and an applica¬ 
tion to set aside the order is also dismissed in default, 
an order made on a subsequent application refusing to 
set aside the dismissal of the previous applioation, is 
not an Order refusing to set aside the dismissal of a 
suit in default within the meaning of cl. (c) of R. 1 of 

O. 43, Civil P. C., the suit having come to an end with 
the order dismissing it for default. Such an order is not 
open to appeal.” 

[10] Ib was further held that S. 141, Civil 

P. 0., cannot operate to give an appeal from an 
order not otherwise appealable under 0. 43 of the 
Code. 

[11] A similar view has been taken in a 
number of cases namely, 4G all. 538;^ A. i. R. 
1922 ALL. 337* and 2 Pat. L. J. 720.® 

[ 12 ] It appears to me that these cases compel 
me to hold that there was no appeal against this 
order and that being so, the learned Subordinate 
Judge rightly dismissed the appeal. 

[13] The petition therefore fails and is dis¬ 
missed. The rule is discharged with costs. 

D.H. Rule discharged. 

A. I. R. (35) 1948 Calcutta 78 (1) [G. N. 38.] 

Sen J. 

Prag Das Lakhutia and others—Appellants 
V. Emperor. 

Criminal Appeal No. 220 of 1947, Decided on 
17-7-1947. 

Cotton Cloth and Yam (Control) Order (1945), 
R. 18 (2) — “ Normal requirements ” — Person in 
possession of more than five yards of cloth. 

It may be that a person is not entitled to get more 
than five yards of cloth for a particular period; but 
there is no rule, order, ordinance or any other kind 
of law which says that a person cannot accumulate 
cloth which be purchased over a long period of time or 
that be cannot receive as presents cloth legitimately 
purchased by his friends or relations. Hence a person 
found in possession of more than five yards of cloth 
does not contravene R. 18(2). [Para 1] 

Bire&war Chatterjee — for Appellants. 

.Noni Coomar Chakravarti — for the Crown. 

Order. — In my opinion, the orders of con¬ 
viction and the sentences passed on the accused 
must be set aside. The accused were originally 
tried under various charges. Finally the charges 
were reduced to one namely a contravention of 
R. 18 ( 2 ), All India Cloth Control and Yarn 
Control Order of 1945. The accused are said 
to have been in possession of cloth in excess of 
their “normal requirements.” Rule 18 (2) of the 
aforesaid Order reads thus : 

“No dealer or other person not being a manufacturer 
shall save with the permission of the Textile Com- 
misstODcr at any time bold stock of cloth or yarn in 
excess of his normal requirements/^ 

The three appellants used to live together. Their 
house was searched and from their boxes, almi. 
rahs and trunks 391 yards of cloth were dis- 
covered and on this ground only the three 
appellants have been convicted of violating the 


aforesaid rule and hned Bs. 400 each. The only 
relevant evidence given is that the accused 
persons bad 15 ration cards and that 891 yards 
of cloth were found in the premises occupied 
by them. No evidence was given as to whether 
the cloth was held by the three accused jointly 
or whether each accused held any specihe por¬ 
tion of the cloth. Witness 1 for the prose¬ 
cution says that each person is entitled to five 
yards of cloth as his normal requirements. What 
authority he has for saying this is not disclosed. 
The learned advocate'appearing for the Crown 
is not able to show me anything which sup¬ 
ports the statement. What is meant by 'normal 
requirements’ is not mentioned in the rules so 
far as 1 am aware and in spite of my enqui¬ 
ries I have not been informed as to what is 
meant by the terms 'normal requirements.' To 
say that any one in possession of more than 
five yards of cloth is liable to prosecution seems 
to me on the face of it to be absurd. It may be 
that a person is not entitled to get more than 
five yards of cloth for a particular period, but 
I am not aware of any rule, or order or ordi¬ 
nance or any other kind of law which says 
that a person cannot accumulate cloth which he 
purchased over a long period of time or that he 
cannot receive as presents cloth legitimately 
purchased by his friends or relations. The evi-i 
dence given in this case is absolutely worth¬ 
less and it does not disclose any criminal offence. 
The learned Magistrate’s judgment is also not 
illuminating. It says that the case has been 
proved beyond all reasonable doubt without at 
all explaining in the judgment what the offence 
committed by the accused consists of. All be 
does is to repeat the evidence of prosecution, 
witness 1 that the accused persons had 15 ration 
cards and that each person was entitled to 
five yards of cloth as his normal requirements. 
Where the learned Magistrate gets this from 1 
am unable to find. That being so, I must set 
aside the orders of conviction and the sentences 
and acquit the accused. The fines, if paid, shall^ 
be refunded. 


V.R. 


Accused acquitted. 


A. I. R. (33) 1948 Calcutta 78 (2) [G. N. 39.] 
Roxburgh and Ellis JJ. 

Gurupada Boy—Complainant v. Pashupatu 
nath Malia and another^ — Accused. 

Criminal Ref. No. 100 of 1946, Decided on 10-12-1946: 

Criminal P. C. (1898), S. 528 — Withdrawal of* 
case—Pending hearing of case accused approaching , 
Additional, District Magistrate for withdrawal 
case — Public Prosecutor called upon to examine • 
record, recommending withdrawal — Magistrate 
noting on order sheet that trial Magistrate being 
Under orders of transfer he had withdrawn case to 
his iile — Magistrate asking Public Prosecutor to 
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apply tor withdrawal oi case and on his doing so 
accused discharged-Procedure held to be irregular 
apd order ol discharge set aside. 

In a prosGOutioQ for an offenco under 3. 379, Ponal 
Ckwe, a day was fixed by the trial Magistrate lor exa¬ 
mination of the prosecution wltnesso-?. In the mean- 
while, the accused approaohed the Additional District 
Magistrate in bis judicial capacity with a petition and 
prayed that tho record of the case should be called for 
and the withdrawal of the case should be directed. The 
Additional District Magistrate called for the records 
and bad it examined by the Public Prosecutor. In the 
0ra6r 8he6t which ho hftd nisiotAioed for those proceed* 
ings the Magistrate noted that the Public Prosecutor 
had examined the record and recommended the with- 
drawal of the prosecution under S. 494, Criminal P. 0., 
that he agreed with this view and noted that the Public 
Prosecutor may apply for the withdrawal. In the order 
sheet of the actual trial record the Additional District 
Uagistrate noted that the record bed been called for by 
him at instance of the accused and further noted that 
the trial Magistrate being under orders of transfer the 
case was withdrawn from his file. Thereafter, notices . 
were issued to the parties and on the next heario" day 
the Public Prosecutor having applied for withdrawal of 
the case and the complainant having also expressed his 
willingness not to proceed with the case, the Additional 
District Magistrate noted in the order sheet that he 
agreed that it was a fit case for withdrawal and there¬ 
fore discharged the accused: 

Beld on reference, that the procedure followed by the 
Additional District Magistrate was irregular. The fact 
that the trial Magistrate had been transferred was no 
real justification for the Additional District Magistrate 
taking the original case on to bis own file. His proper 
course was to allow the case to go from the file of the 
trial Magistrate to that of the Sub-divisional Magistrate 
or the successor of the trial Magistrate, as the case may 
be, in the ordinary course and for the Public Prosecutor 
to file bis petition before that Magistrate who would be 
open to consider anything submitted by the Public 
Prosecutor and decide independently whether or not to 
allow the withdrawal of the case* [Para 4] 

(The order of discharge was set aside and case sent 
back to sub-divisional Magistrate.) 

Annotation: (’46-Com.) Criminal P.C.,S. 528 Notes 5 
and 7. 

8. S. Mukherjee and Bejoy Kumar Bhose 

XT r. , . . —Support. 

N. K. B^ and Ajoy Kumar Basu~ln Opposition. 

u. N. Bhattacharjee and Nirmal Kumar Sen 

—for the Crown. 

Order. — This is a Reference by the learned 
Sessions Judge of Burdwan recommending that 
an order of the Additional District Magistrate of 
the same district discharging two accused Kumar 
Pashupathi Nath Malia and Upendra Nath 
Ghatak passed on 8th May igie, be set aside. 

[ 2 ] The two accused had been summoned 
un^r 8. 879, Penal Code, by Magistrate, Mr. 

- 1 0“ 25th February 1946, on the com¬ 

plaint of one Gurupada Roy acting on behalf of 
Guru Prasanna Mukherjee. Eventually prosecu- 
tion witnesses were directed to be summoned for 
26th, 27th and 29th April. In the meantime the 
accused approached the Additional District Magis- 
trate with a long petition on l9th April and he 
called for the records and stayed further pro- 
ceedingg. The prayer in the petition was that 
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tho record should be called for and the witbdra- 
wal of the case should be directed. Tho petition 
purportod to be made to the District Magistrate 
m his judicial capacity. Thereafter the matter 
was doalfc with by tho Additional District Ma-us 
trate who appears to have confused his positTon 
as a judicial oflicer and bis position as an exe¬ 
cutive omcer responsible for the crime in the 
district. On the petition he took action really as 
a judicial odicer in sending for the records, and 
as an executive ofticGr in the orders that he 
passed. He bad tho papers examined by the 
1 ablic Prosecutor* He maintained an order sheet 
for these proceedings in which he noted receipt 
of the petition and the request to tho Public 
Prosecutor to examine tho records; on (Jtb May 
he noted that the Public Prosecutor had exa¬ 
mined the records and submitted a report recom¬ 
mending withdrawal under S. 494, Criminal P. C., 
and accords his Agreement with this view and 
notes that the Public Prosecutor may apply for 
withdrawal under s. 491, Criminal P. C. In all 
this the Magistrate was, strictly speaking, acting 
purely as an executive officer. 

[3} The Magistrate on the same day, 6th May, 
noted in the order-sheet of the actual trial record 
that be had called for the records in connection 
with the petition filed before him oq bshalf of the 
accused that as the trying Magistrate was under 
orders of transfer the case was withdrawn to his 
own file and notice was issued to the complain- 
ant to appear on 8th May. Notice was also 
given to the Advocate who filed the petition on 
behalf of the accused. Then, on 8th May, the 
learned Additional District Magistrate noted the 
Public Prosecutor had filed a petition asking for 
consent to withdraw the prosecution, that the 
complainant appeared and expressed that he was 
unwilling to proceed with the case, that having 
carefully gone through the Public Prosecutor’ peti¬ 
tion the Magistrate agreed with it that it was a fit 
case to withdraw and the accused persons were 
accordingly discharged. We may note that in fact 
in the actual record of the trial case which was 
withdrawn to the file of the Additional District 
Magistrate there is no petition whatever of tho 
Public Prosecutor applying for the withdrawal. 
The document was kept with what may be called 
the executive file along with the report of the 
Public Prosecutor. 

[4] The whole shows the total confusion in the 
learned Additional District Magistrate’s mind of 
his two capacities as executive head and as judi¬ 
cial ofiScer. In the letter of Reference it appears 
to be suggested that the learned Magistrate’s 
note that the trial Magistrate has under orders 
of transfer was a somewhat specious reasoning 
given merely to justify the abrupt removal of 
the case from the file of Mr. Gope to the file of 
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the Disti-ict Magistrate, so that the latter could 


gee that his intentions as executive officer were 
carried out by the judicial officer concerned, 
namely, himself in the other capacity. We are 
informed that in fact Mr. Gope handed over 
charge on 8th May 1946, so that this charge 
against the Additional District Magistrate is not 
justihed. Nevertheless, the fact that the trial 
■ Magistrate had been transferred was no real 
'justification for the Additional District Magis¬ 
trate taking the original case on to his own file, 
;His proper course was to allow the case to go 
Ifrom the file of Mr. Gope to that of the Sub- 
i Divisional Magistrate or the successor of Mr. Gope 
'as the case may be in the ordinary course and 
for the Public Prosecutor to file his petition, (as 
'he himself must evidently in the first place 
'intended), before that Magistrate who would be 
open to consider anything submitted by the 
Public Prosecutor and decide iddependently whe¬ 
ther or not to allow the withdrawal of the case. 
In these circumstances we think that this is the 
procedure that should still now bo followed. 

[ 5 ] The result is that we accept the Reference 
and set aside the order of the Additional District 
Magistrate discharging the accused. We send 
the case to the Sub-Divisional Magistrate of 
Asansol to proceed with according to law. If the 
Public Prosecutor chooses to file a petition for 
withdrawal the Sub-divisional Magistrate will 
consider it, grant or withhold bis permission as 
in his discretion he thinks fit and proceed with 
the case according to law. 

[6] We are informed that Mr, Gope in whose 
file the case was when it was withdrawn by the 
Additional District Magistrate has returned to 
Asansol. If this be so, there will be no objection 
if the Sub-divisional Magistrate thinks fit to do 
so, to his transferring the case to Mr. Gope for 
disposal in accordance with the directions we 
have given. 

N.s.D. Case sent back. 


A. I. R. (35) 1948 Calcutta 80 [C. N. 40.] 

. Sen J. 

Kamala Kanta Ghosh and another — Ac^ 
cased—Petitioners v. Emperor. 

Criminal Revn. No. 740 of 1947, Decided on 27- 
8-1947. 

Criminal P. C. (1898), S. 256 — Offence under 
S. 380, Penal Code — Summary trial—Necessity to 
follow provisions of S. 256—Criminal P. C. (1898), 
S. 262. 

An offence punishable under S. 380, Penal Code, be¬ 
ing triable as a warrant case, the procedure prescribed 
for the trial of warrant cases should be followed with 
such exceptions as are mentioned in the Chapter dealing 
with summary trials. Therefore, the fact that the case 
was tried summarily does not absolve the Magistrate 
from following the provisions ofS. 256, [Para 3] 

Annotation : (46 Com.) Cr. P. C., S. 256 N. 2, pt. 4. 

SudhanSH Sekhar Muhherjee — for Petitioner. 


A. I. B. 

Order. _The petitioners have been convicted 

of having committed theft in a building, an 
offence punishable under s. 380, Penal Code and 
sentenced to pay a fine of Rs. 20 each in default 
to undergo rigorous imprisonment for 20 days. 
The subject-matter of the theft is a goat. 
The case for the prosecution is that this goat 
belonged to the complainant Krishna Pramanik 
and that be left it in charge of one Pashu 
Baui’i. One of the accused wanted to purchase a 
kid which had been given birth to by this goat 
but his offer was refused. He got enraged and he 
and Kamala Kanta took away the mother goat 
by force and kept it in the bouse of Kamala- 
kanta. The defence taken is a total denial of 
this story. Kamalakanta claims the goat as be¬ 
longing to him. The prosecution examined 7 
witnesses and the defence examined 6- The learn¬ 
ed Magistrate tried the case summarily and 
convicted both the accused as stated above. 

[2] Two grounds have been taken by the 
learned Advocate on behalf of the petitioners 
which I shall deal with in the following order. 
First be said that the learned Magistrate has 
erred in law in not complying with the pro¬ 
visions of s, 256, Criminal P. C. It is said that 
as each prosecution witness was examined, the 
accused cross-examined him and that after the 
close of the case for the prosecution the plea 
of the accused was taken but the Magistrate did 
not ask the accused to state at the commence¬ 
ment of the next hearing of the case or forth¬ 
with whether he wished to cross-examine farther 
any of the witnesses for the prosecution. In 
failing to do so, the learned Magistrate com- 
mited a breach of the provisions of s. 266 , Ori-- 
minal P. 0. The learned Magistrate has given 
his explanation but I am of the opinion that the 
explanation does not help in the support of the 
course pursued by the learned Magistrate. 

[3] It is true that the case was tried sum¬ 
marily but this did not absolve the Magistrate 
from following the provisions of S. 256, Criminal 
P. G. which occurs in the Chapter prescribing the 
procedure for the trial of warrant cases. Section 
262 , Gr. P. C. says that in summary trials, the 
procedure prescribed in summons oases shall be 
followed in summons cases and the procednra 
prescribed in warrant cases shall be followed in 
warrant cases except “as hereinafter mentioned.” 
Now the offence punishable under s. 380, Penal 
Code is triable as a warrant case. The procedure 
prescribed for the trial of warrant cases should 
have, therefore, been followed with such excep¬ 
tions as are mentioned in the Chapter dealing 
with summary trials. Section 263,-Oriminal P. 0.i 
lays down the manner in which the record of a 
summary trial should be kept in cases where an 
appeal lies. In this case no appeal lies. Now 
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there is nothing in 8.^263 which states that the 
provisions of s. 266; Criminal P. C., may be 
dispensed with in oases tried summarily. In fact 

263 provides that the plea of the accused and 
his examination, if any, should be taken. Sec- 
tion 266 provides that if the accused when asked 
to plead claims to bo tried he shall be required 
to state at the commencement of the nest 
hearing of the case or if the Magistrate for 
reasons to be recorded in writing, so thinks fit, 
forthwith whether he wishes to cross-examine' 
any, and if so which of the witnesses for the pro- 
■seoution. The learned Magistrate in his explana- 
tion says that his only omission consists in a 
failure to record his reasons for asking the 
accused to examine the witnesses for the pro¬ 
secution forthwith. I have been through the 
record, and I am of opinion that the learned 
Magistrate has entirely misconceived the law 
Each of the witnesses for the prosecution was 
cross-examined immediately after his examina- 
tion.m.chief and the plea of the accused was 
■taken after the cross-examination of the pro- 
secution witnesses. It was the duty of the learned 
Magistrate to question the accused after he bad 
•taken that plea whether they wished to cross- 
examine any of the prosecution witnesses. Ao- 
-cordmg to the provisions of s. 256 , Criminal 
P. C., ordinarily he should ask them this ques¬ 
tion at the next hearing of the case- In special 
circumstances, he may ask the accused to cross- 
examine the witnesses forthwith, that is im- 
mediately after their plea has been taken for 
reasons to be recorded. Here'the learned Magis- 
trate did not at all ask the accused this question 
after their plea had been taken. It is not a case 
.of a mere failure on the part of the Magistrate 
to record his reasons for doing something. Here 
•the learned Magistrate has failed to carry out 
the provisions of* s. 266, Criminal P. C, in 
•eubstance inasmuch as he did not ask the accused 
after taking their plea whether they wished to 
cross-examine any of the prosecution witnesses. 
In these circumstances, I must set aside the 
orders of conviction and the sentences passed 
jftgaiDst 68iCb of tho &ccuB6d» 

U] The learned Advocate for the accused 
contends that upon the evidence the learned 
■Magistrate should have acquitted the accused 
and that the reasons given by the learned 
.Magistrate for disbelieving the defence witnesses 
and preferring to believe the witnesses of the 
jiroseoution are not good reasons. In my opi¬ 
nion, these are not matters in which I should 
*enter on revision. It is true that the learned 
Magistrate when dealing with the defence 
evidence has given reasons for disbelieving them 
which may be said to be not sufficient reasons. 
J5ut when discussing the evidence for the pro- 
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sacution the learned Magiatrato has given i-easona 
for behoving tho prosrention witnesses which 
cannot in revision bo held to bo bad reasons 
[6] In those circumstances, I would not bo 
justibecl m acquitting tho accused. I direct that 
tho case bo re-tried in accordance with law after 
compliance with the provisions of s. 25G Cri 

minal P. 0., in tho light of the obsorva’tions 
made above. 


V.Tl. 


Be-trial ordered^ 


A. I. R. (35) 1948 Calcutta 81 [C. N, 41.] 

Lodge J. 

^ Gopnl Chandra Haidar — Debtor _ Peti~ 

tioner v. Nepal Chandra Mondal and another 
—Creditors — Opposite Party. 

Civil Rule No. 70 of 1946, Decided on 8-1-19.17, from 
order of Dist. Judge, Kbnlna, D/- 2-10-194,5, 

Bengal Agricultural Debtors Act f7 rVIIl nf 
1935), Ss. 18 and 39 (2)—Power of transferee Board 
to determine amount of debt de novo. 

The decision under S. 18 (2) by any Board havinc 
jurisdiction as to the amount of the principal of a debt 
and of the arrears of interest due thereon is final unless 
that decision is modified in appeal or in revision or 
unless that decision is modified by a review made 
under the provisions of S. 44. Section 39 (2) does not 
empower a transferee Board to ignore a decision under 
S. 18 (2), of the Board from which the application is 
transferred, and to investigate the matter de 7 iovo and 
to come to its own independent decision on the matter. 

[Paras 7 and 8} 

Manvidra Nath Ghoie and Sivadas Ghose _ 

for Petitioner. 

Frafulla Kumar Chatterjee — for Opposite Party. 

Order. — This rule arises out of an order 
passed by the District Judge of Khulna under 
S. 40A, Bengal Agricultural Debtors Act, 1935 . 
The material facta giving rise to the present 
rule are not disputed and they are as follows : 
The petitioner before me borrowed na. 1200 in 
Baisakh 1337 B. S. and executed a simple mort- 
gage bond in favour of opposite party No. 1 . In 
the month of Chaitra 1341 B. s. he borrowed 
R3. 470 and executed a second mortgage in 
favour of opposite party No. 2, the son of op. 
posite party No. i. Thereafter the petitioner before 
me presented an application under s. 8, Bengal 
Agricultural Debtors Act, 1935, before the Bager- 
hat Special Board. Sometime subsequent to the 
presentation of this application the Hajnagar 
Debt Settlement Board was constituted and on 
the recommendation of the Bagerbat Special 
Board the application was transferred on 
9-1-1940, to the Bajnagar Debt Settlement Board, 
for disposal. The Rajnagar Debt Settlement; 
Board took evidence and came to the conclusion 
that though the bonds were simple mortgage 
bonds, in fact possession of the mortgaged pro¬ 
perty was delivered to the mortgagee; and they 
further found that opposite party No. 2 was 
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merely a benamidar for opposite party No. 1. 
They accordingly took the two debts together 
and determined that the total amount due under 
these bonds was ns. 686 . 10 - 0 . The creditors ap¬ 
pealed and their appeal was heard by the 
appellate officer. The appellate officer directed 
that the two debts be considered separately and 
separately determined, and remanded the appli¬ 
cation to the Rajnagar Debt Settlement Board 
for further determination of the debts under 
S. 18 of the Act. Thereafter, the Rajnagar Debt 
Settlement Board on 16-2-1941, determined the 
two debts separately and also gave instructions 
w'ith regard to the settlement of the debts, but 
they omitted to draw up a formal award and 
sign the same as provided in S. 25 of the Act. 

[ 2 ] There was no appeal against this order. 
There was apparently no application to the 
Rajnagar Board for review of the order; but on 
6-11-1941, the Sub-Divisional Officer of Bagerhat 
transferred the application under S. 39 (l) of the 
Act to the Ujalkur Debt Settlement Board for 
disposal. Thereafter the Ujalkur Debt Settlement 
Board took evidence and again determined the 
debts of the present petitioner under S. 18 of the 
Act. The present petitioner applied to the Ujalkur 
Debt Settlement Board for review of their order 
and the application for review was allowed. On 
reconsideration of the matter, the Ujalkur Debt 
Settlement Board again on 29-11-1944, made the 
same order, which they had previously made and 
which they bad been asked to review. 

[3] The present petitioner moved the appel. 
late officer in appeal, and before the appellate 
officer be contended that inasmuch as the debt 
had been determined under S. 18, Bengal Agri¬ 
cultural Debtors Act by the Rajn^ar Debt 
Settlement Board, the Ujalkur Debt ^ttlement 
Board had no jurisdiction to reopen the matter 
and again determine the debts. The learned 
Appellate Officer rejected this argument in these 
words : 

“The argument that the Ujalkur D. S. Board has no 
jurisdiction to decide the case is not tenable as under 
S. 39 (1), the Collector whose power is vested in the 
S. D. 0. can transfer a case from any D. Board to 
any other D. S. Board within his jurisdiction.** 

On the merits the appellate officer was of opinion 
that the order of the Ujalkur Debt Settlement 
Board was justified. 

[4] The present petitioner then moved the 
District Judge in revision under S, 40A of the 
Act, and the District Judge rejected bis applica¬ 
tion, Although objection was taken before the 
District Judge that the Ujalkur Debt Settlement 
Board bad no jurisdiction to determine the 
Debts afresh under s. 18 , there is no reference in 
1*9 order to this argument. 

[6] The only question urged before me is 
U'e Question whether in the circumstances the 
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Ujalkur Debt Settlement Board had jurisdiction^ 
to ignore the determination of the debts arrived 
at by the Rajnagar Debt Settlement Board and 
to investigate the matter de novo and come to^ 
their own independent decision on the matter.. 
In support of the decision of the Board my 
attention has been drawn to S. 39 ( 2 ), Bengal 

Agricultural Debtors Act. Section 39 (2) reads: 

“A board to which an application is transferred under 
6ub-8. (1) may continue the proceedings in connection 
with the application from the stage which has been 
reached when the application is transferred.’* 

[6] It has been argued that this means thair 
the board has a discretion either to continue the 
proceedings from the. stage already reached, or 
to go back to any earlier stage or even to start 
proceedings de novo. It may be conceded that- 
the language of this sub-section does confer upon 
a Board a certain discretion; for instance, a- 
transferee board may reasonably either act on 
evidence already recorded by the transferor 
Board or may take all evidence anew. It doea 
not seem to me to follow that a transferee Board 
has the power, by virtue of this sub-section to 
ignore all the proceedings taken before the trans¬ 
feror Board. Section 18 (4), Bengal Agricultural 

Debtors Act provides as follows : 

“When the board has determined under snb-s. 
the amounts of the principal of debt due from a debtor 
and of the arrears of interest due thereon, the deckion- 
of the board in this respect shall not be questioned in 
any civil Court or in any manner other than that 
provided in this Act.*' 

[ 7 ] It seems to me that this means that the 
decision of the Board under s. 18 (2) as to the 
amount of the principal of a debt and of the 
arrears of interest due thereon, is final except in 
so far as that decision may be altered under the 
provisions of the Act. The Act of course provides 
for review by a board of Its own order under 
S. 44. It provides for appeal under s. 40, and it* 
provides for revision under s. 40A. In my opi¬ 
nion, the meaning of s. 18 ( 4 ) is that the decision 
under S. 16 (2) by any board having jurisdiction 
as te the amount of the principal of a debt and 
of the arrears of interest due thereon is final 
unless that decision is modified in appeal or in' 
revision or unless that decision is modified by & 
review made under the provisions of S. 44. 

[8l I am unable to hold that the provisions* 
of s. 39 (2) mean that s. 18 (4) has no applica¬ 
tion when a case is transferred from one board 
to another. If the argument were accepted that 
by virtue of sub-s. ( 2 ) a board may on receiving" 
an application on transfer, restart the case* 
de novo whatever had been the decision of tha 
transferor hoard, the anomalous result would 
follow that even the decision of an appellate- 
officer or a revisional officer in respect of A 
determination under s. 18 ( 2 ) could be Jgnored 
by a transferee Board. This extraordinary result 
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would be possible viz. if the appellate officer who 
is ordinarily the Sub-Divisional Officer gave a 
deoisiou; and if his decision were modified by 
the District Judge under s. 40A he could at once 
transfer the application to another Board and 
enable that Board to ignore the decision of the 
revisional authority, I am unable to believe that 
this was the intention of the Legislature or that 
this is the meaning of S. 39 (2). I am therefore 
of opiniton that S. 39 (2) does not empower a 
transferee Board to ignore a decision under 
S. 18 (2) of the Board, from which the applica¬ 
tion is transferred. The question whether the 
transferee Board can or cannot review the order 
of the original Board is one which it is not 
necessary for me to decide. 

_ [9] In the present case, the transferee Board 
did not purport to act under s. 44 of the Act 
when it first determined the debts under S. 18 (2) 
nor is it pretended that at the time when it 
first exercised its jurisdiction it complied with 
any of the rules made under the Act with regard 
to review. As I have stated above, the question 
whether they have the power to review the order 
passed by the original board is not free from 
difficulty, inasmuch as the section merely pro¬ 
vides that a Board may review its own orders, 
and does not entitle by express words any Board 
to review an order passed by another board. As 
the order of the Rajnagar Debt Settlement 
Board passed on 18-2 1941, was not modified in 
review under the provisions of S. 44 of the Act 
and as there was no appeal from that order that 
order should be taken to be final and tbe pro¬ 
ceedings of the Ujalkur Debt Settlement Board 
ignoring that order and starting their investiga- 
tion de novo must be regarded as being without 
jurisdiction. In my opinion, the learned appellate 
officer was clearly wrong in his decision, and 
the learned District Judge failed to consider 
this very material question when he examined 
the matter under S. 40A, Bengal Agricultural 
Debtors Act. 

[10] This rule is accordingly made absolute. 

The .order of the District Judge is set aside and 
the order of the appellate officer is also varied 
as follows : 

. [ 11 ] The appeal to the appellate officer must 
be allowed and the application remanded to the 
Ujalkur Debt Settlement Board or its successor 
with directions to accept the determination of 
the debts arrived at by the Rajnagar Debt 
Settlement Board on 18-2-1941, and to proceed 
further in the matter from that stage. The rule 
is made absolute with costs—the hearing fee 
being assessed one gold mohur. 

i>-S. Buie made absolute. 
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A. I. R. (38) 1948 Calcutta 83 [G. N. d- 2 .] 
Roxburgh and Chundbr JJ. 

Sadek Mahammad Ahmad 11 asan—Com 
Vlatnant v. Jyotish Chandra Pandit and 
another — Accused* 

Criminnl Ref. No. 68 of 19-17, DocidecDon 2.3.5-1917 
made by Sessions Judge, Rangpar, D/-3-21917, ’ 

Criminal P. C. (1898), Ss. 253 and 258 - Charge 
framed—Complainant and his witnesses absent on 
day fixed for their cross-examination — Accused if 
can be discharged. 

Where, after a charge has been framed, the com 
plainant and his witnesses are absent on tbe day fixed 
for their cross-examination it is not proper to discharge 
the accused as there is no provision for discharge of an 
accused after charge bad been framed. The proper 
order to pass is “As the prosecution witnesses are absent 
and cannot be cross-examined their evidence in exa- 
mination-in-obief should be expunged and as there is 
no evidence in the case the accused is acquitted.” 

[Para 2] 

Annotation : _ (’46-Com.) Criminal P. C. S 238 
N. 3, pt. 2 : N. 4, pt. 1 ; S. 259, N. 9, pt. 1. 

and Dwxjcndra 

Aaf/i Muliherjx — for Complainant. 

D. N. Bhattacharji and Surathi Mohan Sanyal 

— for Accused. 

Chunder J. — This is a reference made by 
the Sessions Judge of Rangpur recommending 
that the order passed by the Magistrate of 
Rangpur on 14^1-1946 reviving a case should be 
set aside. It appears that the complainant in that 
case, Sadek Mabammed Hasan filed a petition 
of complaint under s. 504. Penal Code, against 
Jyotish Chandra Pandit and another and on 
5-8.1946 a charge was framed under s. 504, 
Penal Code. The case has been adjourned to 
29-10-1946 and 30-10-1946 for cross-examination 
of prosecution witnesses. Tbe Magistrate as 
well as the complainant were both absent on 
29-10-1946 and the complainant was again absent 
on 30 10-1946 and when the Muktear for the 
complainant was sent for, he intimated that he 
bad received no instructions from his client in 
the case. No witnesses were present either on ' 
29-10-1946 or 30-10-1946 and no hazira had been 
filed on either of these two days. The Magistrate 
passed an order "The accused persons are dis- 
charged under s. 253, Criminal P. C.” 

[2] The proper order that the Magistrate 
should have passed in such a case was that "as 
the prosecution witnesses are absent and can¬ 
not be cross-examined their evidence in examina- 
tion-in-chief should be expunged and as there 
is no evidence in the case the accused is acquit¬ 
ted.” There is no provision for discharge of an 
accused after charge had been framed. So the 
order of the learned Magistrate was an order of 
acquittal. He had therefore no power to revive 
it on 14-11-1946 when the complainant came and 
filed a petition for revival. The case having been 
wrongly revived by the learned Magistrate the 
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order of revival is set aside as we find that the 
order passed on 30-10-1946 was an order of acquit, 
tal and we do not disturb that order. The refer¬ 
ence is accepted. 

Roxburgh J. — I agree. 

G.N. Beference accepted. 

A. I. R. (35) 1948 Calcutta 84 [C. N. 43.] 

B, K. Mukherjea and Sharpe JJ. 

Sm. Karunamoyee Deli — Plaintiff — 
Appellant v. Sm. Maya Moyi Deli and others 
_ Defendants — Respondents. 

Appeal No. 142 of 1941, Decided on 26*8-1946, from 
original decree of Sub-Judge, Burdwan, D/- 31.3-1941. 

(a) Contract Act {1872), Ss. 10, 11 and 16 — 
Purdanashin lady—Transactions by—Principles to 
be applied stated. 

Tbo protection given to purdanashin ladies is given 
to persons who are really kept in eeelusion and have 
little or no commerce with the outside world. It is the 
duty of the Court before upholding transactions with a 
purdanashin lady to satisfy itself that the lady had 
sufficient intelligence to understand the relevant and 
important matters, that she did understand them as 
they were explained to her, that nothing was concealed 
and that there was no undue influence or misrepresenta* 
tion. Independent legal advice is not in itself essential. 
The presence or absence of independent legal advice is 
only relevant to a decision of the question as to whe¬ 
ther or not the grantor thoroughly comprehended and 
deliberately of her ov^n free will carrijd out the trans¬ 
action. What is necessary to establish is that the 
Import of the document was brought home to the mind 
of the grantor, and that she really understood and 
meant to make the transfer. If the settlor’s freedom 
and comprehension can be established or if it is proved 
that the scheme and substance of the deed were, them¬ 
selves originally and clearly conceived and desired by 
the settlor and were then substantially embodied in the 
deed, there would be nothing further to be gained by 
independent advice. Further, it is not necessary that 
she should understand each detail of a matter which 
might be involved in legal technicalities. It is enough 
if the general result of the transaction is understood by 
the lady. But even if intelligent understanding of the 
deed is established, a question of undue influence may 
still arise. Suoh influence may be direct and expressly 
used by a donee for the purpose or the relation between 
the donor and the donee may be suoh as to raise a pre- ^ 
sumption of undu^ influence. (Considering the cir¬ 
cumstances of the case it was held that not only was 
there want of intelligent execution of the deed of sur¬ 
render by the Hindu widow but she was also subjected 
to undue influence). [Paras 10 and 30] 

(b) Contract Act (1872), Ss. 10 and 11—Purda¬ 
nashin woman—Surrender by—Legal advice. 

The idea of a surrender by a female owner is not 
quite familiar to a layman in India, and with regard to 
the exact eSect of the deed a purdanashin woman re¬ 
quires legal advice. [Para 20] 

(c) Contract Act (1872), S. 16 — Pardanashin 
woman—Undue influence alleged—Questions to be 
considered by Court. 

Where undue influence Is alleged, it is necessary to 
examine very closely all the circumstances of the case. 
The questions which need consideration in such a case 
are ; (1) Was the transaction a righteous transaction, 

i. e , was it a thing which a right minded person might 
be expected to do ? (2) Was it an improvident act ? 


That is to say, does it show so mtjcb improvidence so 
as to suggest the idea that the lady was not mistress of 
herself and not in a state of mind to weigh what she 
was doing ? (3) Was it a matter requiring a legal 
adviser ? (4) Did the intention of making the gift origi. 
nate with the donor ? 15 Cal. 684 (P. C.), Bel. on, 

[Para 25] 

(d) Hindu law — Widow—Surrender—Nature of 
—Form—Requirement as to stamp or attestation— 
Stamp Act (1899), Art. 55. 

A deed of surrender by a Hindu widow dors not in 
law or in fact purport to transfer any property. The 
widow merely withdraws herself from the estate and 
the next heir steps into the inheritance as a matter of 
law, without any consent or acceptance on his part. It 
need not be in any particular form. Where it was not in 
the form of a deed of gift : Bold that it was not re¬ 
quired to be stamped or attested as such: 28 A. I, B. 
1941 Cal. 41 and 21 A. I. R. 1934 P. C. 105, Bel. on.; 

25 A. I. R. 1938 Pat. 33 (S. B.), Not foil. 

[Paras 32 and 33] 
Annotation (’45*Com.) Stamp Act Art. 55 N. 2 
Pt. 2 and Art. 33 N. 2 Pt. 2. 

(e) Contract Act (1872), S. 19A—Interest obtained 
by third person tainted by undue influence—Effect. 

An interest obtained by undue influence cannot be 
held by third parties although innocent of fraud. But 
a bona fide transferee for value without notice is always 
protected: (1806) 14 Ves. 273, Bel. on. [Para 37] 

Cases referred ;— 

1. (’19) 46 I. A. 272 : 6 A. I. R. 1919 P. 0. 24: 47 
Cal. 175 : 53 I. C. 131 (P. C), Sunitibala Debi v. 
Dhara Sundari Debi. 

2. (’25) 52 I. A. 342 : 12 A. I. R. 1925 P. 0. 204 : 47 
All. 703 : 28 O. C. 338 : 89 I. C. 649 (P. 0.), Farid- 
un-Nisa v. Mukbtar Ahmad. 

3. (’40) 67 I. A. 377 : 27 A. I. R. 1940 P. 0.147 : 

I. L. R. (1940) Kar, (P. C.) 341 : 189 I. 0. 890 (P. 0.), 
Bank of Khulna Ltd. v. Jyoti Prokash Mitra. 

4. (’88) 15 I. A. 81 : 15 Cal. 684 : 6 Sat. 175 (P. 0.), 
Mahomed Buksh v. Hossaini Bibi. 

5. (’38) 17 Pat. 95 : 25 A. I. R. 1938 Pat. 33: 172 
I. C. 847 (S. B.), In re Ehetramoni Debya. 

6. (’34) 38 C. W. N. 697 : 21 A. I. R. 1934 P. 0. 105 ! 
57 Mad. 749 : 61 I. A. 200 ; 148 I. C. 828 (P. 0.), 
Sitanna v. Viranna. 

7. (’41) I. L. R. (1941) 1 Cal. 234 : 28 A. I. R. 1941 
Cal. 41 : 193 I. 0. 419, Janaki Nath v. Jyotlah 
Chandra. 

8. (1806) 14 Ves. 273, Huguenin v. Baseley. 

Panchanon Chaudhuri and Bijoy Kumar Bhose^ 

for Appellanb, 

Chandra Sekhar Sen, Jagannath Qangopadhay9 
and Amiga Chandra Mukherjea (for Nos. 2 to 
5.); Qopendra Nath Das and Probhas Chandra I 
■Chatterjee (for No. 7J, Bishindra Nath Sarkar i 
and Paritsosh Sarkar (for Nos. 9 and 10); PfOr [ 
matha Nath Mitra and Khitindra Nath Ba»i h 
(for No. 11); Satindrs. Nath Mukherjee, 
rendra Nath Mukherjee and Krishna ikilH 
Banerjee (for No. 14) — for Respondents. a 

Judgment.—This appeal arises out of a suit 
brought by the appellant, Karunamoyee Debi to 
obtain a declaration that a deed of surrendo? 
executed by her and by her sister Mayamoyoo ? 
Debi, defendant 3, on 2nd Baisakh 1343 B. S-i j 
corresponding to 15 4-1936, in favour of her flon | 
Mahadeb (defendant 1) and defendants 3 to 6 the j 
sons of defendant 2, should be set aside, and i 
that the estate left by her father, the Iftt® | 
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Bhabadeb Ohatterjee, should be partitioned be- 
tween her and her sister Mayamoyee. There 
was an alternativo prayer that if the deed of 
surrender could not be set aside or the estate 
partitioned the plaintiff might be given main¬ 
tenance at the rate of rs. lOO per month charged 
on all the properties left by her father. By a 
subsequent application, a claim for right of resi¬ 
dence in the residential house of Bhabadeb 
Ohatterjee at Burdwan was included in the plaint. 

[2] The main facts of the case are not dis- 
puted and are as follows; Bhabadeb Ohatterjee, 
father of the plaintiff, died on 14-8-1935, leaving 
the plaintiff Karunamoyee and defendant 2 
Mayamoyee as his only heirs under the Hindu 
law. Prior to his death, he executed certain 
documents all of which were unregistered. The 
first was a will of the year 1923, the second a 
deed of gift dated 20-7-1935 in favour of 

Karunamoyee, the third will dated 22 - 7 - 1935 , the 

fourth a deed of gift dated 24-7-1935, in favour 
of Mayamoyee, and the fifth a deed of trust 
dated 6-8-1935, appointing Dr. Debendra 'Nath 
Mukherjee, the husband of Mayamoyee, and 
certain other gentlemen as trustees. After his 
death, the plaintiff applied for probate of the 
wills, but probate was refused of the first be¬ 
cause some pages were missing. No effect could 
be given to the deeds of gift or to the deed of 
trust as they were not registered. After 
Bhabadeb’s death his property was looked after 
by Mahadeb. the plaintiff’s son, and by Dr. 
Debendra Nath Mukherjee, the husband of 
defendant 2 , and later an ammuktearnama was 
executed by both the sisters on 22 9 - 1935 , in 
favour of Mahadeb for management of the 
entire estate. As Karunamoyee had been ill 
after her father’s death she went to Puri for a 
change sometime in October 1935, and whilst 
there she had certain correspondence with her 
sister Mayamoyee and Mayamoyee’s husband, 
Dr. Debendra Nath Mukherjee. It transpired 
that Mabadeb’s management of the estate was 
proving unsatisfactory. Karunamoyee returned 
to Calcutta about 19-3-1936, and on or about 
22nd March following, the ammuktearnama 
executed in favour of Mahadeb was cancelled. 
Thereafter, there was certain discussion with 
regard to the management of the property and 
eventually on 15th April 1936 , Karunamoyee 
and Mayamoyee executed the deed of surrender, 
which forms the basis of this suit, whereby they 
surrendered the entire property left by their 
father in favour of their sons, defendant i, and 
defendants 3 to 6 respectively. The property 
which was surrendered was included in a sche- 
dule and valued at Es, 12, 718/- but there was a 
further provision that if any property had been 
omitted it would also be covered by the deed. By 
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the surrender, Kariinamoyco and Mayamoyee 
divested thomsolvos of all their father’s pro- 
porty, without any provision for maintenance. 
On the same day a det-d of partition was 
executed by and between Mahadeb and dofon- 
dants 3 to G, the four sous of Maytimoyoe, which 
purported to divide the property between them 
in proportion of one-fifth and four.fifths respec¬ 
tively. The properties which each would get were 
specified in schedules attached to the deed, The 
value of Mahadeb’s sliaro was stated to be 
Rs. 15,956 out of the total property which was 
valued at Es. 80,115/- annas odd, the balance 
being the value of the property allotted to defen¬ 
dants 3 to 6. 

[3] It is the case for the plaintiff that she signed 
the alleged deed of surrender without under- 
standing or appreciating its contents, that the 
deed was neither read over nor explained to her 
and she had no independent advice in the matter. 
It is said that the plaintiff had absolute confi¬ 
dence in Dr. Debendra Nath Mukherjee, her 
sister’s husband, and the latter having got the 
plaintiff’s son Mahadeb over to bis side, had the 
deed of relinquishment executed by the plaintiff 
representing to her that the document was 
absolutely necessary, to save the estate of her 
father from ruin. Following the deed of surrender 
the defendants, it is said, in collusion with each 
other created certain deeds of transfer and 
mortgage, and defendant 1, purported to transfer 
by way of sale or mortgage almost all the pro¬ 
perties which he obtained on the basis of the 
deed of partition. Besides defendants i to 6 who 
were parties to the deed of surrender, the plain, 
tiff impleaded as parties-defendants the subse¬ 
quent purchasers or mortgagees of different 
items of property from Mahadeb and they are 
defendants 7 to 15 in the suit. 

[ 4 ] Defendant 1 did neither appear nor contest 
the suit. Defendants 2 to 5 pub in one joint 
written statement traversing all the allegations 
of the plaintiff and contending inter alia that 
the deed of surrender was a valid and proper 
document which was binding on all the parties 
and could not be set aside. Separate contest was 
entered on behalf of defendants 7, 8, 9, 10, 11, 14 
and 16. All of them supported the deed of 
surrender and contended further that they were 
hona fide transferees for value without notice. 

[ 5 ] The issues as finally framed were as 
follows: 

3. I3 the plaintifi entitled te any maintenance? If bo, 
at what rate and from whom? Is the maintenance a 
charge upon property? If so, upon what property? 

4. Is tbe plaintiS entitled to any decree for alleged 
arrears of maintenance? Is tbe plaintiS entitled to any 
decree for alleged arrears of interest, if so what is the 
amount thereof? 

5. Has the plaintiff any right of residence in the 



86 Calcutta Karunamoyee Debi 

house of Burdwau which defendant 1 mortgaged 
to defendant 7? If so, in what portion? 

6. Is the deed of surrender dated 2od Baisakb, 
13^3 B. S. voidable? Can the plaintiQ avoid it? 

8. Is the plaintiS’s claim barred by the rules of 
estoppel, waiver and acquiescence? 

9. Is the suit bad for misjoinder of parties and cause 
of action? 

10. Is the plaintiff entitled to recover possession 
either against defendants 3 to G only or against other 
defendants as well who are transferees from defen¬ 
dant 1? 

11. Has the plaintifi cause of action? To what relief, 
if any, is the plaintiS entitled? 

[6] The learned Subordinate Judge held in 
regard to Issue 6, that the deed of surrender 
was not a voidable document and that the plain¬ 
tiff could not avoid it. In his opinion, the idea 
of partition originated with Karunamoyee 
herself; she was sufficiently intelligent to under¬ 
stand what was being done and the efifect of the 
deed of surrender was in any event fully 
explained to her. The deed of surrender was 
executed at the instance of Mahadeb with a view 
to a partition of the entire property between 
himself and the sons of Mayanaoyee, and Dr. 
Debendra Nath Mukherjee not only was not 
responsible but tried to safeguard her interest. In 
answer to issue 8, the learned Subordinate 
Judge held that there was no general bar but 
that the rules of waiver, estoppel and acquiesc¬ 
ence operated as a bar in so far as the claim 
against defendant 7 was concerned. Issue 7 
was answered in the plaintiff’s favour. In 
respect of issue lo. it was held that the plaintiff' 
was not entitled to recover possession against 
defendants 3 to C or any. other defendants who 
were transferees from Mahadeb, defendant 1 . 
In -answer to issues 3 and 4, the learned trial 
Court held , that the plaintiff was entitled to 
maintenance at the rate of rs. lOO per month 
from her son Mahadeb and that this should be 
a charge on whatever property remained in the 
hands of Mahadeb, and whatever property he 
transferred to such transferees who are not bona 
fide purchasers for value without notice. He 
held that the plaintiff was also entitled to a 
sum of RS. 3600 as arrears of maintenance for 
three years and directed that this would be a 
charge on the property in the hands of Mahadeb 
and on premises No. 14C, Panchu Khansama 
Lane and Putni Lot Jalkarghia. He allowed 
the plaintiff a sum of Rs. 2000 on account of the 
marriage expenses of her youngest unmarried 
daughter and directed that this would also be 
charged on the property charged for her main, 
tenance. His decision on issue 6 was that the 
plaintiff was not entitled to any right of resi- 
dence in the Burdwan house, but that she bad 

f tte Saknars house of her 

lather Bhabaaeb. He decreed the plaintiff’s suit 
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in part in accordance with these decisions. The 
plaintiff' has now appealed. 

[7] Cross-objections have been filed by respon. 
dents 11 and 14. Respondent 11 is the purchaser 
of premises No. 14G, Panchu Khansama Lane 
over which a charge for the plaintiff’s main, 
tenance was declared by the learned Subordinate 
Judge; while respondent 14 purports to have 
purchased the Saknara house in which the plain, 
tiff has been given a right of residence. Putni 
Lot Jalkarghia, we are told, has been sold under 
Regulation, VIII of 1819 and a portion of the 
sale proceeds is still lying with the Collector. 

[8] The learned Advocate appearing in sup. 
port of the appeal has raised three points on 
behalf of his client : It is contended in the first 
place that there was no free and intelligent 
execution of the deed of surrender by the plain¬ 
tiff w’ho as a purdanashin lady was absolutely 
under the control of her brother-in-law, Dr. 
Debendra Nath Mukherjee and her son Mahadeb; 
that she neither appreciated the contents of the 
deed -nor its legal effect and the same were not ‘ 
properly explained to her. The whole transaction, 
it is said, was vitiated by undue influence which 
was exercised upon the plaintiff by her brother- . 
in-law, Dr. Debendra Nath Mukherjee in con¬ 
spiracy with Mahadeb. The second contention 
raised is that the document of surrender is 
invalid for want of proper stamp and registra- 
tion. The third and the last point put forward 
by the learned Advocate is that the plaintiff, 
should have been given a decree.for maintenance 
against all the defendants and it ought to have 
been declared a charge on all the properties 
left by her father. 

[9] Tbe first point is really the most material 
point in the case and requires careful consideca- ' 
tion. We were taken through tbe evidence both oral 
and documentary, at considerable length by tbe 
learned Advocates for both parties and after the 
hearing had proceeded for some days we de¬ 
cided, that it was nece^ary for the ends of 
justice and for tbe proper disposal of the appeal 
that we should take the evidence of Jibandhan 
Ganguly who was said by all the defendants’ 
witnesses, who gave evidence to the execution of ' 
the deed of surrender, to have been present at • 
the preliminary discussions and to have ex- 
plained to the plaintiff the purport and effect of j, 
the proposals. We thought his evidence to be \ 
particularly necessary because the evidence 
disclosed that he is the plaintiff’s son-in law; 
and amongst the persons alleged to have been 
present he was most closely connected with her 
and might be expected to have taken a genuine 
interest in her welfare and ■protection. We felt ^ 
too that if his evidence supported the defence ■ 
case, we could safely hold that there was no > 
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'Want of intelligent understanding on the part of 
the plaintiff or any undue influence leading to the 
execution. The evidence of Jibandhan Ganguly 
was accordingly taken by us on 24-6-1946, and 
it forms part of the record. The evidence we 
may say at once substantially supports the 
plaintiff’s case and is materially damaging to 
the defence; be has given a total denial to the 
defence evidence that he was present at the 
time of the preliminary discussions about the 
deed of surrender or that he had at any time 
any discussion with the plaintiff in regard to 
the deed or that he explained to her its purport 
or effect. Indeed, his evidence goes further and 
indicates that Dr. Debendra Nath Mukherjee 
suggested to him that the property should be 
divided between' the grandsons of Bhabadeb, 
and that he took strong exception to the 
suggestion, mainly because he was aware that 
Bhabadeb had left a will. We realize that it is 
unfortunate, and to some extent unsatisfactory, 
ihat this witness was not examined at the 
time of trial, but for this, we think, both 
parties are equally to blame. We realize too 
that the evidence of this witness may be biased 
in favour of the plaintiff, whose interest he may 
<be expected to support in preference to that of 
the defendants; but he is a respectable gentle¬ 
man and although we think his evidence may 
be tinged with exaggeration and that he may 
not be entirely accurate in his recollection or 
■in bis interpretation of the proposals made to 
him by Dr. Debendra Nath Mukherjee, we were 
■on the whole favourably impressed by his 
demeanour and his general statement; and we 
cannot easily discard his positive denial of 
those material facts in regard to preliminary 
discussions prior to execution of the document, 
which he is certainly in a position to know and 
to remember without any possibility of mistake 
or confusion. 

[10] Now, the plaintiff asserts that she is a 
purdanashin lady and this fact is not seriously 
challenged by the other side. The protection 
given under the Indian law to purdanashin ladies 
is given to persons who are really kept in seclu¬ 
sion and have little or no commerce with the 
outside world. The plaintiff belongs to a con¬ 
servative Brahmin family. She was a widow of 
about fifty years of age at the time when the 
deed of surrender was executed and there is no 
substantial evidence that she had at any time 
any concern in the management of or dealings 
with any property. She can therefore claim the 
'protection which the Indian law throws round 
persons who transfer their property to their 
-own disadvantage when they have not the usual 
means of fully understanding the nature and 
•effect of what they are doing. The law relating 


to purdanashin women is well settled. It is the 
duty of the Court before upholding tranaaction 
with a purdanashin lady to satisfy itself that the 
lady had suflioient intelligence to understand the 
relevant and important matters, that she did 
understand them as they were explained to 
her, that nothing was concealed, and that 
there was no undue influence or misrepre¬ 
sentation: vide 46 I. A. 272.^ Independent legal 
advice is certainly not in itself essential. The 
presence or absence of independent legal advice 
is only relevant to a decision of the question as 
to whether or not the grantor thoroughly com 
prehended and deliberately, of her own free will 
carried out the transaction. What is necessary 
to establish is that the import of the document 
was brought home to the mind of the grantor, 
and that she really understood and meant to 
make the transfer. If the settlor’s freedom and 
comprehension can be established by evidence 
or if it is proved that the scheme and substance 
of the deed were themselves originally and 
clearly conceived and desired by the settlor, 
and were then substantially embodied in the 
deed, there would be nothing further to be 
gained by independent advice : vide 52 I. A. 342.^ 
The Judicial Committee further held in 46 i. A. 
272,^ at p. 273 that it is enough if the general 
result of the transaction is understood by the 
lady, it is not necessary that she should under¬ 
stand each detail of a matter which might be 
involved in legal technicalities. li those founding 
on a deed by a purdanashin woman fail to 
show that the grantor intelligently understood 
the deed there is an end of the matter. But 
even if intelligent understanding of the deed is 
established, a question of undue influence may 
still arise : vide 67 I. A. 377.^ Such influence 
may be direct and expressly used by the donee 
for the purpose, or the relation between the 
donor and the donee may be such as to raise a 
presumption of undue influence. 

[ll] We will proceed to examine the entire evi¬ 
dence adduced in this case in the light of the 
principles laid down above. It must be admitted 
that the evidence which the plaintiff offered in 
support of her own case was neither substantial 
nor particularly satisfying. Indeed, apart from her 
own testimony there is little evidence which is 
of value. But as the burden lies upon the defen¬ 
dants to establish that there was free and inde¬ 
pendent understanding of the contents of the 
deed by the plaintiff we will have to examine 
closely the evidence adduced by the defendants 
taken along with the facts and circumstances of 
this case. The plaintiff as stated above, is a 
purdanashin woman, but she is certainly not 
illiterate. The various letters written by her 
which are exhibits in this case prove conclusively 
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that she can read and write Bengali fairly well. 
Her evidence that she can only sign her name 
is clearly untrue and was evidently given on 
improper advice. The evidence also shows that 
she possesses fair and average understanding. 
Her own witness Satya Prokash says that 
after her father’s death she used to look after 
the latter’s properties. This obviously means 
that she looked to some extent after the resi¬ 
dential house at Burdwan and the properties 
situated near about that place. Now the evidence 
shows that when Bhabadeb died in August, 
1935, both the daughters were with their father 
at that time. The younger daughter Mayamoyee 
Game down to Calcutta very soon afterwards, 
while the plaintiff, who ordinarily resided with 
her father at Burdwan, reroained there for some 
time more. Admittedly, she was not in good 
health at that time and as she was anxious to 
go away for a change an Ammuktarnama was 
executed by her along with her youngest sister 
in favour of Mahadeb. her son by which the 
charge of the entire property was given to 
Mahadeb. This Ammuktarnama was executed 
on 22-9-1935, and soon afterwards the plain¬ 
tiff went to Puri for a change taking some of 
her daughters with her. Mahadeb, it is admit- 
ted by everybody, was and is a man of intem¬ 
perate and vicious habits. Why be was at all 
selected to be an Ammuktar it is difficult to 
see. The suggestion is that both his mother as 
well as Dr. Debendra Nath Mukherjee thought 
that the burden of responsibility which was 
thrown upon Mahadeb might have the effect of 
improving his character and making him sober 
and steady. Any way the experiment did not 
prove to be a success. There were complaints 
made to Karunamoyee both by her sister as 
well as by Debendra complaining of acts of 
indiscretion and mismanagement committed by 
Mahadeb. They are clearly proved by letters, 
Exs. V (6), y (3), V (8) and v (lO). The main 
charge against Mahadeb seems to be that he 
was committing default in the payment of 
Government revenue and rent to superior 

^be putni properties were in danger 
of being sold for non-payment of rent. These 
letters further show that the plaintiff bad a high 
regard for Debendra and was ready and will¬ 
ing to abide by his advice in all matters relating 
to the management of the estate. From the 
letters, one gets the idea that some sort of parti, 
tion was suggested by Debendra or his wife as 
the proper way of preserving the property, but 
in what form exactly the partition was suggested 
it is difficult to say. In the letter, Ex. v ( 5 ), -the 
plaintiff was asking Debendra to come down to 
Puri inasmuch as she was unable to leave the 
place owing to the illness of her daughter. 


A. I. K 

. It is not possible for me to go to you. Better 

come once.I shall also be free from this anxiety 

about Una and something will be settled regarding the 
other matters as well. I will not fail to agree to this”. 

The latter portion of this letter is somewhai 
important and runs as follows : 

".Well, you see that you will be able to manage 

your afiairs even without the properties given by father^ 
but without the same the marriage of my youngest 
daughter and my maintenance and looking after my 
daughters, everything will be stopped and I shall have ta 
pass my life in endless misery. It is 8uperflaou3.,for. 
me to write to you about this. You are like my younget 
brother, so I gave my consent to whatever you said”. 

In the letter, Ex. v (3), she writes to her sister 
and brother, in.law inter alia as follows ; 

“In any event you two, Mahadeb and Harigopal should 
meettogether and formulate a scheme of .partition and* 
write to me about the properties alldtted to each share* 
After that I shall give my opinion .... 

. . . after partition each one will be able to borrow 
money for his own needs. 

We do not get any indication and in fact it ia 
not the case of the respondents that any scheme 
of surrender followed by a partition amongst 
the grandsons was contemplated by the plaintiff 
01 ' was suggested by her sister or brother-in-law. 
On the other hand, it is clear from the letters- 
that the plaintiff was least inclined to efface 
herself from the world leaving her property to* 
her son or sister’s sons. She had six daughterSi, 
one of them still unmarried and some of the^ 
married daughters were more or less dependent, 
upon her. She points out to her brother.in-law 
that so far as she was concerned, her fatberV 
properties were absolutely necessary to her^ 
while Debendra, and his family would be quitfr 
well off without these properties. It further ap¬ 
pears from these letters that Karunamoyee- 
herself bad every reason to be dissatisfied at 
the conduct of her son Mahadeb,. She was not 
getting any allowance from her son and on tha- 
other hand she was very much troubled to learn, 
that a property which was given by her father 
to one of her daughters was mortgaged by- 
Mahadeb. The evidence shows that money waa 
sent to her by her sister's husband by telegraphic 
money order and with this money she cama 
down to Calcutta on 19th or 20th March, 1936 * 
Three days afterwards the Ammuktarnama 
in favour of Mahadeb was cancelled by both the 
two sisters, 

[ 12 ] It is extremely difficult to determino- 
from the evidence when and under what oirouto* 
stances the proposals in regard to the execution- 
of a deed of surrender and a deed of partitioft 
were first discussed or a decision reached*.^' 
According to the evidence of Dr. Debendra' 
negotiations with regard to the execution were 
carried on first with Mahadeb and later on with 
Mahadeb and Karunamoyee and he says thak 
Mahadeb would not agree to the partition decft 
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unless his mother and aunt executed the deed of 
surrender. Debendra says that he objected to 
this proposal and suggested that a common 
manager should be appointed. But this sugges¬ 
tion was rejected by Mahadeb and his mother, 
despite the fact that the plaintiff's sons-in-law, 
Ganga Narayan (p. w. 2) and Jibandhan 
Ganguly (examined in this Court), and Hari 
Gopal (d. W. 2 ) objected vehemently and made 
requests to plaintiff. Later, this witness stated in 
cross-examination that Ganga Narayan was not 
present before him (paper-book pt. I p. 63) and 
that a few days after the plaintiff came from 
Puri, Mahadeb arrived and “at first hot words 
passed and then the mother and the son became 
of one mind.’* During this time, he advised that 
it would be prudent to appoint a common 
manager and Karunamoyee went to Burdwan 
before any settlement was reached regarding the 
future management of this estate. Karunamoyee 
returned to Calcutta ten or fifteen days later 
(that ia-about the first week of April); but before 
then he had gone to the Ashram about 20 th 
or 2 lst chaitra and he returned seven or eight 
days later. Before his return he had learnt from 
his son Sushil that everything had been settled. 
From this evidence it would be difficult to 
determine whether this witness is in a position 
to say if the plaintiff really supported the 
suggestion for a deed of surrender and partition, 
or whether their implication was explained to 
her initially. Sushil the eldest son of Debendra 
says that Mahadeb was not in Calcutta at the 
time when the Ammuktarnama was cancelled. 
He came back'to Calcutta a few days later and 
on hearing that the ATumukldmama was can¬ 
celled he got frightfully incensed and began 
vilifying everybody not sparing even his own 
mother. After this excitement subsided there were 
talks between the mother and the son. Both 
said, “Let there be partition instead of this 
golmal/’ the talk being that the two sisters 
would divide the property between them; 

Wo said that instead of that a cotnoaon manati^ec 
might manage the ptopertica. Her son-in-law Jiban 
Baba also protested to that proposal for partition and 
accepted this proposal by father for appointment of 
a common manager. Jiban Baba triei to persuade 
Mashima (plaintifi) for that bat she or Dada (Mahadeb) 

never agr^d to this.Then it was decided that 

the partition would take place between sister and sister 
and each would get properties as per the deed of gift 
plus other properties not covered by the same. 

Then Mashima and Da.da came back to Burdwan, 
one or two days after that Mabadcb went to Calcutta 
and said tUht such a partition could not be made but 
that to efiect that, first there would be deeds of surrender , 
by mother and Mashima and then the partition would ' 
be effected. Father and we did not agree to that; Then 
Mahadeb said that be would bring his mother. So say¬ 
ing he came to Burdwan and took his mother to 
O^utta again. Then we sent information to Hari Gopal 
Baba to come.The question of surrender was the 


Bubjeot-niatter of talk amongst father, mother, Mashima, 
Mahadeb, Ilari Gopal Babu and .liban Babu. Father 
protested very much saying that snob a thing was 
worse. So did myself. Hari Gopal Babu and Jiban Babu. 
Mahadeb and Mashima wanted HUrroudor. Mashima 
said , the property which devolves upon anyone may 
bo kept by him if bo can, why should others eufler on 
that account. Hence the properties sliould be paclilioned’ 

.What was then finally decided was that there 

would be a partition after surrender and that Malmdeb 
would execute a deed of maintenance of Rs. 150 per 
month charging bis own property. Then Dada and 
Mashima came back to Burdwan on 22ad Chaitra 1312” 
(Vide paper book pt. I pp. 112-116). 

It is somewhat difficult to reconcile this evidence 
with that of Debendra in cross-examination, 
which suggests that he had gone to the Ashram 
befpre the settlement in regard to the execution 
of the deeds of surrender and partition was 
reached and before the plaintiff came again to 
Calcutta from Burdwan. One thing, however, is 
clear from Sushii’s evidence, viz., that up to the 
date when the plaintiff went to Burdwan with 
Mahadeb after her return from Puri, there 
had been no specific suggestion for any 
surrender of the property and the talk up to 
then related to the suggestion of partition of the 
property between the sisters. 

[13] The evidence of Hari Gopal Ganguly in 
relation to the preliminary discussions is as 
follows : 

‘‘Eight or ten days after that (apparently after the 
cancellation of the Ammuktarnama) I came to Calcutta 
and heard how the estate would bo managed. 

Deben Babu said that it would best be managed 
by appointing a common manager and keeping 
the estate as a joint estate. I suggested that would 
not be convenient but that the two sisters might parti¬ 
tion their life estate. At that time Jiban Dhah Gango- 
padhya was present and he endorsed my proposal, but 
Mahadeb did not agree but insisted that he would not 
agree to my proposal unless there would be partition after 
surrender of the life estates. Then both myself and Jiban 
Babu explained the position to Karunamoyee and put it 
to her plainly that if she surrendered, she would have 
no right to the estate which she inherited from her 
father. I further added that she would have in that 
case to depend upon the charity of her son. Wo said 
that to Mayainoyes as well. Karunamoyee said, 'When 
Mahadeb has been demanding and ultimately be will 
get the properly let Mabadeb’s demand be complied 
with’. 

Lastly it was decided that the two sisters would 
surrender and that there would be partition amongst 
their sons.” (Paper book part I, p. 119). 

[14] It would be seen from this evidence that 
according to Hari Gopal it was he who suggest¬ 
ed that the property should be partitioned bet¬ 
ween the sisters; and that Jiban Ganguly waa 
present and endorsed the proposal. Sushil, 
however, makes no mention of the presence of 
Hari Gopal when a proposal for partition amongst 
the sisters was made and his evidence is that 
the proposal emanated from the plaintiff and 
Mahadeb, and not only does he not say that Jiban 
endorsed the proposal but bis evidence is that 
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Jiban protested against it and tried to persuade 
them to accept the suggestion for a common 
manager. The evidence of Jiban Ganguly to 
which we have referred above, is of course that 
he was not present at all at these preliminary 
discussions and gave no advice to the plainti6f. 
This being the state of evidence which is, to say 
the least, discrepant' and contradictory, it is 
difBcult for us to say that the proposal for sur¬ 
render was at all conceived by the plaintiff or 
even she understood it properly if the sugges¬ 
tion came from anybody else, 

[15] Turning now to the explanation said to 
have been given to the plaintiff at the time of 
the execution, Dr. Debendra Nath Mukherjee 
said that it was read to her by Nihar Ran- 
jan Babu (D. w. 3) and explained by Hari 
Gopal (D. W, 2) in the presence of Mahadeb and 
his sons Sushil and Sunil and also of Dinabandhu 
Ohatterjee. No one be says was asked to attest the 
deed, probably because it was not thought neces- 
sary. As Hari Gopal was a lawyer he would 
have bad it attested if there had been any neces¬ 
sity. According to Debendra, Mahadeb brought 
the draft with him from Burdwan. 

[ 16 ] Sushil (d. W. 1 ) states that after Mahadeb 
and the plaintiff returned to Burdwan on 22nd 
Chaitca, Mahadeb wrote him the post card, 
exhibit V (ll), dated llth April in which it is 
said : 

“We are having all the deeds ready and SLbram 
Baba say;3 it is to be done by 2-1-1343 in order to en¬ 
able to file suits independent of each other. I think I 
shall reach Caloutta Monday 13-4. You may show the 
deeds to Satish Babu on that date. I have found oat 
the Imperial Bank letter". 

Two days later, he says, Mashima and Dada 
came to Calcutta with the drafts; and Mahadeb, 
Hari Gopal and he went to Satish Babu, who 
made certain minor alterations. His father re- 
turned on I4th April and on that night there was 
further talk about the deed of surrender in the 
presence of his father, mother, Mashima, Dada, 
Hart Gopal and himself. His father again pro¬ 
tested but without avail and next day Mahadeb 
and Hari Gopal purchased the stamps for the 
deeds which were engrossed and executed. Before 
the execution, Nihar read the documents and Hari 
Gopal explained the contents to his mother and 
Mashima and said that they were deprived of 
their paternal properties and that these sons 
would be able to do whatever they liked by sale 
or gift. Then his mother and Mashima said, 

I know everything about this, what more 
has to be said about it.” In cross examination 
Sushil says that Jiban might have been present 
when the draft was discussed. He knew that the 
deed must be read and explained to his mother 
and Mashima. According to him Dinabandhu 
Babu (D.W.4) was the moat disinterested person 


at the time of the execution. But he is a tenant 
of the defendants and lives in a portion of the 
house in which Debendra Nath Mukherjee and 
his family resides. Sushil says too that Nihar is 
a disinterested person but he is an employee of 
the defendants and takes his food in their house. 
We cannot regard either of these witnesses as 
entirely distinterested. 

[17] Hari Gopal says that Mahadeb brought 
the draft deeds from Burdwan and that the 
draft was shown to Satish Babu pleader by 
Sushil Mahadeb and himself and Satish made 
some formal alteration. After the deed was 
written, Nihar read the body portion to Maya, 
moyee and Karunamoyee. Then the witness ex¬ 
plained the effect of the deeds to the ladies and 
told them that they were divesting themselves 
of their rights in favour of their sons. He asked 
them if the deed was in order, und they said 
“Yes” and executed it of their own free will and 
accord. They fully understood the document 
and its effect. He says that the same evening 
Jiban came to the bouse and Karunamoyee met 
him and talked with him and he was informed 
of the execution of the deed. At that time too it 
was settled that a deed of maintenance would 
be executed; Rs. 150 was talked of as the monthly- 
maintenance for Karunamoyee. But when the 
deed was being written Mahadeb said that the 
amount should be Rs. 100 aud Karunamoyee 
said, “When Mahadeb says Rs. 100 let it be so”. 
In cross examination be said that as the deed 
was by females he thought it necessary to explain 
it to them but he did not think it necessary to 
note this on the document. As the deed of parti- 
tion was amongst the boys and trouble might 
arise amougst them it was considered prudent 
to witness the execution of that deed. 

[ 18 ] Nihar Ranjan (D. W, 3) says he wrote 
the body of the deed of surrender and be read it 
to Karunamoyee and Mayamoyee and Harigopal 
explained it to them before execution. Karuna- 
moyee, be says, signed after fully understanding 
the contents. He says too that on 20th-Chaitra 
Karunamoyee told him that the two sisters 
would surrender their estate in favour of their 
sons and when he said to her that there would 
be nothing left for her she said, “It belongs to 
our sons. We are giving to our sons the property 
due to them. Why should we stand all this 
botheration?” According to him Harigopal told 
the ladies, “You have divested yourselves of ths 
estate in favour of your sons who may do any¬ 
thing and you have no power of cdhtrol ore* 
the estate now.” According to him, Karunamoyee 
looked at the deed herself for about ten minutes 
before she signed. 

[19] Lastly, Dinabandhu Ohatterjee (D. W. 4) 
says that Karunamoyee asked him to be present 
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at the time of execution. When he came he saw 
Kihar resting the deed to the executants and 
then Hari Gopal explained it to them saying 
that from that day they would have no right to 
the property and that the effect was as if they 
were dead and that the sons would do whatever 
they liked. Then the two sisters signed. Karuna- 
moyee said, “What does it matter, we know 
everything," Karunamoyee' signed after reading 
it over. This witness also says that once before 
the deed of surrender was executed, Karuna- 
moyee asked him to take her to Apurbadhan 
Mukherjee Advocate’s house for consultation 
about the proposed deed of surrender. Apur- 
badhan Mukherjee was her cousin sister’s son. 
He took her to Apurbadhan Mukherjee and came 
Away. In answer to Court’s question this witness 
said that the plaintiff told him that as Mahadeb 
was not managing the property well therefore 
let them so divide the properties. This- she said 
one or two days after her return from Puri. 
She said she was thinking of a tyagnama (deed 
of surrender). Then he said to her, “You have 
-got only one son. It is all the same whether 
the property be with you or with your son. Do 
what you consider best” Later he said, “I don’t 
remember if I cautioned Karunamoyee that if 
she gave the property to Mahadeb, he would 
squander it in no time. I did not ask her to take 
advice of others.” Further to the Court he 
said : 

“I could not follow and understand the deed when 
l^ihac Babu read it out' and Hari Gopal read it to the 
ladies. I could understand’that after Hari Gopal Babu 

explained its effect.Wben Nihar was 

reading the main body of the document sheets contain¬ 
ing the schedules were lying on the floor; when Nihar 
handed the main body of the deed to Hari Gopal Baba 
even then the sheets of schedules lay on the floor.” 

[ 20 ] We think it probable in view of the 
foregoing evidence that some sort of explanation 
of the deed of surrender was given to the plain¬ 
tiff and it is not unlikely that she realized that 
-a division of her father’s estate was being made 
•and that the management and control of their 
share would thereafter be in the hands of their 
sons. We are, however, far from being satisfied 
that she had any real appreciation of her own 
position or of the practical effect of the surrender 
or of the partition whieh was contemplated, 
whereby a life interest in one-half of the estate 
was being exchanged for a permanent interest 
in 0 D 6 -fffth of the estate which Mahadeb would 
in any case inherit on her death. The idea of a 
surrender by a female owner is not quite 
familiar to a layman in our country, and we 
think that with regard to' the exact effect of the 
deed she required legal advice. In all probability, 
AS her own evidence shows, she would have 
been perfectly willing to let the control of her 


share in the property pass on to her son. But we 
think it was necessary to explain to her clearly 
that there was no provision made either for 
maintenance or for rosidonco in the deed of 
surrender itself, and that once the deed was 
executed she would have no power to compel any 
of the surrenderees to give her anything by way 
of maintenance or to make any provision for 
her residence in the family dwelling bouse of her 
father. There was none to point out to her that 
although one of her daughters was still unmarri¬ 
ed, the deed of surrender loft her no property 
with which she could defray the marriage ex- 
pensea of the unmarried daughter or give any 
pecuniary assistance to the indigent daughters 
who were dependent upon her. We have doubts, 
as we will explain more fully later on, as to 
whether it was a voluntary act of self-efface¬ 
ment on her part by which a Hindu widow is 
entitled to put an end to her own rights in the pro¬ 
perty and accelerate the succession of tiie 
reversioners. It clearly appears from the evidence 
set out above that the draft deeds were prepared 
at Burdwan where the plaintiff had gone with 
her son Mahadeb. Up to the time of going there 
with Mahadeb, discussions have been confined 
mainly to the question whether a common 
manager should be appointed or the estate 
should be partitioned between tho two sisters. A 
few days after their going to Burdwan Mahadeb 
intimated bis unwillingness to agree to anything 
short of surrender followed by partition between 
himself and the sons of Mayamoyee; and when 
the plaintiff returned to Calcutta a few days 
before the deeds were executed, she supported 
Mahadeb's demands. During all this time she 
bad not, so far as the evidence shows, had the 
benefit of advice from or discussion with anyone 
except Dr. Debendra Nath Mukherji, his son 
and Hari Gopal and even though we are not 
prepared to hold that they encouraged Karuna- 
moyee to give effect to Mahadeb’s demands we 
feel considerable doubt whether they actively 
opposed her. Even after her return to Calcutta 
from Burdwan where quite obviously she must 
have been subjected to Mahadeb’a influence, no 
arrangement was made for her to have any 
independent advice in the matter. Dinabandhu 
Obatterjee has gone to the length of saying that 
he took the plaintiff at her request to the house 
of Apurbadhan Mukherjee, Advocate. The story 
does not seem to us to be true. The plaintiff did 
go to Apurba Babu it is true, but long after the 
deed of surrender was executed. If Dinabandhu’a 
evidence is true the best thing for the defendant 
would have been to examine Apurba Babu as a 
witness. The mostdisinterested person with whom 
the plaintiff had any discussion according to 
Sushil either prior to or at the timo of execution 
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was Dicabaudhu and yet Dinabandhu advised 
the lady when he heard that a deed of surrender 
was contemplated, to use his own words, '‘You 
have got only one son. It is all the same whether 
property be with you or with your son." We do 
not think that advice of this nature was at all 
calculated to explain to the plaintiff the import 
of the proposals or what their practical effect 
would be. 

[ 21 ] It is not disputed that Jibandhan Ganguly 
was not present at the time of execution. Accor, 
ding to Hari Gopal, Jiban came in the evening 
after the execution of the deed and it w’as not 
until then that it was settled that a deed of 
maintenance would be executed. Jibandhan 
Ganguly has denied going to Debendra’s house 
at any time in connection with the deed of 
surrender or of having any discussion with the 
plaintiff about it; and we see no adequate reason 
for distrusting his evidence on this point. Even 
if be did go after the deed had been executed, it 
seems to us extraordinary that the plaintiff 
should have been allowed to execute the deed be¬ 
fore anything definite had been settled in regard 
to her maintenance, the marriage expenses of 
her unmarried daughter or her right of residence 
in the family dwelling house or at least before 
the provisions for maintenance were included in 
the deed itself. The parties could have been under 
no illusion as to Mahadeb’s character or as to 
his previous improvident dealings with the pro- 
petty. It was his mismanagement which had 
necessitated the plaintiff’s recall from Puri and 
a few days previously it had been found neces- 
sary to cancel the Ammuktarnama which had 
been executed in Mahadeb’s favour. Theomission 
to provide in the deed any safeguard for the 
plaintiff s maintenance or her rights of residence 
raises a grave suspicion that her interest was 
not sufficiently considered and confirms our 
belief that she had no proper advice which could 

enable her to appreciate what the effect of her 
action would be. 


[ 22 ] The document does not on the face of 
bear any endorsement that it was read over an 
explained; and it was not attested. It may \ 

for these reasons that evidence was offered the 
Jibandhan Ganguly, who mightbe regarded as 
witness who would look after Karunamoyee 
interest, explained the nature and effect of th 
proposals to her. Another fact which is eatablisf: 
ed by evidence is all that was read or explair 
ed to the plaintiff was the bare deed c 
surrender; the deed of partition was not read t 
her nor were the schedules of the propert- 
which was being given to Mahadeb or his cousins 
At least there is no evidence that they wer 
read over. Nihar Ranjan says that be does no 
remember if he read out the schedules, Dina 


bandbu says that the schedules were lying on the 
floor when Nihar Ranjan read and Hari Gopal 
explained the body of the deed. During tbe 
course of argument, it was contended for the 
respondents that the partition deed was made 
on tbe basis of tbe deeds of gift which Bhabadeb 
had executed in favour of Karunamoyee and 
Mayamoyee and that in fact approximately one- 
balf of the property was given to Mahadeb. We 
And it difficult to determine from the available 
evidence the extent to which this contention is- 
correct; and, in any event, we cannot say if these 
deeds of gift were a fair or satisfactory basis for 
the distribution of the property. There is moreover 
no indication in the deeds that either tbe surrender 
or the partition had any connection with or re. 
ference to the deeds of gift or any other 
document executed by Bhabadeb or that they 
were made on any such basis. On tbe other hand 
the intrinsic evidence of the deeds is that the 
property was being surrendered and partitioned, 
according to the position which would arise if 
both Karunamoyee and her sister were dead; 
one.fifth would be given to Mahadeb and four-' 
fifths to the sons of Mayamoyee. That the pro¬ 
perty was divided in this proportion is further 
shown by the fact that the total value of the 
property covered by the schedules was esti¬ 
mated at Rs. 80.115, out of which schedule Kha. 
valued at Rs. 15,956, was given to Mahadeb and 
the balance to his cousins. We are far from be¬ 
ing satisfied that these facts were explained to 
the plaintiff or that she realized that by the sur¬ 
render she was losing a life interest in half of 
the estate left by her father. 

[ 23 ] There is a letter Ex. V ( 9 ) on which relianco 
was placed by the learned Subordinate Judga 
and by the respondents at the time of hearing 
in support of the contention that the plaintiff 
was quite aware of what she had done and of 
the position resulting from her action. Even- 
assuming that it is so we do not think that tho 
subsequent appreciation can remedy the matter 
or remove the defect of want of intelligent 
understanding at the time of execution. This 
would also explain the statement of the lady 
upon which stress was laid by Mr. Sen on behalf 
of the respondents that if Mahadeb had given- 
her maintenance regularly and provided for tha 
marriage expenses of her daughter she would 
not have quarrelled with the deed of surrender. 
We think it is quite clear that the deed of sur- 
render was executed with a view to placato 
Mahadeb, and Ex. V ( 9 ) was written a few day» 
later when the plaintiff was alone with Maha.. 

6 at Burdwan. The language used is not such 
as we would have expected the plaintiff to em¬ 
ploy and we have no doubt that the major por¬ 
tion was inspired by Mahadeb. We do not think 
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ihat the plaintiff had any appreciation of the 
necessity for registration of the deed of main¬ 
tenance which had been prepared after the exe- 
-nution of the deed of surrender and the very fact 
that in the letter she writes, “My deed has not 
been registered nor is there any necessity for the 
same being registered” confirms our suspicion 
that the letter was not the outcome of Karun- 
amoyee’s brain; 'and even if the plaintiff did 
write in this vein we regard it as a matter of 
suspicion that those persons who must have 
realized the necessity for registration of the deed 
of maintenance took no steps apparently to ex¬ 
plain the position to her or to delay the regis¬ 
tration of the deed of surrender until the deed 
of maintenance was also registered. On a consi- 
deration of the evidence as a whole, we are not 
satisfied that the deed of surrender was properly 
and fully explained to the plaintiff or that she 
really understood what its effect would he. 

[ 24 ] ^ Even assuming for argument’s sake that 

the plaintiff did understand the general effect of 
the deed, and in that sense there was intelligent, 
execution, we have no doubt in our minds °tbat 
her understanding was in the present case 
affected by undue influence which was exercised 
upon her by her son Mahadeb. The circums- 
tances of the case clearly show that a most insi¬ 
dious and subtle influence was exercised upon 
her, which left her no will of her own. Mahadeb 
wanted to have the property in absolute right 
•for satisfying bis own immoral needs, and he 
took full advantage of the affection which a 
widowed mother has even for her erring son, 
•only to serve his own purposes. ' 

[ 25 ] For a decision on the question of undue 
influence, we would rely on the observations of 
their Lordships of the Judicial Committee in 
15 I. A. 81* and the principles laid down therein. 
It is said at p, 92 of the report; 

‘Where undue influence 13 alleged, it is necessary to 
Mamine very closely all the circumstances of the case. 
The principles are always the same'though the circums¬ 
tances difier, and as a general rule the same questions 
arise.’ The questions as enunciated by their Lord¬ 
ships are : 

fl) Was the transaction a righteous transaction, i. e., 
was it a thing which a right-minded person might be 
expected to do? 

(2) Was it an improvident act? That is to say does 
it show so much improvidence as to suggest the idea 
that the lady was not mistress of herself and not in a 
state of mind to weigh what she was doing? 

(3) Was it-a matter requiring a legal adviser ? 

intention of making the gift originate 
With the donor ?” 00 © 

» [26] The queetions may conveniently be con- 
flidered together. We have already shown that 
during the few months that elapsed l^tween the 
death of Bhabadev and the cancellation of the 
Ammu^iarnama executed in favour of Maba- 
deb, Muadeb had incurred the displeasure of bis 


mother and Mayamoyce and her family, and had 
shown his unfites for management of Bliaba- 
dev’a estate. The evidence of both parties esta¬ 
blishes beyond doubt that Mahadeb was a worth, 
less and profligate son not tempered and quar- 
relsome. The Amvi?ikfar?mma wna apparent- 
ly executed with a view to trying to reform bim- 
by developing a sense of responsibility but with, 
in a few months it was found necessary to ad- 
dress the letter Ex. N (l) to him and to threaten 
recourse to the Courts unless ho rectified his 
ways. A short time later, the Ammuktarnama 
was cancelled and when Mahadeb came to Cal¬ 
cutta he abused his mother and all concerned and 
threatened to assault his uncle Deben Mukherj'ee. 
He resisted all suggestion for appointment of a 
common manager and was not agreeable to a 
proposal for partition among the sisters. Such a 
partition would be of no advantage to him, and 
be was already deprived of the management of 
the estate by cancellation of the Ammuklar- 
nama. What he desired intensely was to have 
some property which he might call his own. Up 
to the time when he went back to Burdwan 
taking bia mother with him, there was absolute¬ 
ly DO willingness or inclination on the part of 
the plaintiff to surrender her property or to 
divest herself of all interest therein. The ovi- 
dence is quite sufficient to establish that the idea 
of a surrender did not originate with the plain- 
tiff. She herself was not anxious to retire from 
the world. On the other hand, as she stated in one 
of her letters to Deben, she was very much in need 
of the properties which she got from her father, 
not merely for herself but for her daughters] 
one of whom was still to be married. Strangely 
however, she yielded to the demands of Mahadeb 
aa soon as she returned to Calcutta. We feel no 
doubt that her support of, or acquiescence in, 
Mahadeb’s demands was brought about merely 
by the pressure and insistence to which she was 
subjected by Mahadeb, when she was left alone 
with him at Burdwan. It is possible that she 
was induced to agree to Mahadeb’s demands 
partly out of a desire to win her son’s affection 
and partly to end the friction which Mahadeb’s 
attitude and conduct was causing in the family, 
hut we have no doubt that the entire basis of 
her agreement was the influence which Mahadeb 
exercised over her, 

[27] We realise that it is not the specific case 
of the plaintiff who in her plaint, and to some 
extent in her evidence sought to shelter Mahadeb 
and to throw thp blame on Deben Mukherjee, 
but none the less we are satisfied that this is the 
truth. 

[28] As we have said above, the idea of a sur- 
render did not originate with the plaintiff. It is 
difficult to say that it was an act which a widow 
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in the position of the plaintiff could he normal¬ 
ly expected to do, and there could be no doubt 
that it was an improvident transaction, which 
she would not have done had she been a free 
agent in the matter. We do not think that she 
contemplated at any time that she would deprive 
herself of all means of maintenance and all 
claims on the property so far they might be 
necessary to defray her necessary expenses. 

[29] It was moreover clearly a matter requir¬ 
ing a legal adviser and as we have already 
mentioned, the only legal advice she is shown to 
have received prior to the surrender came from 
Hari Gopal who was an interested person, and 
whose evidence cannot be regarded as entirely 
satisfactory or reliable. 

[30] Our conclusion therefore is that not only 
jW’as there a w’ant of intelligent execution of the 
deed of surrender, but the plaintiff was also 
^subjected to undue influence. In our-opinion 
Itherefore issue no. (6) as framed by the Court 
|below should he answered in favour of the plain¬ 
tiff and the deed of surrender should be set aside. 

[31] In view of this conclusion, the second 
point raised by Mr. Choudhury is of little 
importance. In support of his contention, that 
the deed of surrender is invalid because it has 
not been properly stamped or attested, he has 
relied upon the decision in 17 Pat. 95.® It was 
held therein that a deed executed by a Hindu 
widow holding a limited interest in favour of the 
next heir renouncing her claim in the property 
and giving up possession is to be stamped as a 
gift under Art. 33 and not as a release under 
Art. 55, Stamp Act. Mr. Sen has challenged the 
correctness of this decision and has referred to 
the discussion regarding the nature and effect 
of the relinquishment of her estate by a Hindu 
widow in 38 C. W. N. 697® and I. r,. R. ( 1941 ) l oal, 
234.^ In the latter decision, the observations of 
their Lordships of the Privy Council in the for¬ 
mer decision have been quoted with approval 
and followed. They are : 

“It must be remembered that the basis of the doctrine 
is the self efiaeement of the widow’s interest, and not 
the ex-facie transfer by which such effacement is 
brought about. The result is merely that the next heir 
of the husband steps into the succession in the widow’s 
place.” 

[ 82 ] Having regard to this principle, Mr. Sen 
has contended that by a surrender of the pre- 
sent nature, there is no transfer of property such 
as is necessary to make the transaction a gift as 
defined in the Transfer of Property Act. In any 
event, be has argued that even though it be held 
that the deed should be stamped ,as a dped of 
gift, it will not convert the document into a deed 
of gift 60 as to require its attestation, and the 
objection as to insufiSciency of stamp cannot ope. 
rate now to prevent its admission in evidence by 


reason of S. 36, Stamp Act. We think on the whole 
that Mr. Sen’s objection must prevail. No detailed 
reasons ha^e been given in the decision reported 
in 17 Pat. 95® referred to above, and it appears 
that the question was not fully argued before 
the Court. Clearly the deed of surrender does 
not in law or in fact purport to transfer any 
property. The widow merely withdraws herself 
from the estate and “the next heir steps into the 
inheritance as a matter of law, without any 
consent or acceptance on his part.” As the Privy 
Council has laid down in more cases than one, 
the surrender by a Hindu widow need not be in 
any particular form. Whatever might be said in 
regard to case, where it takes the form of a 
gift, certainly it does not come within Art. 33, 
Stamp Act where it is in the nature of a 
relinquishment and not of gift. 

[ 33 ] In the present case it is not in the form 
of a deed of gift, and, in our opinion, it did not 
require to be stamped or attested as such. This 
contention of Mr. Choudhury must therefore 
fail. 

[ 34 ] As we have held that the deed of sur¬ 
render is voidable, and should be set aside the* 
third point raised by Mr. Choudhury does not 
arise for consideration at all. 

[ 35 ] The only point that remains for coni 
sideration is whether the plaintiff is entitled to 
any relief against those defendants who are 
transferees of the different items of property 
from Mabadeb. Defendant 7 took a mortgage of 
the Burdwan house from Mabadeb and got 
a preliminary mortgage decree on 6-9-38 which 
was made final on 21-11-38 He purchased the 
mortgaged property in execution of bis mortgage 
decree during the pendency of this litigation. 

[36] Defendant 9 purchased putni lot Barasati 
from Mabadeb for a consideration of BS. 
3760, while defendant 10 purchased another 
lot named Dihi Kaligram from Jogendra Pal 
Mayer to whom it was sold by Mabadeb, 
Defendant 11 purports to he the purchaser of 
premises No. 14 ( 0 ) Panchu Khansama Lane. 
Defendants 8, 12 ,13 and 14 seem to be unneces¬ 
sary parties, while the only point raised on 
behalf of defendant 16 in the Court below seems 

to be that as a creditor of Mabadeb, he was ;; 
entitled to realise his dues for the properties ? 
obtained by the latter on the basis of the deeds ^ 
of surrender and partition. He did not claim to 
be a transferee of any of the properties in suit. 

In this Court for the first time it was sought to 
be ^gued on his behalf that he was a purobassP 
of the Saknara house belonging to Bhabadeb ' 
Lnatterjee and no right of residence should have 
been declared in favour of the plaintiff in respect i 
to that house. This was not the i>oint raised in | 
the Court below or in the ipiemo of crosa-objeo- | 
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Uon presented by him in this Court. We have 
no materials to determine ^vhat bis rights in 
regard .to the Saknara house are, and we can> 
not entertain his. claim at this stage or decide 
I as to whether he is a f ide purchaser or 

not. The point therefore that requires considera- 
tion is whether defendants 7, 9, lO and n who 
are transferees of some of the properties included 
in the deed of surrender are or are not to be 
affected by setting aside of that document. 

[87] It was laid down by Lord Eldon in the 
well-known case in (1806) 14 ves. 273® that an 
interest obtained by undue influence cannot be 
held by third parties although innocent of 
fraud: 

“‘Whoever received the gift, must take it tainted and 
infected with undue influence and imposition of the 
person procuring the gift, his partitioning and can¬ 
toning it out amongst his relations and friends will not 
purify the gift and protect it against the equity of the 
person imposed upon.'* 

But no equity can be enforced against a person 
who is a hona fide purchaser for value without 
inotice of the imposition. Such person always 
receives protection from Equity Courts. In the 
'case before us, the evidence that is adduced on 
behalf of defendants 7, 9 and 10 seems to be 
sufficient to show that they took transfer of the 
properties on the strength of the deed of sur¬ 
render and the subsequent instrument of parti¬ 
tion, Nothing was suggested by the plaintiff in 
her own evidence, or in cross-examiniug the 
witnesses examined on behalf of these defendants 
that they had any notice of the plaintiff’s want 
of due understanding of the deed of surrender 
or the undue influence that was exercised on her. 
The transfers in favour of these persons cannot 
therefore be avoided. We cannot agree with the 
trial Court in. holding that the rule of estoppel 
operates against the plaintiff in favour of defen¬ 
dant 7, but there is no doubt that defendant 7 
was a hona fide mortgagee who advanced 
money in good faith, without any notice of the 
impurity of the title of defendant 1. Defendant 
7 however was not a purchaser but a mortgagee 
and be purchased the mortgaged property in 
execution of bis mortgage decree only after 
pre^^fc suit was instituted. We think that in 
these oircumatancea the plaintiff and defendant 
2 cannot be deprived of their right to redeem 
the mortgage of defendant 7 on the basis of the 
decree that we are going to make in this suit. 
We would allow three months time from the 
date of the arrival of records in the Court below 
to the plaintiff and defendant 2 to pay off the 
mortgage decree obtained by defendant 7 together 
with interest up to the date of the sale. If the 
payment is made the mortgage sale would be set 
aside and the defendant 7 would be directed to 
restore possession of the property purchased by 


him to the plaintiff and defendant 2. On failure 
to redeem the mortgage, within the time men¬ 
tioned aforesaid, or within such further time as 
the Court below might grant, the sale would 
stand. 

[38] So far as defendant ll is concerned, it 
seems that her purchase of the premises No. 14 (c) 
Panobu Khansama Lane was not proved in the 
trial Court and she could not adduce any evi¬ 
dence on the point. Mr. Mitter appearing in 
supporting her cross-objection has contended 
before us that owing to unavoidable circumstances 
her case was not presented properly in tbe Court 
below. He produced the document of purchase 
before us and prayed for an opportunity to 
adduce evidence to show that she was a Iona 
fide purchaser for value without notice. We 
think that we should accede to his contention 
and as the case is going back to the trial Court,- 
this question should be investigated by the 
learned Sub Judge. 

[39] The result therefore is that w’e allow this 
appeal and reverse the judgment and decree of 
the trial Court. The deed of surrender is set 
aside. Plaintiff’s title to the properties left by 
her father with the exception of those which 
have been sold under Regulation 8 [viii] of 
1819, or vested in hona fide purchasers for value 
without notice as indicated above is declared 
jointly with her sister defendant 2 and the 
Court below w’ould partition tbe properties 
betw’een them in such way as it considers pro. 
per. The case of defendant ll would also go 
back for reconsideration as indicated above. 

[40] The sale proceeds of Patni lot Jalkarghia 
that are lying with the Collector w'ould be 
declared to belong jointly to the plaintiff and 
defendant 2 . The plaintiff would have her costs 
of this Court as well as of the Court below from 
defendants 1 and 3 to 6. The defendants' would 
bear their own cost of both the Courts. Defen- 
dant 1 and defendants 3 to 6 are also directed to 
pay the court fees payable on the memorandum 
of appeal to this Court amounting to Rs. 1020. 

[41] Let a copy of this decree be forwarded 
to the Collector. 

D.H. Appeal allowed. 


A. I. R. (35) 1948 Calcutta 95 /'C. N. 44,] 
Roxburgh and Ellis JJ. 

Superintendent and Remembrancer of Legal 
Affairs, Bengal—Appellant v. Sona Mia and 
others —Accused — Respondents. 

Government Appeal No. 7 of 1946, Decided on 
10-M947. 

(a) Criminal I>. C, (1898), S. 56—Investigation of 
offence taken up by Sub-Inspector—Assistant Sub- 
Inspector accompanying him to locality to effect 
arrests — Arrest made by Assistant Sub-Inspector 
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not in presence of Sub-Inspector and without writ¬ 
ten order from him is not legal: 33 A I R 1946 Cal. 
ZU, DisUng. [Paras 6, 7] 

Annotation : (’46-Com.) Criminal P. C., S. 56, N. 2. 
(b) Penal Code (1860), S. 99 — Right of private 
defence — Right to resist arrest made by police 
officer under colour of office. 

A person has no right of private defence against the 
act of a police officer in arresting ulm where such arrest 
is made under the colour of bis office although not 
strictly justifiable by law. The person has therefore no 
tight to resist the arrest. [Para 8] 

Case referred '.— 

1. (-46) 47 Cr. L. J. 352 : 33 A. I. R. 1946 Cal. 314 l 
223 I. C. 96. Supdt. & Remembrancer of Legal Affairs, 
Bengal v. Eotajuddi. 

Niimal Kumar Sen —for Appellant. 

D. N. Bhallacharjee and Imnw Bossain Chou- 
dhuru—fov Re pondents. Nos. 1, 3, 4 and 5. 

Azuul Islam —for Respondent No. 6. 

Roxburgh J. — This is an appeal by the 
SupGrintendent and Remembrancer of Legal 
Affairs, Bengal, on behalf of the Provincial 
Government against sis accused who were ac¬ 
quitted oil appeal by the Additional Sessions 
Judge, Chittagong. One of the accused, Munshi 
Mia, against whom the appeal was admitted is 
now reported to be dead. The accused were 
tried along with six others by Mr. Ganguli, a 
Magistrate of Chittagong on charges und'er 
ss. 147, 332/34, 225 and 224, Penal Code. The 
trial Magistrate acquitted six accused before him 
and convicted the remainder under various 
sections and sentenced them to various terms of 
imprisonment under various sections. 

[2] The prosecution case is that one Sashi 
Kumar Nath (p. w. li) reported a robbery on 
13.2-1945 by four persons including two of the 
present accused, Sona Mia and Siddique Ahmed. 
Information was recorded by Gopal Chandra 
Nag (p. w. 1) Assistant Sub-Inspector (ex. 7 ), 
Investigation was taken up by Sub-Inspector] 
Moklasar Rahman (p. w. 2) who went with the 
Assistant Sub-Inspector and two constables Jalal 
Ahmad and Mohammad Soleman (p, wa. 3 and 
14) to the locality and eventually to the village 
of Haitkandi in search of the two accused Sona 
Mia and Siddique Ahmed. They spent the night 
at the bouse of one Abdul Waheb and, in the 
early hours of the morning of I4th February, 
went to arrest Sona Mia and Siddique Ahmed! 
Gopal Chandra Nag, the Assistant Sub-Inspector 
was deputed to surround Sona Mia*s bouse 
while the Sub-Inspector, Moklasar Rahman, 
went to Siddique’s house which is about 150 
cubits to the north to arrest the latter. At about 
6 A. M,, Gopal Chandra Nag called Sona Mia 
out and explained that he was to be arrested. 
Sona Mia shouted when lo or 12 people came 
armed with lathis and three of them rescued 
Sona Mia. The accused Nazir Ahmad Cbowdhury 
gave Sona Mia a lathi and all of the party assauU- 
. ed Gopal Nag s police party and chased them, 
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The alarm brought the Sub-Inspector from 
Siddique’s house. The two parties met. Some 
men from Siddique’s house came and joined in 
and all the police party were further assaulted. 
A First Information was lodged in the c^e of 
Mohammad Soleman (P. W. 14). Further police 
came to the spot and investigation of the present 
case was taken up first by Moklasar Rahman 
and later by Ramesh Chandra Chatterjee, Sub- 
Inspector (p. w. 13). 

[3] Sona Mia was charged under S. 224, Penal 
Code for escape from lawful custody. Munshi 
Mia (now deceased), Mona Mia, Kabir Ahmed 
were charged under s. 225, Penal Code for res- 
cuing Sona Mia, and all the accused were charg¬ 
ed under s. 147, Penal Code the common object 
of the assembly being stated as “to deter public 
servants A. S. I. Gopal Chandra Nag (p. w. 1 ), 
S. I. Moklasar Rahman (p. w. 2 ) and the com¬ 
panions from their discharge of duty as such by 
assaulting them." AU the accused were further 
charged under s. 332/34, Penal Code with having 
voluntarily caused hurt to public servants A.S.L 
Gopal Chandra Nag, S. I. Moklasar Rahman and 
the constables in the discharge of their duty as 
such public servants. 

[4] The defence of Sona Mia was that he was 
not present at his house at all that night. It was 
alleged that some of the constables, at an early 
hour during the night had broken into his house 
and assaulted bis wife. 

_ [5] Nazir Ahmed who is a man of a separate 
village alleged that he had been dragged into 
this case through the enmity of one Debendra. 

[6] The defence of the other accused was that 
they had not been properly identified. 

[7] A point of law was taken for all the ao- 
cused that the arrest by the Assistant Sub-Ina-, 
pector in the absence of a written order from 
the investigating officer was not lawful and 
therefore the charges based on the assumption' 
that the arrest had been lawful could not stand. 

[81 On appeal the learned Additional Sessions 
Judge considered the defence of Sona Mia and 
the defence evidence and rejected it. He did not 
discuss the particular case of Nazir Ahmed. He 
accepted the defence contention as regards the 
arrest, noting that the learned Public Pro'SMutor 
had not put forward the argument that the arrest 
was made by the Assistant Sub-Inspector in the. 
presence of the Sub-Inspector, inasmuch as the 
evidence was that the arrest was made in the 
house of Sona Mia 150 cubits south to that of 
Siddique Ahmed where the Sub-Inspector Mokla¬ 
sar Rahman was staying at the time of the 
arrest. The only other contention before him 
was that there was a joint investigation, by both 
the Sub-Inspector and by the Assistant Sub- 
Inspector and that therefore the latter himseU 
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had a right to arrest. The learned Judge rightly 

as we think rejected this contention. He then 

concluded as a result of this decision that "this 

being the central fact of all the charges, the 
latter must fail." ^ ’ 

*u faintly suggested 

that the arrest was made by the Assistant Sub- 

Inspector in the presence of the Sub.Inapeotor 

but we agree in this matter with the view of the 

learned Additional Sessions Judge. Our attention 

bas been drawn to the case in 47 or. L. j, 862.' 

But the facts there are quite distinct from those 

here. There the arrest was clearly made in the 

presence of the constables who were duly autho- 
rised in writing, 

tie] Where, however, the learned Additional 
Sessions Judge has been in error is that he has 
overlooked the provisions of s. 99 , Penal Code 
and also the circumstances here which show that 
whatever right Sona Mia and his men might 
have to resist the arrest they certainly had no 
^ht to chase the police party and assault them, 
potion 99, Penal Code, makes it clear that he 
had in fact no right to resist the arrest, and that 
he had no right of private defence against the 
act of the Assistant Sub-Inspector in arresting 

clearly done under colour 
of his office, though not strictly juatifiable by 
law, as we have held in the absence of a written 
order from the Investigating Officer. The lear- 
Judge is correct in saying that all the 
oharges fail in so far as they are based on the 
alleged fact that the police were acting strictly 
within their rights but he was incorrect in hold¬ 
ing that all the charges fail completely. Such 
of the accused as assaulted the police were cer¬ 
tainly guilty under s. 323, Penal Code, although 
they were not guilty of the major offence ebarg. 
^d under 8. 832, Penal Code. 

[11] It remains for us then to consider whe¬ 
ther the Magistrate’s findings of fact in regard 
to the charge under s. 332/34, Penal Code, 
should be sustained, the conviction being altered 
to conviction under s. 823, Penal Code, for failure 
of proof of the fact that the police party at the 
time were acting as public servants in discharge 
of their duty as such public servants. The trial 
Magistrate has dealt with the facts very care- 
fully. He set himself a standard of proof, so to 
speak on the basis of which he was prepared to 
convict and on that standard acquitted six of 
the accused and convicted the remaining six. 

[12] We do not find it necessary to discuss 
m detail the evidence given by the police party 
and the two witnesses Syadal Haque (p. w. 6) 
and Mahababal Haque (p. w. 15) which describe 
•generally the occurrence. It is clear that the 
prosecution case is true, that Sona Mia was ar- 
tested and first the party of the Assistant Sub- 
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and chased and when 

pined by the party of the Sub-Inspeetor that 

there was further assault by the men from Sona 

Mia a house aa well aa those from Siddique’a 

houae who joined them. [Hia Lordahip then 

discussed the medical evidence, the evidence as 

regards the defence of alibi of Sona Mia and the 

defence of Nazir Ahmad; and after holding that 

the defences had not been proved. Hia Lordship 
proceeded:] ^ 

t li consider the evidence 

of Identification against each of the accused to 

show that they took part in the more or less 

indiscriminate assault on the police party. The 

trial Judge has carefully analysed the evidence 

and we may briefly refer to his analysis. [After 

discussing the evidence of identification against 

each of the accused, Hia Lordship continued*] 

[14] We are satiaBed that the evidence clearly 
eskbhshee the guilt of these five accused Sona 
Mm, Mona Mia Kabir Ahmed, Nazir Ahmed 
Chowdhury and Siddique Ahmed as showing that 
they took part in the general assault on the police 

?f Syadal Haq (p. w. 5 ) and 

Mohababal Haq (p. w. 15), and that these ac¬ 
cused have been clearly proved to be guilty of an 
offence under s. 323/34. Penal Code. We convict 
them accordingly and sentence them each to a 
fine of^one hundred rupees in default to two 
months rigorous imprisonment. 

[15] Ellis J. — I agree. 

Accused convicted. 


^A. I. R, (33) 1948 Calcutta 97 [G. N. 46 .] 
R. 0. Mitteb and Sharpe JJ. 

Sm. Patta Kumari Bibi — Defendant- 

Appellant V. Nirmal Kumar Sinha _ Plain- 

tiff—Bespondent. 

Appeal No. 202 of 1943, Decided on 14-1-1947 from 
^re°D/-^4^ri943 at Berham- 

(a) Tort—Conversion — Life-tenant doing awav 
with moveable properly - Right of remainderman 
to sue for compensation. 

Where a life-tenant with the intention of defeating 
the rights of the remaindernian in moveable propertv 
does away with the property, it cannot be said that the 
remainderman cannot sue for compensation wlien by 
reason of the illegal act of the life-tenant be has been 
deprived permanently of the benefit of his reversionary 
interest; the a>ct of the life.tenant complained of can 
be termed “conversion” in this country even if the 
remainderman is not entitled to immediate possession* 
(1862) 11 C. B. (N. S.) 850, Foil. [Paras 3 and 4] 

(b) Civil P. C. (1908), O. 2, R. 2-Different cau¬ 
ses of action—Suits by reversioner. 

In a previous suit, the plaintiff had pleaded that be 
had reasonable apprehension that the defendant was 
harbouring the intention of causing injury to his rever¬ 
sionary rights in certain articles and asked the Court 
to prevent the defendant from carrying into effect the 
wrongful intention. In the subsequent suit the cause 
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of action pleaded was that after the institution of the 
previous suit the defendant in fact destroyed his rever- 
Bionary rights to those articles by her wrongful acts: 

Held, that the causes of action in the two snits were 
different and, therefore, the subsequent suit was not 
batted by O. 2, R. 2. [Para 6] 

Annotation : (’44*Com.) C. P. 0„ O. 2, R. 2, Notes 7 
and 23. 


(c) Limitation Act (1908), Art. 48—Scope—Plain- 
tifi’s right to possession. 

The first and tbe third column of Art. 48 must be 
read together, and if that is done, it is clear beyond 
doubt that tbe Article contemplates suits by plaintiffs 
who have the right to possession, that is to say, where 
they are entitled (o immediate possession. [Para 9] 

Annotation : (’42'Com.) Lim. Act, Art. 48, 
N. 10. 


4«(d) Limitation Act (1908), Art. 49—“Specific 
moveable property** —Meaning — Applicability of 
Article where plaintiff has no right to immediate 

possession. 

The word 'specific* occurring in Art. 49 -must be 
given its ordinary meaning. The phrase “specific movea* 
ble property,” therefore, does not mean property of 
which the owner was entitled to demand a return in 
specie and cannot be utilised for tbe purpose of limiting 
the Article to cases where the plaintiff has tbe right to 
possession. It cannot, therefore, be held that Art. 49 
can be invoked to suits of tbe description mentioned in 
column 1 of that Article only when the plaintiff is 
entitled to immediate possession: 11 Bom. 183 and 

19 A. I. R. 1932 All. 266, Dissent.; 22 Cal. 877 and 

20 A. I. R. 1933 Cal. 263, Di&ting. [Para 9] 

Annotation : (42-Com.) Lim. Act, Art. 48, N, 3, 
Pt. I, Art. 49, N. 2. 


(e) Limitation Act (1908), Art. 49—Suit by re¬ 
mainderman against life tenant for conversion of 
moveable property—Article applicable—Limitation 
Act (1908), Art. 36. 


The plaintiff, a remainderman who had a vested 
right as such in certain moveable property obtained a 
decree for appointment of a Receiver to take charge of 
the property for safe custody and preservation. During 
the peudency of tbe appeal by the defendant the. plain¬ 
tiff took steps for causing the property to be produced 
before tbe Receiver. But tbe defendant on a false pretext 
refused to produce and hand over the property to the 
Receiver on 16-11-1938. On 28-6-1939 the plaintiff filed 
a suit for compensation for the conversion of the pro¬ 
perty by tbe defendant: 


Eeld, that Art. 49 applied to the case though th< 
plaintiff had no right to immediate possession at thj 
time when tbe cause of action bad arisen and as thi 
cause of action had arisen on 16-11-38 it was well with 
in three years of the suit: 28 Mad. 208, Rel. on. 

Held further that even if Art. 49 was not applieabli 
the case would fall within the residuary Ait. 36, bu 
the malfeasance of the defendant would be when shi 
refused to produce the property before the Receiver ani 
that date was within two years of the suit and, there 
fore, the suit was not barred by time. [Para 9' 

Annotation : (’42-Com.) Lim. Act, Art. 36, N 
4 ; Art. 49, N. 7. ’ 


Cases referred ;— 
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2. (186^ 11 C. B. (N. S.) 860 : 142 E. E. 1029 : 31 L 

J. C. P. 220 : 6 L. T. (K. S.) 190, Mears v. L. S. W 
Riy. Oo. 
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V. Asbutosh Sen. 
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Savitri. 
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8. (’95) 22 Cal. 877, Surat Lall v. Umar Haji. 
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143 1. C. 402, Swarna Moyee Dasi v. Probodh Chan¬ 
dra. 

10. (’05) 28 Mad. 208, Aiyappa Beddi v. Kuppuswamir 
Beddi. 

Pramatha N. Mitter, Surathi M.Saiiyal andBejoy 
Kr. Bhose —for Appellant. 

Panchanan Ohose and Paresh N, Muhherjee (Jr.)^ 
for Respondent. 

R. C. Mitter J. —Kai Bhanpat Singb Nowlakba 
of Azimgun j died intestate in tbe year 1914 leaving 
bini surviving bis widow, Patta Kumari Bibi, 
tbe appellant before us, two natural born sons- 
and six daughters. Shortly after bis death bis 
two sons died. In pursuance of an authority 
given by him, Patta Kumari Bibi adopted 
Nirmal Kumar Singh Nowlakba. tbe respondent 
before us, in April 1918. Tbe latter attained 
majority in 1919. In 1924 disputes and differences 
arose between him and bis adoptive mother. Those- 
disputes and differences were referred to the ar. 
bitration of two gentlemen, Dbannu Lai Suebanti 
and Askaran Bbutaria. Tbe arbitrators gave their 
award on 13-1 1924. Paragraph 9, which is tbe 
only material paragraph of tbe award for this 
appeal, dealt with the rights of tbe parties in 
respect of ornaments, jewelleries, gold moburs, 
silver ware and utensils. No list, however, of 
tbe ornaments etc., dealt with in that paragraph 
was appended to the award or even made by 
tbe arbitrators. According to its terms those 
articles were left with Patta Kumari Bibi. A. 
decree on the award was passed on 21.1.1924. In 
1926 Patta Kumari’s youngest daughter wae 
married and she left the Azimgunj bouse and 
mostly lived in Calcutta and elsewhere. From 
1929 to 6.8-1936 she paid only occasional visits 
to Azimgunj. On 7-8-1936 she went to her Azim- 
guuj bouse. On 17-8-1936 a repewt was sent ta 
the local Police Station that valuable jewelleries 
bad been burgled from the strong room in the 
Azimgunj house during her absence and that she 
discovered tbe theft on 10 8-1936. The police 
reported tbe case to be a false one. On 13-2-193T 
Nirmal Kumar, the adopted son, instituted a 
suit, being No. 10 of 1937 of the Court of tbe 
Subordinate Judge at Berbampore against her 
in respect of ornaments, jewelleries etc. descri¬ 
bed in sch. Ka annexed to that plaint. He- 
annexed another Schedule, namely schedule 
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Sba, which consisted of certain items of Schedule 
Ka, in respect of which the lady bad set' up the 
case of theft. The plaint proceeded on the allega¬ 
tion that according to the award the defendant 
had only a life interest in them and that he, the 
plaintiffi was the remainderman. The prayers 
made were for discovery by the defendant of the 
ornaments etc. mentioned in para. 9 of the award, 
and, if she failed to do so, for a declaration that 
those mentioned in schedule Ea were the orna- 
ments etc., dealt with in that paragraph of the 
award and for keeping them in the custody of 
the Court or of a Beceiver to be appointed by the 
Court. The story of theft was recited in the 
plaint and characterised as a false one. Other 
reliefs claimed need not be recited. Many 
defences were put forward, one of them being 
that the ornaments bad been lost by theft. The 
learned Subordinate. Judge decreed the suit in 
part on 31-5-1938. He found that the ornaments 
etc., described in Schedule Eba of that plaint, 
except certain items mentioned in bis judgment, 
were those that had been dealt with in para. 9 of 
the award. He further found that the plea of theft 
set up by her was a false one and that she was 
still in possession of them and directed a Beceiver 
to be appointed to take charge of them for safe 
custody and preservation. The defendant took 
an appeal to this Court, being appeal from 
Original Decree No. 229 of 1938. The judgment of 
this Court, which is reported in 46 0. w. N. 333,^ 
was delivered on 27-11-1941. This Court held—( 1 ) 
that Patta Kumari bad only a life interest in 
the ornaments etc., in respect of which tbe 
learned Subordinate Judge bad passed his decree 
and that Nirmal Kumar Singh Nawlakhaya bad 
a vested remainder therein; (2) that her plea of 
theft was a false one and that she was still in 
possession of them; (8) that a life tenant owed a 
duty to tbe remainderman to see that the 
subject is preserved, reasonable wear and tear 
being excepted; (4) that if there is a breach of 
that duty or if it established that there is a 
reasonable apprehension on tbe part of tbe re- 
mainderman that that duty will not be performed 
by the life tenant he is not entitled to immediate 
possession but the Court must make suitable 
orders for the preservation of the property dur- 
ing the life of the life tenant. In the circum¬ 
stances of tbe case, the order made by the 
learned Subordinate Judge for the appointment 
of a Beceiver was discharged. Some articles 
were left in Patta Kumari’s possession and the 
learned Subordinate Judge was directed to ap¬ 
point a Commissioner and to call upon her to 
produce the remaining articles before him, who 
on production was to make a list, to put them 
in a strong box and to deposit the box in the 
safe costody of a Bank to be selected by the 


learned Subordiuato Judge. Tbe date of the 
cause of action in that suit was stated to be 
19-8.1936 when the plaintiff came to know of the 
fake story of theft. 

[2] It is admitted that after tbe decree of tbe 
learned Subordinate Judge passed in Suit No. 10 
of 1937, and while Appeal No. 229 of 1938 filed by 
Patta Kumari against that decree was pending 
in this Court, Nirmal Kumar took steps for 
causing the jewelleries etc. in respect of which 
tbe Subordinate Judge bad passed tbe decree to 
be produced by her before the Receiver. Patta 
Kumari, however, filed an application in this 
Court in the said appeal supported by an 
affidavit stating that it would bo impossible for 
her to produce them before the Receiver as they 
were not in her po^ession but had been stolen. 
While tbe said appeal was pendiug in this Court 
but after the aforesaid application had been filed 
in this Court by Patta Kumari Nirmal Kumar 
filed on 28-6-1939 tbe suit in which this appeal 
arises. He prayed for compensation amounting 
toBs. 15.00,00. In the plaint he recited the award 
in respect of the jewelleries etc. tbe story of theft 
set up by Patta Kumari gave a summary of 
the plaint of Suit No. 10 of 1937 and reliefs 
claimed by him in that suit and the terms of the 
decree passed by the Subordinate Judge. He 
also stated that the appeal preferred by Patta 
Kumari against that decree and cross-objections 
filed by him were pending in this Court. In 
para. 8 be stated that Patta Kumari, the defen¬ 
dant, for the purpose of causing loss to him bad 
after the institution of Suit No. 10 of 19-37 kept 
concealed and removed most of the jewelleries. 

Paragraph 9 of tbe plaint runs as follows: 

“That under the above mentioned circumstances and 
according to law and equity the defendant bad been 
liable to the plaintiS for conversion, waste and breach 
of trust and tbe plaintiS is entitled to get from tbe 
defendant adequate compensation for the same.” 

Two dates have been mentioned to be the 
dates when the cause of action arose, namely, 
15th April 1937, being the date on which tbe 
defendant filed her written statement in Suit 
NO. 10 of 1937, and 16th November 1S38, being 
the date when she filed her application in this 
Court in connection with Appeal No. 229 of 1938 
wherein she had stated that it was impossible 
for her to produce the jewelleries etc. before the 
Receiver as directed by the decree of the Subor¬ 
dinate Judge on the ground they were not in 
her possession having been taken away by a 
thief. The learned Subordinate Judge decreed the 
suit for BS. 73,239.2-0 with costs. Patta Kumari 
has preferred this appeal. Her advocate has 
raised before us the following contentions and 
no others, namely, (l). That the-'suit as framed 
does not lie; (ii). That at any rate it is not 
maintainable in view of the provisions of 0. 2, 
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R. 2 Civil P. C.; and (ill) That in any event it 
is barred by time.The amount of the compensa. 
tion decreed has not been questioned before us. 

[3] (l) In Suit NO. 10 of 1937, it was decided 
that the defendant had a life interest in the pro¬ 
perties in suit now and the plaintiff had a vested 
remainder therein, Those'findingsarerei/w^ifcaia. 
The duty which the defendant as life tenant 
owed and owes to the plaintiff, the remainderman 
does not make her a trustee for the plaintiff. 
There is therefore no breach of trust by her in 
secreting the chattels. The defendant cannot be 
charged for waste as that term is understood, 
for the subject-matter is not immovable pro¬ 
perty. It is therefore the case of a life tenant 
who with the intention of defeating the rights of 
the remainderman in moveable property has 
done away with the property. It is a case of 
permanent injury by the defendant to the plain¬ 
tiff’s vested reversionary rights. This has also 
been established by the evidence, for, even after 
the decree of this Court passed in Suit No. 10 of 
1937 she refused to produce the things before the 
Commissioner when she was directed by the 
Court below to do so in pursuance of the decree 
passed, on the plea which was found to be false, 
namely, that the things had been taken away 
by theft. It is quite clear that the defendant has 
either effectively concealed the articles or has 
made them over to somebody or sold them to 
some one, and those persons cannot be traced 
by the plaintiff. In any of those eases the result 
to the plaintiff is the same, for he would not be 
able to find the articles by reason of a wrongful 
act of the defendant, when he would be entitled 
to have possession. The learned advocate 
appearing for her, however, takes his stand on 
the statements made in para. 9 of the plaint. He 
contends that breach of trust and waste being 
out of the way, the plaintiff has to rely on his 
case of conversion, and he cannot succeed on 
that case as he is not entitled to immediate 
possession. 

[4] We have already held that the defendant 
was not a trustee for the plaintiff and word 
“waste” used in para. 9 of the plaint is a misno- 
mer. The technical conception in England of 
conversion is that it is a wrong to possession. 
Trover would accordingly lie in England against 
a defendant W'ben the latter either by wrongly 
taking or wrongly detaining or destroying or by 
wrongly disposing of a chattel has deprived the 
plaintiff of its use. A conversion according to 
that conception is the act of wilfully interfering 
with any chattel, without lawful justification, 
whereby any person entitled thereto is deprived 
pi the po9ses9:;!n of it. So an action in trover 
would not lie the suit of a person unless he 
IS m actual pc-.session or entitled at the time of 
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the conversion to the immediate possession of 
the chattel. This proposition is well-established 
by a long line of decisions in England given 
before the Judicature Acts. But it is quite a! 
different thing to say that a person having 
reversionary interest cannot sue, when by 
reason of trespass or other illegal act of the de¬ 
fendant he has been deprived permanently of 
the benefit of his reversionary interest. That he 
can sue and get a decree has been decided in 
England as long back as 1S62 in (1862) 11 c. B. 
(n. s.) 650: 142 E. R. 1029,^ and that decision has 
since then been treated as good authority 
(Salmond on Torts, Edn. 9, p. 367). The words 
used in para. 9 of. the plaint, especially the 
words “waste and conversion”, may have been 
ill-chosen, but para. 9 of the plaint states what, 
according to the plaintiff’s opinion, are the legal 
effects of the wrongful acts attributed to the 
defendant. The suit cannot be thrown out on 
those statements but we ourselves must consider 
what would be the legal effect of those acts. We 
do not, moreover, see any reason why the act 
complained of by the plaintiff cannot be termed 
‘conversion’ in this country. At page 371 Sir 
Frederick Pollock observes thus: 

“But an owner not entitled to immediate possession 
might have a special action on the case, not being 
trover for any permanent injury to his interest, though 
the wrongful act might also be trespass, oonversion, or 
breach of contract as against the immediate possessor. 
As under the Judicature Acta the difference of form 
between trover and a speolal action which is not trover 
does not exist, there seems to be no good reason why 
the idea and the name of conversion should not 
extended to cover these last mentioned oases” (Pollock 
on Torts, Edn. 13, pages 371 and 372). 

[6] The material facts have been pleaded in 
the plaint, and if xtbose facts are established, 
and we bold they have been established, they 
would entitle the plaintiff to get compensation* 
After all “the law of England as to trover and 
conversion, is in many senses, a very technical 
law, and it is largely put aside now in modern 
times” (per Viscount Dunedin in 1931 A. o. 90* 
at pp. 102-193). We accordingly overrule the 
first contention urged by the appellant's advo¬ 
cate. 

[6] (ll) We are not also impressed by hia argu-- 
ment in support of the second contention. In order 
that o. 2 , R. 2, Civil P. C., may bar this suit, the 
cause of action of this suit and of suit No. 10 of 
1937. must be the same. Apart from the explana-*^ 
tioh to that rule, which is not material io the 
case before us, it is the identity of the cause of 
action that matters. We do not see how the 
cause of action on the facts pleaded in the case 
before us is identical with that in Suit No. 10 of 
1937. That was a quia timet action. In that 
suit the plaintiff had pleaded that he had 
reasonable apprehension that the defendant has - 
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been harbouring the intention of causing injury 
to his reversionary rights in certain articles of 
jewellery etc, and asked the Court to prevent 
the defendant from carrying into effect her 
wrongful intentions. In this case the cause of 
action pleaded is that after the institution of 
that suit the defendant has in fact destroyed 
his reversionary rights to those articles of 
(jewellery eto.« by her wrongful acts. The causes 
lof action in the two suits are different. This 
Icontention of the appellant is also overruled. 

[7l The third contention raises a more 8ub> 
stantial question of law. The defendant is not 
a trustee for the plaintiff. There is no trust, 
much less a trust for a specific purpose. 
Section lO, Limitation Act is accordingly not 
applicable. 

[8] Article 86 of Sob. 1, Limitation Act, which 
provides for two years’ limitation, would be appli¬ 
cable unless any other article is applicable, namely 
either Art. 48 or Art. 49. The further question 
is that even if the residuary article dealing with 
torts, namely. Art. 86, is applicable what in this 
case would be the starting point of limitation. 

[9] We do not think that the case comes with- 
in Art, 48, Limitation Act. It was pointed out 
by Das J. in 55 i. o. 113^ at page 133, and his 
observations were approved by the Judicial 
Committee in 66 I. a. 98^ that Art. 48 deals 
only with specific moveable property which 
falls under one of two classes, namely, (l) such 
property as has been lost or (2) as has been 
acquired by (a) theft, (b) dishonest misappropria¬ 
tion or (c) conversion. Lord Warrington of 
Clyffe further held in 66 I. A. 93^ that the word 
"conveision” in col. 1 of that Article has the 
eame meaning as it has in the Law of Torts. 
In our opinion, cols. 1 .and 3 must be read to¬ 
gether, and if that is done it is clear beyond 
doubt that Ait. 48 contemplates suits by plaintiffs 
who have the right to possession, that is to say, 
where they are entitled to immediate possession. 
Article 49, which also deals with specific move¬ 
ables, does not, however, contain the word 
"conversion,” and there is nothing to indicate 
ex facie that that article is intended to apply 
only to such suits as are covered by col. 1, 
where the plaintiff has the right to immediate 
possession. There are, however, some decisions 
which have the effect of limiting that article to 
cases of compensation for wrongful acts of the 
defendant in respect of moveables other than 
those acts enumerated in Art. 48, when the 
plaintiff has the right to possession. This result 
has been arrived at by giving to the word 
’’specific” in the phrase “specific moveable pro¬ 
perty” a meaning oiber than its plain dictionary 
meaning. The first and the leading decision is 
that of the Bombay High Court in U 


Calcutta 101 

Bom. 133.® In that case the plaintiff sued for 
damages for the loss of his barge which was 
sunk by the S. S. Savitri colliding with it. 
Farraii J. held that Art. 49 could not apply 
where the plaintiff was in possession at the time 
of the wrongful act of the defendant. IIo 
observed that the word “sj^ecific” applied to 
property in one’s own possession was meaning, 
less and the phrase “specific moveable property” 
was “only apt when the thing to which you are 
entitled is in the possession of a third party.” 
He noticed the dictionary meaning, which is 
“tending to specify or make particular, definite, 
limited, precise,” but held that the word’specific” 
as used in Art. 49 has not that meaning. It 
meant property of which “the owmer was entit¬ 
led to demand a return in specie” So far as 
11 Bom. 133® is concerned, the actual point 
decided is that Art. 49 applies only when at the 
time of the wrongful act the moveable property 
was in the possession of a third person, a person 
other than the owner. But Farran J.’a definition 
of the phrase “specific moveable property” used 
in Art. 49 bas been utilised in some of the later 
decisions for the purpose of limiting that article, 
as well as Art. 48, to cases where the plaintiff 
had the right to possession. Where bo had no 
such right those articles were held inapplicable: 
64 ALL. 467.^ In 22 Cal. 877® one of three Judges 
an'd in 36 C. w. N. 768® a Division Bench of this 
Court adopted the definition given by Farran J. 
in 11 Bom. 133,® but in neither case was it 
necessary, nor was it utilised for the same pur¬ 
pose as was done by the Allahabad High Court 
in 64 ALL. 467.^ It is not necessary to rely on 
the word-'’8pecjfio” used in Art. 48 and to give 
it a special meaning in order to bold that that 
article contemplates suits by a plaintiff who has 
the right to possession of the article lost or 
acquired by conversion etc., for the word “con¬ 
version” in the light of the observations made 
by the Judicial Committee in 56 l. A. 93® and 
more so coJ. 3 of that article makes the position 
clear. There is accordingly no decision of thiSj 
Court to which our attention has been drawn 
and which is binding on us which bolds that 
Art. 49 can be invoked to suits of the description 
mentioned in col. l of that Article but only when 
the plaintiff is entitled to immediate possession. 
We prefer to give to the word “specific” occur¬ 
ring in that Article its ordinary dictionary 
meaning and to follow the decision in 28 Mad. 
208,^® where Art. 49 was applied to a case where 
the plaintiff had no right to immediate posses¬ 
sion at the time when the cause of action 
pleaded by him had arisen and on which he 
succeeded. We hold that the case before us is a 
case where the defendant bas wrongfully 
detained the moveable properties, for, in spite of 
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a decree of Court ahe has refused to produce 
and band them over to the Receiver when asked 
|to do so. That refusal, which was on a false 
'pretext, was on 16-11-1938, and so well within 
three years of this suit. The detention though 
in form was against the Receiver was in sub- 
(stance against the plaintiff, for the concealment 
was intended to be for all times to come. 
Even if Art. 49 is not applicable the case w’ould 
fall within the residuary article, namely Art. 86, 
but the malfeasance of the defendant would be 
when she refused to produce them before the 
receiver. That date is within two years of the 
suit. e hold that the suit is not barred by 
time. The result is that this appeal is dismissed 
with costs. 

Sharpe J. — I agree. 

Appeal dismissed. 

A. I. R. (35) 1948 Calcutta 102 [G. N. 46.] 
Blank and Ellis JJ. 

Rased Molla — Appellant v. Emperor. 

14 6-1945, from decision of Sessions Judge, Khulna. 

rJfon^" 297 - Dying decla- 

-Direction as to - Omission to direct jury 
declaration is not made on oath and is 

not subject to cross-examination, amounts to mis¬ 
direction : 25 A. I. R. 1938 Cal. 51, Ecf. 

'' N. iPA*'.^S2? 

w/tnlc f* S. 162-Statements by 

bimy. ° during investigation—Admissi- 

Statements made by witnesses to the police during 

admitted in evidence 
unless the investigating police officer is actually put in- 

J^o the witness-box snd is invited to give evidence there- 

Annotation r46-Com.) Cr. P. C., S. 162 N. 10.“ 

Case referred 

1. ( 38) 42 C. W. N. 129 : 25 A. I R pot ki • 

S. S. Aluhherjee—IOT Appellant. 

Md. Asir~toc the Crown. 

r,kMr/!.n ; Rased Molla was 

in ^ Renal Code 

on S0.n-I942 he committed culpable 

the amounting to murder by causing 

e death of one Samarthaban Bibi. The jury 
unanimously returned a verdict of guilty under 
a. d26, Penal Code and in agreement with that 
verdict of learned Sessions Judge convicted the 

appeliant and sentenced him to rigorous imori. 
sonment for two years. 

[ 2 ] The facts material to the disposal of this 

follows. On 80.11-1942 the accused 

to refn^thi “ P®''“°= "'nnt 

bon.e Of P'°‘ '“<5 n'o^e to the 

bouse Of one Samarthaban Bibi, a woman 70 


A. I. B. 


Emperor (Ellis J,) 

years of age. Samarthaban Bibi was actually in 
possession of this plot of land which she cultivat¬ 
ed through her bargadar, one Gagan, when the 
appellant and his party began cutting paddy 
from the land. Samarthaban Bibr went to the 
spot with a dao in her band, protested against 
their conduct and asked them to stop reaping 
the paddy. One of their number Bajabali by 
name snatched away the dao from her hand. 
Thereupon, under the orders of Rajabali the 
present appellant Rased Molla inflioted a spear 
blow on the abdomen of Samarthaban Bibi. The 
disturbance attracted the attention of neighbours 
who came in a body and were informed of the 
occurrence. At about noon Samarthaban Bibi 
was taken in a boat to the police outpost where a 
first information was lodged. Thereafter she 
was taken to the Bagerhat Hospital at about 
9-30 p. M. and as her condition was serious her 
dying declaration was recorded by a Sub-Deputy 
Magistrate. She died in the early hours of 
1-12-1942. 

[3] The police proceeded to investigate the 
matter but did not take any step against the 
accused and so a naraji petition was filed by. 
Samarthaban Bibi’s bargadar Qagan before a 
Magistrate. Thereafter Samarthaban Bi'bi’s, 
daughter one Ayesha Bibi filed a petition before 
a Magistrate implicating Gagan as an accused. 
The police were ordered to hold an inquiry into 
the petition of Ayesha Bibi^ They submitted a 
charge-sheet against Gagan and he was subse¬ 
quently sent up for trial before .the Court of 
Session on a charge of murdering Samarthaban 
Bibi. The result was that be was acquitted. 

• Thereafter the Magistrate took up the naraji 
petition which had been filed by Gagan and 
asked him to produce witnesses in its support. 
Gagan adduced evidence and on that evidence 
the present appellant was committed to the 
Court of Session to stand bis trial. 

[4] Mr. Mukherjee appearing on behalf of the 
appellant has first of all drawn our attention to 
the dying declaration which was recorded at 
8-40 P. M. on 30-11 1942 by Mr. J. N. Mukherjee, 
a Magistrate of Bagerhat. In that dying decla- 
ration Samarthaban Bibi stated that the present 
appeUant Bashed Molla gave a 'sarki blow on 
her belly, a statement which is in accord with 
the evidenc^ given in the trial by the prosecution 
witnesses. Mr. Mukherjee, however, has claimed 
that the learned Sessions Judge did not give the 
jury adequate directions as to the value which 
was to be placed upon dying declaration. What 
was Sessions Judge said in hig charge 

this dying deolaration, you 

“cSLcfv ^ absolute guarantee ot its 

accuracy and that it is true in ita entirety.” 


Santi Lal V. Emperor 


tm 

This requirea a high standard of proof so far as 
a dying declaration is oonoerned. At the same 
time, it cannot.be denied that the learned Ses. 
dons Judge nowhere gave the jury the customary 
directions that they should not forget that a 
dying declaration is not made on oath and is 
not subject to orosa^examination. These cautious 
are generally found in every charge to a jury in 
a case in which a dying declaration has been 
recorded. Mr. Mukherjee has quoted the ruling 
in 4Q 0. W. N. 129^ but we do not see that that 
.ruling is directly in point. 

[6] Secondly, Mr. Mukherjee has drawn our 
attention to the failure of the learned Sessions 
Judge to give an adequate direction to the jury 
with regard to those witnesses whose names 
appear in Gagan’s naraji petition and who were 
not examined in the Court of Session. The 
learned Sessions Judge in commenting on the 
evidence of one prosecution witness P. W. 6 
Hanif has pointed out that bis name does not 
appear in the naraji petition as a witness and 
he has also drawn their attention to the fact 
that four witnessss whose names had appeared 
in the petition were not put into the witness- 
1m)x : 

"Here I may also point out that the defence has 
•oommented on the non'examination of Daliladdi, 
Ismail, Jitendra, Manmatba whose names appear in the 
Naraji petition ^(Ex. 1) and who according (o the pro* 
seoutioo witnesses came to the place of occurrence. The 
•defence has also oommented on the non-examination of 
'the police officer in this case. You will consider if non* 
•examination of these witnesses in any way makes the 
story of the prosecution witnesses who have deposed in 
4his case doubtful." 

We do not think that this is an adequate direc¬ 
tion to the jury with regard to the non-examina. 
tion of those witnesses and we think that the 
learned Sessions Judge would have done well 
had he drawn the attention of the jury promi. 
nently to the presumption arising in such cases 
under s. 114, Evidence Act. 

C6G Lastly, Mr. Mukherjee has drawn atten. 
tion to the point that the police who investigated 
the case were not examined as witnesses. It is 
true that there is nothing on the record to show 
that the defence aeked for the examination of 
any investigating officer. At the same time, 
there is evidence on record which shows that the 
wituesses weie questioned as to the statements 
they are supposed to have made to the police 
during investigation. Those statements of course 
cannot legally be admitted in evidence unless 
the-investigating police officer is actually put 
into the witness-box and is invited to give evi¬ 
dence thereon. 

[ 7 ] In the Result then, as we find that the 
learned Sessions Judge did not give what we 
consider adequate directions to the jury either as 
regards the dying declaration or as regards the 
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non-examination of the witnesses named in 
Qagan'a naraji petition or with regard to the 
non-examination of the police officer, we think 
we have no alternative but to set aside the con¬ 
viction and sontenoG and direct a retrial in this 
case. Accordingly we direct that this appeal be 
allowed and the conviction and sentence, be set 
aside and that the appellant Hashed Molla be 
retried according to law. 

[8] The appellant who is on bail will remain 
on the same bail pending his re-trial. 

Blank J.—I agree. 

G.N. Conviction set aside. 


A. I. R. (35) 1948 Calcutta 103 [G. N. 47.] 
Roxburgh and Chakravar'iti JJ. 

Santi Lal Mehta and others — Accused^ 
Petitioners v. Emperor. 

Criminal Bevn. No. 1193 of 1946, Decided on 21st 
and 24th February 1947. 

Criminal P. C. (1898), S. 195 (1) (a)—Offence 
under S. 188, Penal Code—No complaint by public 
servant—Effect—Penal Code (I860), S. 188. 

A prosecution for disobediooce of an order passed by 
a public servant namely for an offence under S. 188, 
Penal Code can only be started in view of the provisions 
of S. 195 (1) (a), Criminal P. C. on a complaint in wri¬ 
ting made by the public servant concerned. In the ab¬ 
sence of such a complaint the whole proceedings are 
bad for want of jurlsdiotion. [Para 2] 

Annotation; — (’46-Com.) Cr. P. C.,S.195, N. 3 Pt. 7, 

Carden Noad, S. S. Mxikherjec and Parimal 
Mukherjee —for Petitioners. 

Jitendra Mohan Banerjee —for the Crown. 

Order— (21st Feb. 1947.) —This is a Rule 

against an order of conviction under S. 186, 
Penal Code. Four petitioners were convicted on 
their plea of guilty and sentenced to simple 
imprisonment for six weeks on 13-9-1946. On the 
same day, just after the order was passed they 
filed a x>3tition alleging that they bad not in 
fact pleaded guilty and bad not understood the 
proceedings. The learned Additional Chief Pre¬ 
sidency Magistrate noted that the facts stated in 
the petition were not correct, that everything 
was done in the open Court and he was satisfied 
with the plea of guilty before be convicted the 
accused and in his opinion the petition had been 
filed because the sentence of imprisonment had 
been passed. 

[ 2 ] The proceedings started on a cballan 
submitted by Sub-Inspector, M. K. Mukherjee of 
section F alleging that the accused bad violated 
“the provisions of 8. 144, Criminal P. 0. by 
carrying one bbujali and one dagger “ in a cer¬ 
tain car'on 21-8.1946. We are to understand 
from our knowledge of what has happened in 
Calcutta that the accused were being prosecuted 

for violation of an order which we undemtand 

# 
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•was passed by the Commissioner of Police under 
S. 144, Criminal P. 0. prohibiting the carrying 
of daggers and other weapons. A prosecution 
for disobedience of an order passed by a public 
servant namely for an offence under S. 188, 
Penal Code can only be started in view of the 
provisions of S. 195 (l) (a), Criminal P. C. on a 
complaint in writing made by the public servant 
concerned, that is to say in this case if the order 
was passed by the Commissioner of Police, then 
by the Commissioner of Police himself or some 
other public servant to whom he is subordinate. 
In the absence of such a complaint, the provi¬ 
sions are explicit that “No Court shall take 
cognizance *' of the offence. In the absence of 
such a complaint, apart from the question that 
no proof was offered of the order alleged to have 
been made, and contravened, or of its publica. 
tion the whole proceedings are bad in our opi. 
nion for w'anfc of jurisdiction. The conviction 
must therefore be quashed. The sentences of 
imprisonment are set aside. 

[3] 24th Feb. 1947. — The accused petition¬ 
ers are directed to be discharged from their bail 
bonds. 

N.s.d. Conviction quashed. 


A. I. R. (35) 1948 Calcutta 104 [G. N. 48.] 

Roxburgh and Ellis JJ, 


Sailendra Nath Kuar — Appellant v. 
» Emperor. 

Criminal Appeal No. 19 of 1945, Decided on 1-6- 
1945. 

(a) Criminal P. C. (1898), S. 297—Direction as 
to hostile witness. 

Tbe Judge in bis charge to the jury did not give any 
direction in the matter of the value to be attached to 
the evidence of a hostile witness. He merely declared 
t^hat the witne's had been declared hostile and had 
been cross examined by the Public Prosecutor, and then 
asked them to consider whether the witness had not 
fluppressed something in order to help the accused, his 


Beld, that this was not adequate exposition of the 
law 80 far as the evidence of a hostile witness was con- 

[Para 3] 

Criminal P. C. (1898), S. 297 _ Rape - Case 
entirely dependent on evidence of child witnesses— 
Direction as to caution with respect to reliability is 

I T7' CP«ra 4] 

b. S. Mukherjee — for Appellant. 

Birestvar Chatterjee — for the Crown. 


Elhs J. _ Tbe appellant Sailendra Nath 

liuar, a youth 17 years of age, was charged with 
committing rape on a girl, Kalidasi 7 years of 
age on 23-4-1944 thereby committing an offence 
punishable under s. 876, Penal Code. He was 
found guilty by tbe unanimous verdict of the 
jury and was convicted under s. 376 and sentenc¬ 
ed to rigorous imprisonment for five years. He 

has appealed to this Court against his conviction 
and sentence. 


[ 2 ] The houses of the appellant Sailendra and 
the girl Ealidasi are close to one another and 
Kalidasi was in the habit of going to tbe house 
of the appellant to play with the appellant’s 
nephew, a boy Sona alias Santosh Kumar 6 years 
of age. On tbe day in question tbe appellant ask¬ 
ed Kalidasi to go with him to the tank on a pro¬ 
mise of giving her some lotus flowers. So she 
accompanied him to the tank. Tbe appellant took 
three cows with him and Sona, his nephew, was 
with tbe party. Two of tbe cows were tethered 
to pegs and one was actually washed in the water 
of the tank. The appellant's nephew Sona was 
asked to take the cow that bad been washed on 
to the other aide of tbe tank and to tether it there.. 
Sona went away with the cow. In his absence 
tbe appellant took Kalidasi into the water and 
inserted his finger into her vaginal canal. She 
cried out. Sona came there and asked what had 
happened and the appellant said that he had 
pressed her foot with his. Sona went away again 
and after he had gone Sailendra caught Kalidasi, 
took her to a bush near tbe tank, made her lie 
down on her back on the ground and then insert¬ 
ed bis penis into her vaginal canal. He put a 
gamcha into her mouth so that she could not cry 
out. She began to bleed and when he saw 
the blood the appellant left her and went 
home. Ealidasi has no mother and on her return 
home she did not find her father in the bouse. 
But she told a woman of the locality called 
Mangala Didi what had happened and she gave 
tbe information to Kalidasi’s father. She wae 
then taken to Dr. Netai Haidar who examined 
her, saw the injury and the bleeding, and on the 
next day her father took her in bullock cart 
the Dbaniakbali police station 11 miles away. 
There a first information was lodged and the 
investigation of tbe case was set on foot. 

[8] The case of course rested on the evidence 
of the two witnesses Kalidasi aged 7 and the boy 
Sona alias Santosh Kumar aged a. Sona in givi- 
ing his evidence deposed that he and bis uncle 
went to the tank on the day of occurrence and 
Kalidasi went with them. At the tank his unclfr 
bathed the cows and he tethered them on the bank^ 
Kalidasi accompanied them from the bank of 
the tank without taking any bath. At this stage 
of his examination Sona was decla»ed hostile and 
was cross-examined by the Public Prosecutor. Mr. 
Mukberjee on behalf of the appellant takes tho- 
point that the learned Assistant Sessions Judge- 
in his charge to the jury has nowhere given them' 
any adequate direction as to the value to be 
assessed on the evidence of a hostile witness* 
That paragraph in tbe charge reads as fcUowsJ 

P. W. 4 Sona alias Santosh Kumar is a brother’s 
son of the accused. He corroborates P. W. 1 Kalidasi so 
far as going to Baman Pukur is concerned. Therealteu 
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Ihii boy witness has tried to help his unole by saying 
that Euidasl oaine back with them from the tank with 
him. The witness has been declared hostile and oross- 
examined by the learned Publio Prosecutor. You will 
consider whether the boy has suppressed something in 
order to help his unale.’* 

8o far from giving the jury any assistance in 
the matter of the value to be attached to the 
evidence of a hostile witness the learned As. 
Bistant Sessions Judge has given them no direc¬ 
tion at all in the matter. He has merely declared 
that the witness has been declared hostile and 
has been cross-examined by the Publio Prosecu- 
tor, and then has asked them to consider whether 
the boy has not suppressed something in order 
to help bis uncle. We cannot hold that this is 
any adequate exposition of the law so far as the 
evidence of a hostile witness is concerned. 

[4] There is the further point to be noticed 
that the case depends on the evidence of the two 
child witnesses, Kalidasi aged 7 and Sona aged 6. 
But nowhere in bis charge to the jury this learn¬ 
ed Assistant Sessions Judge ever cautioned the 
jury that in dealing with the evidence of child 
witnesses they must be very circumspect. He 
has never expressed to them that children of that 
age often find it difficult to distinguish between 
truth and fiction and are apt to draw on 
their imagination and he has never told them 
that children of that age are also very liable to 
be tutored and lend themselves as good witnesses 
for that purpose. We think that the learned 
Assistant Sessions Judge certainly in a case of 
this nature which turns entirely on the evidence 
of two child witnesses should have given them 
some directions on this point. 

[6] In the result then we find that there are 
serious uon.directions on these two points in the 
charge to the jury and the conviction and 
sentence on that account must be set aside. We 
have given full consideration to the question as 
to whether or not we should order a retrial and 
we consider that in view of the circumstances, 
the age of the accused and the length of time he 
has been in prison already we do not think that 
any retrial is required. Accordingly we allow this 
appeal, set aside the conviction and sentence and 
direct that the accused be discharged from bis 
bail bond. 

Roxburgh J. — I agree. 

G.N.B. Appeal allowed. 

A. I. R. (35) 1948 Calcutta 109 [C. N. 49.] 

* Edgley and Clough JJ. 

Ahamad Mea — Debtor—Petitioner v. Qunu 
Mea-^Creditor—Opposite Party. 

Civil Role No. 2811 of 1946. Decided on 22.1M946, 
from order ol Diet. Judge, Noakhali, D/'17-9-1946. 


(a) Bengal Agricultural Debtors Act (7 [VII] of 
1936), S. 37A(1) (c) —Decree-holder purchasing pro¬ 
perty in execution and leasing out portion to judg¬ 
ment-debtor — Decree-holder, if in possession of 
property —Remedy of judgment-debtor. 

Read as o whole, the eOeot of cl. (o) to S. 37A (1) 
is that the judgment-debtor bns no right to recover 
property which has been alienated by the decree bolder 
in any of the four specided ways. If, however, the pro¬ 
perty has been alienated by the dcorcc-bolder in a 
manner otherwise than by 'one of the four methods 
mentioned, which include a bona fide lease for valuable 
oonsideratioD whether by a registered instrument or not, 
the section enables the judgment-debtor to apply for the 
restoration of his property. If on the other hand the pro¬ 
perty has been alienated in one of the four methods men¬ 
tioned above the judgment-debtor has no remedy. If 
the decree bolder alienates a portion of the property 
by a bona fide lease to the judgment-debtor, the judg¬ 
ment-debtor has no remedy under 8. 37 A. In such a 
case it cannot be contended that the decree-holder 
is in possession of the property leased through the judg¬ 
ment-debtor, bis tenant. [Para 4] 

(b) Bengal Agricultural Debtors Act (7 [VII] of 
1936), S. 37—Property sold in one lot, in execution— 
Decree-holder purchaser — Portion alienated — 
Judgment-debtor, if can recover portion in posses¬ 
sion of decree-holder. 

“Any property” in S. 37A (1) refers only lots of 
property separately sold and not portions of such lot. 
Thus where tbe decree-holder purchases the property 
of tbe judgiT ent-debtor in execution of the decree in 
one lot and leases out a portion thereof to tbe judgnicnt- 
debtor, it cannot be said that tbe decree-holder is 
actually in possession of any item of immovable pro¬ 
perly to which S. 37A of the Act can have any possible 
application. He is merely in possession of a fraction 
of the property which be bad purchased at the civil 
Court sale and judgment-debtor is not entitled to 
recover tbe portion of the property in possession of 
tbe decree-holder : 84 A. I, B. 1947 Cal. 127, Disting. 

[Paras 7, 8] 

Case referred 

1. (’46) 50 C W. N. 809 : 34 A. I. R. 1947 Cal. 127 : 

225 1. C. 239. Madaripure Commercial Bank Ltd. v. 

Lai Moban Saba. 

Jitendra Kumar Sen Oupia — for Petitioner. 

Chandra Sehhar Bhowmik and Shyama Das Bhat- 
tacharjee — for Opposite Party. 

Edgley J. — This rule relates to an applica- 
toin filed by the debtor under S. 37A, Bengal 
Agricultural Debtors Act. It appears that tbe 
decree-holder obtained a decree against tbe peti¬ 
tioner in mortgage suit No. 2X36 of 1934 as a 
result of which tbe mortgaged property was 
put up for sale in one lot and was purchased 
on 28.3-1936 by the decree-holder who obtained 
possession through the Court on 28.10-1936. 
Thereafter the decree-holder leased a portion 
(.15 acre) of the property purchased by him to 
tbe petitioner and retained the remaining por¬ 
tion of tbe property (1.19 acres) in his own 
possession. 

[ 2 ] Tbe case for the petitioner is to the effect 
that he is entitled under S. d7A, Bengal Agri- 
cultural Debtors Act to apply for relief and 
to recover possession of the whole of tbe pro¬ 
perty amounting to 1.S4 acres. He claims that 
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in the alternative he should in any event be 
put into possession of that portion of the pro- 
petty which is still in the possession of the 
decree, holder, 

C3] With regard to the first of these points, 
Mr. Sen Gupta contends that his client is entitled 
to the benefit of the section by reason of the 
fact that the decree-holder is still in possession 
of the whole of the property purchased by him 
on 28-8.193G, He argues that the decree-holder 
is in khas possession of 1,19 acres and is in 
possession of the remaining portion of the pro. 
perty through the petitioner himself who is now 
the tenant of the decree-holder. In support of 
his contention, the learned advocate relies on 
S. 37A ( 1 } (c), Bengal Agricultural Debtors Act. 
This sub.section sets out one of the conditions 
which must be fulfilled in order to entitle a 
person, whose immovable property has been 
sold after the 12 th day of August 1935 in execu- 
tion of a decree of a civil Court relating to a debt, 
to apply for relief under the section; the terms of 
the sub-section so far as they are relevant, are ; 

“If the property sold was in the possession of the 
decree-holder on or after the 20tb day of December 1939 
or was alienated by the decree-holder before that date in 
any manner otherwise than by a bona fide lease for 

valuable consideration whether by registered instrument 
or not .... ” 


Several other bona fide transactions are also 
mentioned in the section but these need not be 
here referred to. 

[4] A question for consideration in this case is 
whether the property sold was in the possession 
of the decree-holder within the meaning of the 
section at the material time. It is admitted in this 
case that when the sale took place on 28-8-1936 
the property was sold as one item and in one 
lot, and there is no doubt that after the sale a 
prtion of the property which was purchased 
by the decree-holder was leased by him to the 
judgment-debtor on 8-8.1937, It is difficult to 
see how s. 37A ( 1 ) (c) of the Act can be used by 
the judgment-debtor in a case such as this. Intbe 
first place, the particular item of property which 
was purchased by the decree-holder on 28 - 3-1936 
cannot be said to have been in his possession 
wUhm the meaning of the section at the time 
when the judgment-debtor made bis application 
to the Debt Settlement Board. At that time, a 
portion of it had actually been alienated to the 
judgment-debtor under a bona fide lease and 
the decree-holder was therefore not in posses- 
Sion of the property sold.” He was merely in 
^ssession of a portion of the property sold. 

oreover, as we read the section, a bona fide 
lea-.6 13 one of the methods of alienation speci- 
fically protected from the operation of s. 37 A 

mat a condition necessary for the operation of 


the section does not exist where there has been such 
an "alienation.” On behalf of the petitioner, it 
has been urged that sub-s. (c) does not purport 
to detail circumstances in which a debtor is 
not entitled to relief, but only those in which he 
is; and that a restrictive reading of the section 
is not j’ustified by the language used. But ini 
our view, read as a whole, the effect of the 
sub-section is that the debtor has no right to 
recover property which has been alienated by 
the decree-holder in any of the four specified ways. 
If however the property has been alienated by 
the decree holder in a manner otherwise, than 
by one of the four methods—methods mentioned, 
which include a bona fide lease for valuable 
consideration whether by a registered instru¬ 
ment or not, the section enables the judgment- 
debtor to apply for the restoration of his property. 
If, on the other hand, the property has been 
alienated in one of the four methods mentioned 
above the judgment-debtor has no-r*emedy. In 
this connection it is significant that sub-s. 37A 
( 1 ) ( 0 ) contrasts property in the possession of 
the decree-holder with property which has been 
alienated by him. Leased property is placed 
in the latter category and it therefore follows 
that property which a decree-holder has leased 
to tenant under a bona fide lease cannot be regar¬ 
ded as being in hia possession within the meaning 
of the sub section. 


[6] On the facts of this particular case, we 
must hold that s. 37A (l) (c) has no application 
and that the judgment-debtor is not entitled to 
recover the whole of the property. 

[6] Mr. Sen Gupta further contends that in 
any event his client is entitled to recover that 
portion of the property amounting to 1.19 acres 
which is still in the possession of the decree- 
holder, In support of this contention he relifeson 
the judgment of Chakravartti J. in 60 O. w. N,. 
809.* That case related to a sale in which I 6 items 
of property were sold in separate lots and the 
learned Judge pointed out in his judgment that 
when there is a sale of separate properties in 
separate lots there are in fact so many separate 
sales and there is no legal bar to setting aside 
one or some of them. He went on to say that; 

,. opinion that S. 37A cannot fee read as 

limited to cases where the sole purchaser at the sale 
was the decree-holder and the sale proceeds were 
exactly sufficient to satisfy the decretal amount. It 
covers a case where certain properties were purchased 
y a third party at the same sale and the sale proceeds 
were either more or less than the decretal amount.” 

[7] The ease cited above is distinguishable 
on its facts from the case with which we are 
now dealing because, as already stated, in thff 
present case, we are concerned with one item 
of property only which was e^d as one lot at 
the sale which took place on 28 - 3 - 1936 . If we 
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were to accept the oouteution put forward by 
the learned advocate for the petitioners in this 
case it would be necessary for ns to bold that 
the expression “any immovable property” which 
is used in s. S7A (l) of the Act covers not 
only lots which are separately sold as hap¬ 
pened in 60 0. W. N. 809^ but also por¬ 
tions of such lots. We do not think that this 
interpretation can be supported by the gene- 
ral scheme of the section. In s. 37A (i), the 
reference is to “any immovable property.” 
According to the context in our view, this 
expression should be taken to refer to any 
particular item of immovable property which 
has been separately sold or separately lotted at 
‘ the sale and “separately sold” in that sense. In 
S. 37A (l) (o) the words used are “if the property 
sold was in the possession of the decree-holder." 
If it bad been the intention of the Legislature 
to make this section applicable to any portion 
of a particular property which might have been 
purchased by a decree-holder at an execution 
sale one would have expected the language used 
to have been more precise, for instance, by the 
insertion of the words “or any part thereof” 
after the words “property sold.” Further, sub- 
S. (8) provides that the debtor may present a 
oopy of the award to the civil Court or the 
-Certificate Officer and that such Court or Certi- 
(fiate Officer shall thereupon direct the sale to be 
-set aside. It is difficult to see how the expression 
'^'the sale” can refer to anything but the sale of 
ihe property as a whole or to the sale of a 
particular lot under which a specific item of 
the property was sold to some particular 
.person. 

[8] In this-view of the case, we are unable to 
hold that the decree-holder was actually in 
possession of any item of immovable property 
to which S. 37A of the Act can have any possible 
application. He was merely in possession of a 
faction of the property which he bad purchased 
at the civil court sale, on 28-3-1936 and, in our 
view, the decision of the learned District Judge 
is correct. The Buie must accordingly be dis. 
charged with costa—the bearing fee is assessed 
!at three gold mohurs. 

Clough J. — I agree. 

R.G.D. Hule discharged. 


A. I. R. (36) 1948 Calcutta 107 [0. N. 60.] 

Henderson J. 

Ahdul Hamid and others — Accused — Peti- 
iioners v. Emperor. 

Criminal Revision No. 123 of 1945, Decided on 
'96-S-ig45. 

"Criminal P. C. (1898), S. 110—Desperate and dan- 
- ^erouB persons—Who are. 



Persons who carry lathis in order to protect thom- 
Bolves from au attnok by a gan^ of rufCaiH cannot bo 
said to bo desporalo and dungorous men. Such persons 
cannot bo called upon (o oxeoiito bonds to bo of good 
behaviour in tbo absence of any spccifio incident to 
suggest that tboy are diingorous and desperate men. 

[Para 4] 

Annotation: ('46-Com.) Cr. P. C., S. 110 N. 15. 

S, S. Muhhorjoo and Priti Bhusan Bunnan 

—lor Petitioners. 

Order. — This is a Rule calling upon tbo 
District Magistrate of Myrnensingh to show 
cause why an order calling upon the petitioners 
to execute bonds to be of good behaviour should 
not be set aside. Proceedings w’ere drawn up 
against the first two petitioners and four others 
on a police report on 17-7-1943. Similar pro¬ 
ceedings were drawn up against the third peti¬ 
tioner and one other much later on 11.12 1943. 
For reasons that are not at all apparent these 
two proceedings were tried together and one of 
the complaints made by the petitioners is that 
they have been prejudiced thereby, 

[2] The proceedings were drawn up on the 
usual lines and alleged that the petitioners wefe 
by habit thieves, robbers and burglars and men 
of so desperate and dangerous a character, that 
tbeir being at large w’ithout security was hazar¬ 
dous to the community. The evidence was led 
on the usual lines and it is a matter of common 
experience that in these cases the last allegation 
is nothing but padding. 

[3] The prosecution miserably failed to esta¬ 
blish the main part of their case and the Magis¬ 
trate was not satisfied that the petitioners were 
habitual thieves, robbers or burglars. He made 
an order against them, however, on the ground 
that they are of dangerous and desparate char¬ 
acter. 

[4] The proceedings were laid before the 
learned Sessions Judge in due course. He held 
that these petitioners belong to a party led by 
Hamid against a man named Bamjan, who is 
admittedly a goonda and a leader of goondas. 
No specific incident was proved against the 
petitioners to suggest that they are dangerous 
and desperate men. The only thing which the 
learned Judge found against them was that they 
go about armed with lathis. He was not pre¬ 
pared to reject their explanation that they do so in 
order to prevent themselves from being injured 
by the goonda, Bamjan, and bis party. It passes 
my comprehension how it can be said that per¬ 
sons who carry lathis in order to protect them¬ 
selves from au attack by a gang of ruffians are 
desperate and dangerous men. Even if the pro¬ 
ceeding had been drawn up under 8. 107, this 
defence would be a complete answer. 

[6] The Buie is made absolute and X direct 
that the order made against the petitioners be 
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set aside. Let the petitioners be discharged from 
their bail bonds. 

K.S.B. Hule made ahsohite» 


A. I. R. (35) 1948 Calcutta 108 [C. N. 51.] 

Clough J. 

Brindalan Chandra Saha a7id others — 
Accus^ed — Petitioners v. Emperor. 

CrimiDal Revn. No. 1121 of 1946, Decided on 
17-1.1947. 

Criminal P. C. (1898), S. 253—Setting aside order 
of discharge — Grounds — That discharge had 
salutary effect on police, if ground for setting aside. 

An order of discharge under S. 253, Cr. P. C., should 
not be set aside by tbe Magistrate passing it, unless he 
is satisfied that tbe prosecution has shown good grounds 
for it. Where the order reviving the case shows that 
the grounds were really considered to be inadequate, 
but that tbe Magistrate seemed to be of opinion that 
the discharge order must have bad a salutary effect on 
the police authorities and that there would be no 
further delays, the order setting aside the discharge and 
reviving the case is bad and must be set aside. [Para 2] 

Annotation : ('46*Com.) Cr. P, C., S. 253 N 5. 

^ Sudhansu Sehhar Mukherji — for Petitioners. 

Order. — On 1-2-1945, information was lodged 
os a result of which the petitioners were sent up 
on a charge under Rule 81 (4), De'ence of India 
Rules. The petitioners are rice dealers and the 
allegation against them was that they had not 
submitted accounts in respect of certain stocks 
of foodstuffs which were found in their godown. 
On 18 6-1945, a warrant was issued against all; 
one of the petitioners was arrested and tbe other 
two were absconding. Therefter a bail petition 
was presented but bail was refused pending final 
investigation and the petitioner who had been 
arrested-was remanded. On 23-6 1945 , another 
bail petition was moved and bail was allowed. 
X/pto this stage only one of the accused was 
present, the others were still absconding. They 
eventually surrendered. The date of their surren¬ 
der was 15-8-1945 and bail was granted to them 
also. Thereafter, the order sheet shows that 
there were a very large number of adjourn- 
ments, a great many of which were applied for 
by the prosecution and the case remained on the 
file until 15-4-1946 when one witness wasjexamin- 
ed in chief and the case was adjourned again 
until 3rd May for examination of the remaining 
prosecution witnesses. On 3rd May, the Sub. 
Inspector appeared and expressed his inability 
to attend Court as he was engaged in other work 
and the case was adjourned until 24th May. On 
24th May neither the Sub-Inspector in charge of 
the case nor any of the prosecution witnesses 
were present in Court. The learned Magistrate 
recorded an order noting that since 14 - 9-1945 
there had been more than a dozen adjournments 
given in the case in order to enable the prosecu- 
tion witnesses to be present and that no prosecu¬ 


tion witnesses bad been present on seven of those 
dates. He apparently considered that it wae 
impossible to allow the case to be dragged on 
as be described it limitlessly in the way that- 
was being done and he discharged the accused 
under s. 253, Criminal P. C. On the same day, that 
is to say, 24-5.1946, an application was put in by 
the Court Sub Inspector asking for a remand for 
an unspecified number of days to enable him to 
produce tbe remaining prosecution witnesses. He 
mentioned in his petition that the accused had 
been discharged while he was busy with the 
S. D. 0. and stated that it was a big case and 
for the sake of administration tbe case should be 
tried and as further evidence was available he 
prayed that the case be revived. He stated that 
the officer in charge was now present in Court 
and that a date should be fixed. Tbe learned 
Magistrate by his order refused the application 
and said that he saw no ground for revising his 
order of discharge which he had already made. 
He noted that the Court Sub-Inspector had not 
arrived until 6 o’clock in the evening. On the 
next day, that is to say, on 25th May another 
application was put in by tbe Court Sub- 
Inspector asking for the revival of the case, and 
its remand for an unspecified number of days 
alleging again that tbe case was important and 
that the complainant Sub-Inspector D. Ahmed, 
Officer-in-Charge, Narayanganj police station 
was present in Court; and that he had been 
under the impression that the case was in the 
Third Court, that is to say, some Court other 
than that in which it had already been proceed, 
ing for nearly a year, and that the accused had 
been discharged in his absence. This application 
was allowed and it is against this order that the 
rule has been obtained. 

[ 2 ] It seems to me that in disposing of this 
application and making the order that he did, 
the learned Magistrate approached the matter 
from the wrong angle. He should have consi- 
dered the propriety of the application which was 
then made to him and tbe grounds upon which 
it was made. This he does not appear to have 
done. He simply revised his order of discharge 
nob so much because of the statement made to 
him that the case was an important one, for 
that ground had not proved sufficient on the 
previous day, but because he seemed to be of 
tbe opinion that his previous order of discharge 
musk have had a salutary effect on the police 
authorities and 'that there would be no further 
delays, and that in the circumstances he need 
not put it into effect. This, it seems to me, was 
not the correct way of approaching the matter. 
He should not have made the order that he did 
unless he was satisfied that the prosecutor had 
shown good grounds for it. The order passed 
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iBhowB that the grounds were really oonsidored 
Ito he inadequate. The grounds, on the face of 
the application, were absurd for, it is impossible 
to believe that the oflQcer-in.obarge was unaware 
of the Court in which the case had been proceed, 
ing so long. In the oiroumstances, this in my 
view, is a proper case for the exercise of the 
revisional powers of this Court and the Rule is 
accordingly made absolute. The order of the 
learned Magistrate of Narayanganj passed on 
^ 7 . 5.1946 is set aside and the proceedings are 
quashed. 

r.G.d. Buie made absolute. 


A. I. R. (38) 1948 Calcutta 109 [C. N. 62.] 

Harries C. J. 

Commissioners of the Municipality of 
Howrah — Defendant—Appellant v. Bajendra 
Hath Das — Plaintiff — Bespondent. 

Second Appeal No. 1496 of 1943i Decided on 30*7- 
1947, from decree of Sub-Judge, Ist Court, Howrah, 
D/- 7-4-1943. 

Calcutta Municipal Act (3 [III] of 1923), Sch. 17, 
R. 58 — Permission deemed to have been granted 
under R 58, extent of — Plan cannot be deemed to 
be in accordance with Act or by-laws thereunder. 

Under R. 68, if the Municipal Commissioners neither 
sanctioned nor rejected the plan in fifteen days as pro¬ 
vided by R. 67, it will be deemed to have been ap¬ 
proved. But quite clearly the approval is in a strictly 
limited form. The permission which the Municipal 
Commissioners are deemed to give is a permission to 
.execute the work in accordance with the plan in so far 
a.s the plan complies with the Act and by laws made 
thereunder. The fact that permission is deemed to be 
granted does not mean that the plan must be deemed 
to be in accordance with the Act and the by-laws made 
•thereunder. This rule was drafted to prevent delays in 
the case of applicants who had been careful to comply 
with the Act and the by-laws. If the plan complied 
with the Act, permission would be deemed to be 
granted in fifteen days. But the rule was never intend¬ 
ed to cover plans which were clearly in contravention 
of Act or the by-laws. In other words, where this per¬ 
mission is to be implied ^e person buildiog will build 
according to the plan. If it transpires that his plan is 
contrary to the Act or contrary to the by-laws the im¬ 
plied permission will not save him. [Para 7] 

Bholanalh Boy, Tinkari Sarkar and Sailendra 
Nath Chowdhury for Bhudhuri Mohan Chat’ 
terjee^foT Appellant. 

Amiya Kumar 8om for Bankim Chandra Dutta — 
for Respondents. 

Judgment. — This is a second appeal prefer¬ 
red by the defendants from a decree of a learned 
Subordinate Judge who modified a decree of a 
learned Munsif passed partly in favour of the 
plaintiff. 

[3] The plaintiff who was the owner of a cer- 
tain property wished to make certain construc¬ 
tions. This property was situate within the 
Municipality of Howrah. He submitted plans 
foi the constructions to the Municipality of 
Howrah, hut the Municipality neither approv¬ 


ed nor rejected the application and plans 
witliin fifteen days. The plaintiff claimed under 
E. 68 of sch. 17 to the Calculia ^Innici]ml Act, 
as extended to tho Municipality of Howrah, 
that after the lapso of fifteen days ho was 
entitled to proceed with the work. Tho Municipal 
Commissioners later refused to sanction those 
plans and tho plaintiff brouglit a suit in tho 
Court of the learned Munsif of Howrah in which 
ho prayed for declaration that the plan filed by 
him on 20-1-1938 before the Municipal Commis¬ 
sioners was legal and in accordance with law and 
for a furtlier declaration that the same should 
have been deemed to have been sanctioned by 
the Commissioners of the said Municipality. 
There, w’as a further prayer for a permanent in- 
junction restraining the Municipal Commissioners 
from demolishing a privy which had been erec¬ 
ted apparently in accordance with these plans. 

[3l The learned Munsif decreed the suit in 
part giving the plaintiff a simple declaration that 
the plan filed on 20-1-1938, must be deemed to 
have been approved by tlic Commissioners of the 
Howrah Municipality. On appeal by the plain- 
tiff the learned Subordinate Judge was of opinion 
that the plaintiff was entitled to further relief 
and he gave a further declaration that the plan 
submitted by the plaintiff w'as legal and intra 
vires. Both Courts, it will be observed, refused 
to grant an injunction. 

[ 4 ] On behalf of the Municipal Commissioners, 
who are the appellants in this appeal, it has been 
urged that the lower appellate Court was wrong 
in granting a further declaration that the plan 
submitted was legal and intra virea. The appel¬ 
lants do not object to the Munsif’s declaration 
that the plan must be deemed to have been 
sanctioned. 

[5] I have some doubts whether a declaratory 
suit lies, but it is unnecessary to consider that 
having regard to the view of the appellants. I 
am perfectly satisfied, however, that nothing 
more could be given to the plaintiff in this case 
than what was given to him by the learned 
Munsif. 

[6] The matter is dealt with by R. 58 of Sch. 17, 
Calcutta Municipal Act as extended to the 
Municipality of Howrah. That rule is in these 
terms : 

“If within the period prescribed by R. 57 the Corpo¬ 
ration have neither granted nor refused to grant per¬ 
mission to execute any work, such permission shall be 
deemed to have been granted ; and the applicant may 
proceed to execute the work, but not so as to contravene 
any of the provisions of this Act or of any rules or by¬ 
laws made thereunder.” 

[7] The time prescribed by R. 57 is fifteen 
days and, therefore, if the Municipal Commis- 
sioners neither sanctioned nor rejected the plan 
in fifteen days, it will be deemed to have been 
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approved. But quite clearly the approval is in a 
strictly limited form. The applicant • must be 
deemed to be permitted to execute the work, hut 
he cannot in so doing contravene any of the pro¬ 
visions of the Act or any of the rules or by-laws 
made thereunder. In short, the permission which 
the Municipal Commissioners are deemed to give 
is a permission to execute the work in accordance 
with the plan in so far as the plan complies with 
the Act and by-laws made thereunder. The fact 
that permission is deemed to be granted does 
not mean that the plan must be deemed to he in 
accordance with the Act and the by-laws made 
thereunder. It seems that this rule was drafted to 
prevent delays in the case of applicants who had 
been careful to comply with the Act and the by¬ 
laws. If the plan complied with the Act permis- 
Sion would be deemed to be granted in fifteen 
days. But the rule was never intended to cover 
plans which were clearly in contravention of the 
Act or the by-laws. In other words, where this 
permission is to be implied the person building 
will build according to the plan. If it transpires 
that his plan is contrary to the Act or contrary 
to the by-laws the implied permission will not 
Isave him. All that the plaintiff was entitled to 
in this case was a mere declaration that the per¬ 
mission must be deemed to bave been granted as 
held by the learned Munsif. 

[8] In the result, therefore, the appeal is 

allowed, the decree of the lower appellate Court 

is set aside, and the decree of the learned Munsif 

is restored. The appellants are entitled to their 

^sts in this Court and in the lower appellate 
Court. 

Appeal alloioed. 


A. I. R, (35) 1948 Calcutta 110 [C. N. 63 .] 
Roxburgh and Chakravartti JJ. 

Amaresh Chandra Sinha — Accused — 
Fetitioner v. 'Emperor. 

27““4’7“‘ 

P- C- (1898), S. 263_Warrant case 

should "“^^sary that accused 

Should be charged. 

Annotation : (•46-Com.) Or. P. C., S. 263, N. 5. 

(b) Criminal P. C. (1898), Ss. 263. 342 - Warrant 
case Summary trial — Accused neither charged 

342-Conviction cannot be 
suyamed-Summary form of “plea of the accused 
and his examination, if any” under S. 263, held 
could not cover both plea of accused when charged 
as well as his examination under S. 342. [Para 41 
Annotation : (’46-Com.) Cr. P. C., S. 263, N. 6. 

S. S. Mulckerjee — for Petitioner. 

bamarendra Nath Mukherjve (Il)^tox the Crown 

Roxburgh J. _ This is a Eule against an 
order of conviction for contravention of els 4 
11 of ordinance 35 of 1943 read with 
certain notifications and is made under cl. 13 (i) 


and ( 2 ) of the said Ordinance. The accused was 
sentenced to.two months’ rigorous imprisonment 
and to pay a fine of Es. 1000, in default to suffer 
rigorous imprisonment for one month. 

[ 2 ] The prosecution case was that on 9th 
January 1945 the accused sold vegetable ghee to 
the Sub-Inspector at the rate of Bs. 2-3-0 per 
seer, a price much above the controlled rate. 
A first information was lodged and eventually a 
charge-sheet was submitted in which the offence 
committed was stated to be selling ghee at 
above the controlled rate, refusal to give a cash 
memo, and failure to hang up the price list. The 
conviction was upheld on appeal by the learned ‘ 
Sessions Judge of Jessore. 

[3J The case was tried summarily. The 
accused came before the Court on 15th January 
and this summary trial took 18 months, the 
conviction eventually being held on 3rd Au^at 
1946. Various objections have been taken to the 
trial most of which do not appear to us to be 
of substance. Although the case took 18 months, 
the Court did not find time properly to exhibit 
the necessary orders and sanctions, but they are 
in fact either on the record or matters of record 
in the gazette such that the absence of formal 
marking as exhibits is not serious. 

[4] The record however shows two defects 
which the learned advocate on behalf of the 
Crown is unable to dispose of. Although the 
case is tried summarily, the case is a warrant 
case and it is necessary that the accused should 
be charged. There is nothing on the record to 
show clearly that the accused was in fact charged. 
We have examined the record and the order- 
sheet. There, is no mention of the process of 
charging the accused having been gone through 
unless we are to guess that this was done from 
the record in the summary forni of the accused’s 
plea. This plea incidentally is not dated. The 
second defect is that there is nothing whatever 
to show that the accused was examined under 
S. 342, Criminal P. 0. There is no record of this 
in the order sheet. On the contraiy, the order 
of 8th July 1946 which specifically mentions the 
examination and cross-examination of the re¬ 
maining witnesses, and where we would expect 
.specific reference to the fact that the accused 
had been examined contains no such reference. 
The ground was taken when the Rule was 
issued and the learned Magistrate baa offered 
an explanation. He there contends that thet 
accused made a certain plea and this refers 
apparently to what appears on the record under 
the heading "the plea of the accused and his 
examination, if any”, but the same plea cannot 
do duty both to show that the accused was 
charged and also to show that the accused was 
examined under s. 342, Criminal P. 0. This 


Caloatta 111 


Krishna Ohandra v. Eadha Kanta (Clouoh J.) 


fiummary form under S. 268, Criminal P. 0., as 
used is defeotive and has often caused trouble as 
it does not clearly supply a separate space or 
cage for the plea of the accused when charged 
as weU as for his examination under S. 842, 
Criminal P. C. In our opinion, there is nothing 
to show, and we do not accept that the accused 
was ever examined in this case under S. 342, 
Criminal P- 0. The conviction in the circum¬ 
stances cannot be sustained; having regard to 
the enormous length of time taken over this case 
we see no reason to order a retrial or why the 
accused should be further harassed. 

[ 5 ] We accordingly make the Buie absolute, 
and set aside the conviction and sentence passed 
on the accused. The fine, if paid, will be re¬ 
funded. The accused-petitioner is directed to be 
discharged from his bail. 

Chakravartty J.—I agree. 

N.S.d. Buie made absolute. 

A. I. B. (35) 1948 Calcutta 111 [C. N. 54.] 
Edglbt and Clough JJ. 

Krishna Chandra — Decree-holder — Apv^^- 
lanty. Badha Kanta Saha Choudhury and 
others — Bespondents. 

Appeal No. 21 of 1944, Decided on 19-11-1946, from 
appellate order of Diet. Judge, Pabna, D/- 3-7-1943. 

(a) Civil P. C. (1908), S, 38—Jurisdiction of Court 
passing decree when can be questioned by execut¬ 
ing Court—Want of jurisdiction apparent on face 
of record— Bengal Tenancy Act (8 (VIIIJ of 1885), 
S. 144. 

An executing Court is entitled to refuse to execute 
the decree on the ground that it was made without 
jurisdiction. 

The jurisdiction of the Court which passed the 
decree is only assailable by virtue of S. 144, Ben. Ten. 
Act, if it can be shown by reference to the decree and 
the papers relevant for the purpose of understanding it 
that the decree related to a tenure or holding where 
none of the land was within the jurisdiction of the 
Court which passed it or related to more tenures than 
one and the land comprised in one of the tenures was 
wholly outside the local limits of the Court’s juris¬ 
diction. [Para 3] 

Where the executing Court does not confine itself to 
an enquiry within these limits but bases its decision on 
questions of fact and matters which it is not entitled to 
take into consideration it would not be justified in re¬ 
fusing to execute the decree where the relevant papers, 
which must be referred to, do not show any want of 
jurisdiction in the Court passing the decree : 12 A.I.B. 
1926 Cal. 907 (FB) and 19 A. I. R. 1932 Cal. 380, 
Bol. on. [Para 3] 

Annotation.—(’44-Com.) C. P. C., S. 88 N. 8 Pt. 19. 
(b) Bengal Tenancy Act (8 [VIII] of 1885), 
S. 168A—Sale of entire holding if necessary— Sale 
of part of bolding when permissible. 

Section 168A does not bar the execution proceedings 
In which a part only of the holding is brought to sale 
as it does not require the decree-holder to sell the 
entire holding in the first instance when the decree 
may be satisfied by the sale of a portion of it. There is 
nothing in the section which will prevent a decree- 


holder bringing the remuining part of the holding to 
sale in lator proceeding if tho part which ho has 
brought to sale in tho first instance is not enough to 
satisfy his decree in full : 31 A. I.R. 1944 Cal. 301, 
Eel on. [Para 4] 

Cases referred : — 

1 . (’26) 63 Cal. ICG : 12 A. I. N. 1925 Cal. 907 ; 89 
I. C. 685 (F.B.), Gora Chand Ilaldar v. I’rafuUa 
Kumar. 

2. (’31) 54 C. L. J. 693 : 19 A. I. R. 1932 Cal. 380 : 
137 I. C. 375. 

3. (’44) 48 C. W. N. 172 : 31 A. 1. R. 194i Cal. 301, 
Abdul Rashced v. Srisb Chandra Nandy. 

Harivrosanna Mnkherji for Nirmal Kumar Sen — 

for Appellant. 

Jatindra Mohan Chowdury for Eahindra Kumar 

Qoswavii —for Respondents. 

Clough J._The appellant, Krishna Chandra 

Dutta Chowdhury filed a Suit No. 888 of 1929 in 
the Munsif’a Court at Bogra for rent; the suit 
was contested but the appellant obtained a 
decree. Some of the lands in respect of which 
the rent suit was brought was in the district of 
Bogra and was darpatni; the remainder was a 
patni situated in Serajganj in the district of 
Pabna. In due course, the appellant put the 
lands at Bogra to sale in execution of his decree: 
that was in Excution Case no. 959 of 1937. The 
sale proceeds were not sufficient to satisfy the 
decree in full and thereafter the decree was 
transferred for execution to the Munsif s Court at 
Serajganj. To that execution objection was taken 
by the respondents judgment-debtors on two 
grounds namely, (a) that the decree was a nullity 
and void inasmuch as the Court of the Munsif 
at Bogra which had passed the decree had no 
jurisdiction to do so in respect of the rent due in 
respect of the land which was situated in the 
district of Pabna and (b) that the execution pro¬ 
ceedings were not for attachment and sale of the 
entire tenure or holding and in the circumstances 
S. 163A, Ben. Ten. Act, was a bar. On 3-7-1943, 
the District Judge Pabna and Bogra on appeal 
decided the second of these two points in favour 
of the decree-holder. On the first point however 
he came to the conclusion that the Court which 
had tried the rent suit had no jurisdiction to 
make a decree for rent in respect of the land 
situated in the district of Pabna, and that the 
decree in so far as the Pabna property was con¬ 
cerned was void and there could not be any 
execution proceedings in respect of it. From 
that decision the decree-holder has appealed. The 
respondents in the appeal have filed cross-objec¬ 
tions asserting their contention as regards S. 168A, 
Ben. Ten. Act, which I have already mentioned. 

[ 2 ] With regard to the first of the two points 
namely that the decree is a nullity and void in 
so far as it is a decree for rent due in respect of 
land in the district of Pabna, the contention is 
based upon the provisions of S. 144, Ben. Ten. 
Act, which provides that no suit between a land- 


112 Calcutta 


Pbatap Chandra v. Jyotsna Nath 


A. I, B. 


lord and a tenant as such shall be instituted in 
any Court other than a Cotirt within the local 
jurisdiction of which the lands of the tenure or 
holding, as the case may be, are wholly or partly 
situated. The circumstances in which the execut- 
ing Court is entitled to refuse to execute a decree 
on the ground of its invalidity are very limited. 
In 53 Cal. 166^ it has been laid down by a Full 
Bench of this Court that the executing Court can 
refuse to execute a decree of the trial Court on 
the ground that it is a nullity where want of 
jurisdiction of the trial Court is apparent; that 
is to say, where the decree presented for execu- 
tion was made by a Court which “apparently” 
had no jurisdiction, whether pecuniary or terri¬ 
torial or in respect of the judgment-debtor’s 
person, to make the decree. 

[3J In Amala Bala Dasi v. Sarat Kumari 
Dasi which was decided by M. N. Mukerji and 
Guha JJ., and is reported in 54 C. L. J. 593,^ that 
case has been referred to and it has been laid 
down that the executing Court is competent to 
refuse to execute the decree only when on the 
face of the decree it appears that the Court 
which passed it had no jurisdiction and 
that the expression “the decree” signifies 
the decree and the papers relevant for the 
purpose of understanding it. Within these 
limits, the executing Court is entitled to refuse 
to execute a decree on the ground that it was 
made without jurisdiction. In the case before us 
it appears that in coming to the conclusion that 
he did the learned Judge has not confined him¬ 
self to an enquiry within these limits at all but 
has based his conclusion on questions of fact 
and matters which he was not entitled to take 
into consideration. In our view, there is nothing 
in the decree itself or in the papers which must 
to referred to for the purpose of understanding 
It which justifies the decisjpn which he has 
arrived at. The jurisdiction of the Court which 
^sed the decree is only assailable if it can he 
rji reference to the papers mentioned 
that the decree related to a tenure or holding 
^wh^e none of the land was within the jurisdiction 
of the Court which passed it or related to more 
tenures than one and the land comprised in one 
of the tenures was wholly outside the local 
limits of the Court’s jurisdiction. It does not 
jappear to us that either of these circumstances 
^emerge from the material that may he referred 
to. In the circumstances, in our judgment, the 

decision of the learned judge is wrong on this 
point. 

[4] With regard to the second question which 
has been argued, the contention has been that 
the attachment and sale which is now the subject- 
matter of the execution case in the Serajganj 
Court is not an attachment and sale of the 


entire tenure or holding inasmuch as part of the 
land comprised in the tenure, if there was only 
one tenure, has already been sold at an execution: 
and it is urged that in view of the words con¬ 
tained in s. 168A, Ben. Ten. Act, an execution 
case where the entire tenure or holding is not 
sought to he attached and sold is barred by the 
section. In this connection, it has been pointed 
by Henderson J. in 48 C. W. N. 172® that the 
use of the word “entire” in s. 168A shows the 
limits which are placed upon the right of the 
decree-holder and to hold that although the 
decree can be satisfied by the sale of a small 
portion of the holding, the decree-holder against 
his own wishes and in spite of the protest of the 
judgment-debtor is compelled to bring the whole 
tenure to sale, would be to the disadvantage of 
the tenant. Henderson J. upon that reasoning 
has held that the section does not require the 
decree-holder to sell the entire holding although 
the decree may be satisfied by the sale of a 
portion of it. With great respect we agree with 
the view expressed by Henderson J. If it is not 
necessary in the first instance to bring the entire 
holding to sale and if indeed s. 168A, Ben. Ten. 
Act, does not bar execution proceedings in whichl 
a part only of the holding is brought to sale the^ 
it appears to us that there is nothing in the 
section which will prevent a decree-holder bring¬ 
ing the remaining part of the holding to sale in 
a later proceeding if that part which he has 
brought to sale in the first instance is not enough 
to satisfy his decree in full. In our view, the 
section is not a bar to the course which has been 
taken in this particular case. 

[5] The appeal therefore must be allowed, 
with coats throughout. The hearing fee in this 
Court is assessed at five gold mohura. The mis¬ 
cellaneous case instituted by the judgment-debtor 
under S. 47 of the Code will be dismissed and 
the execution will proceed. 

[6l The cross objection is dismissed. 

Edgley J.—I agree. 

K.s. Appeal allowed, 

A. I. R. (35) 1948 Calcutta 112 [G, N. 66 J 

Biswas J. 

Pratap Chandra Ghakraharty — Appellant 
V. Jyotsna Nath Choudhury — Bespondent, 

Appeal No. 40 of 1945, Decided on 25-11-1946, from 
^pellate order of AddJ. Sub-Judge, Assam Valley 
Districts at Dhubri, D/- 6-7-1944. 

Goalpara Tenancy Act (1 [I] of 1929), Sch.'s, 
Art. 5—Condition for applicability. 

Special law of limitation laid down in Art. 5 would 
not &pply if tho rol a tion ship of landlord uid tenant 
ceased to exist at the date of the suit, as where at the 
date of the suit the lease is no longer in force, and also 
at the date of the execution case. pPara 1} 

Nilmoni Qoswami — for Appellant. * 

Imam Hossain Choudhury—ior Respondent. 


1 

^odinent.—This is an appeal on behalf of the 
judgment-debtor, and the only point is whether 
the application for execution was barred by 
limitotlon. The judgment-debtor’s case was that 
the application was governed by the special law 
of limitation laid down in Art. K.of Sob. 3, Goal- 
para Tenancy Act, read with s. 177 of that Act 
which makes the provisions of the Act applicable 
to suits and proceedings in respect of claims 
arising out of fishery rights. The decree under 
execution in this case was in respect of the rent 
of a fishery. The decree-holder repelled the plea 
of the judgment-debtor on the ground that at 
the date of the suit the relationship of landlord 
and tenant did not subsist between the parties. 
There are numerous decisions of this Court 
which'lay down that the special law of limi¬ 
tation under the Bengal Tenancy Act would 
hot apply, if the relationship of landlord and 
tenant ceased to exist at the date of the suit and 
lalso at the date of the execution case. The same 
principle will apply to cases under the Goalpara 
Tenancy Act. The learned Additional Subordinate 
Judge has specifically found that at the date of 
the suit the lease was no longer in force. There- 
fore, the condition for making the provisions of 
the special law of limitation applicable was want- 
ing. The learned Advocate for the appellant argued 
that there was no evidence before the Court to 
justify this finding. I am unable to accept this 
argument, because there is on the record the 
plaint in the rent suit in which the decree under 
execution was passed, and it shows that at the 
date of the suit the parties had ceased to stand 
in the relation of landlord and tenant. There is 
no rebutting evidence on the side of the judg¬ 
ment-debtor. On the finding of the lower ap. 
pellate Court I must consequently hold that the 
plea of limitation had been successfully met by 
the decree-holder. 

[2] The result is that the appeal fails and it 
is dismissed with costs, hearing-fee one gold 
mohur. 

v.E. Appeal dismissed. 

A. I. B. (85) 1948 Oalontta 118 [C. N. 56.] 

Lodge and Amin Ahmed JJ. 

Johra Bibi — Applicant—Appellant v. B.I, 
8 . N, Co. Ltd., Calcutta — Opposite Party — 
Bespondent. 

A. F. 0. 0. No. 144 of 1946, Deoided on 18-7-1947, 
from order of Oommissioner, Workmen’s Compeneation, 
Bengal, D/- 3-7-1946. 

(a) Workmen’s Compensation Act (1923), S. 1— 

Seaman taken on in India meeting hia death in 
accident occurring on deck while ship was at 
Liverpool— Commissioner under Act has no juris¬ 
diction to award compensation. [Para 43 

(b) Workmen’s Compensation Act (1923), S. 30— 
iSeaman entering into agreement under Merchaat 

1948 0/15 & 16 
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Shipping Act, 1923 for compensation ior injury — 
Amount of compensation to be determined by 
Commissioner appointed under Workmen’s Com¬ 
pensation Act — Commissioner’s order refusing 
compensation is order of arbitrator in arbitration 
proceedings and not one under Workmen’s Com¬ 
pensation Act—No appeal lies. [Para 4] 

Ecramba Chandra Quha and Jnan Chandra Roy 
—for Appellant. 

Bhabesh Narayan .Bose—for Respondent. 

Lodge J — This is an appeal which purports 
to be under the provisions of s. 30, Workmen’s 
Compensation Act (8 [viiil of 1923). The material 
facts are as follows. One Nur Mohammad, a sea¬ 
man on board S. S. “Lancashire,” met his death 
on 6th February 1945, while the ship was at 
Liverpool. On I9th February 1946, his widow 
Zohora Bibi applied to the Commissioner of 
Workmen’s Compensation, Bengal, for compen¬ 
sation in respect of this death praying that she 
was entitled to a lump sum payment of RS. 3500, 
and requesting that an award of this amount be 
made. Her application was resisted by Messrs. 
Mackinnon Mackenzie & Co., Managing Agents 
of Messrs. B. I. S. N. Co. Ltd., who contended 
that the death was not the result of any accident 
but was due to natural causes. 

[ 2 ] The only witness examined in the case was 
one Fatey Hossain who deposed as follows: 

“Nui* Mohammad died on Tuesday, 6th February 
1945, at Liverpool on board S, S. “Lancashire.” I was 
mate Ehansama. Kur Mohammad was carrying a bag of 
potato from godown to the deck weighing 1 to 2 
maunds. He stumbled and fell on the deck. He expired 
at once. I saw the whole occurrence.” 

[3] On this evidence, the learned Commissioner 
for Workmen’s Compensation, Bengal, held that 
the accident through fall could not have been the 
cause of death, aqd that death must have been 
due to some disease, and he dismissed the appli- 
cation. Against the order of dismissal, this appeal 
has been brought. 

[4] For the respondent, it is contended that 
no appeal lies. As the accident in question oc¬ 
curred in Liverpool and as the Workmen’s 

’ Compensation Act extends only to the whole of 
British India, including British Baluchistan and 
the Santhal Parganas, and presumably territorial 
waters adjacent thereto, it is obvious that the juris¬ 
diction of the Commissioner, Workmen’s Com¬ 
pensation, Bengal to award compensation must 
have been conferred upon him otherwise than 
under the Workmen’s Compensation Act. It has 
been shown to us that under the Merchant Ship, 
ping Act, 1923, there must be an agreement entered 
into before a Shipping master in respect of every 
seaman who is taken on in India. We have been 
shown a sx>6Cimen copy of the kind of agreement 
into which each seaman enters. It is apparent 
that each seaman does enter into an agreement 
before the Shipping master, and in that agrees 
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ment, it is provided that compensation for injury 
Bhould be awarded; and if the parties do not 
agree as to the amount to be awarded, the parties 
nndertake to abide by the award of the Commis- 
Bioner appointed under the Workmen’s Compen* 
Bation Act and agree that the decision of the 
Ck)mmis8ioner should be final. It seems to us 
clear that the order of the Commissioner in the 
present ease must have been passed by virtue of 
some jurisdiction conferred upon him by agree¬ 
ment rather than of a jurisdiction conferred upon 
him by the Indian Workmen’s Compensation Act, 
1923. Such being the case, his order was the order of 
an arbitrator in arbitration proceedings, and there 
is nothing to indicate that an appeal lies from 
such an order. We are of the opinion that-no ap- 
peal lies in the present case. We, therefore, dis¬ 
miss this appeal. We make no order as to costs 
in this Court. 

Amin Ahmed J.—I agree. 

G.N. Avpeal dismissed. 


A. I. R. (35) 1948 Calcutta 114 [C, N. 67.] 

Harries C. J. 

Jogindra Nath Boy—Appellant v. Dingmi 
Garoni w/o Baichand Sangma and another 
— Bespondents. 

Second Appeal No. 51 of 1946, Decided on 23-7-1947, 
from order of Sub-Judge, 2nd Court, Myrnensinch. D/- 
18-12-1945. 

(a) Bengal Tenancy Act (8 [VIII] of 1885), S.49L 
(as amended by S. 3 of amending Act 12 [XII] of 
1945)—Retrospective effect. 

No statute must be construed as taking away accrued 
rights unless the words compel the Court to give the 
statute such construction. The presumption is that 
a statute is merely prospective and not retrospective. 

[Para 6] 

Section 49L gives a judgment-debtor a right to have 
a reasonable time to pay the debt before his property 
is sold. Section 3 of the amending Act, 12 [Xli] of 
1945, excluding decrees for rent from the operation of 
S. 49L does not apply to any proceeding instituted 
before the amending Act came into force and hence 
an application for setting aside a sale under a rent 
decree on the ground of non-compliance with S. 49L 
made before the amending Act came into force is. 
maintainable. [Para 6] 

(b) Berigal Tenancy Act (8 [VIII] of 1885), S. 49L 
—Compliance with — What amounts to — No ex¬ 
press order by Court giving judgment-debtor time 
to pay decretal amount. 

The important factor about S. 49L is as to whether 
the judgment-debtor did in fact get a reasonable time 
to pay the decretal amount before the sale. If he did, 
then the section is complied with and the judgment- 
debtor has no ground for complaint because no express 
order was passed giving him time to pay before sale or 
even because the Judge overlooked S. 49L : 26 A. I. R. 
1939 Cal. 323, Rel, on, [Para 7] 

Whether the time given was reasonable or not would 
depend upon the circumstances of the judgment-debtor 
existing at the time. [Para 7] 

(c) Bengal Teijancy Act (8 [VIII] of 1885), S 49L 
wSale invalidated on ground of time given beine- 
800 Short-Necessity of definite finding. 


Before a sale is invalidated on the ground nf the 
time given to pay the decretal amount being too short 
the Court must express a definite finding on the ques^ 
tion. [Para 8] 

(d) Bengal Tenancy Act (8 [VIH] of 1885),. 
Ss. 49L, 163 and 174 — Notices under S. 163 not 
served—Effect. 

If no notices under S. 163 are served upon the 
judgment-debtors then quite apart from S. 174, the sale 
would be null and void under S. 49L because tiiey 
knew nothing of the sale and thus were never given 
any time at all to pay the debt. [Para 8] 

Case referred : — 

1. (’39) 69 C. L. J. 120 : 26 A. I. R. 1939 Cal. 323 ; 

182 1. C. 666, Ardba Chandra v. Namani Garoani. 

Bama Prosad Mookerjee — for Appellant. 

Surajit Chandra Lahiri — for Bespondents. 

Jadgment.—This is a second appeal from an 
order of a learned Subordinate Judge dismissing 
an appeal from an order of a learned Munsif 
who set aside a sale under s. 174, Ben. Ten. Act; 

[ 2 ] The case for the applicant respondents 
was that the processes and sale proclamation had 
been suppressed and that in consequence the 
property had been sold at a very inadequate price. 
By reason of the fraud practised on them the 
applicants were unaware of the sale for some con¬ 
siderable time and they prayed in aid s. 18, Limi. 
tation Act to bring the case within limitation. 

[3] The learned Munsif held that the processes 
had been suppressed and that there had been no 
sale proclamation. He further held that by reason 
of the fraud practised on them the applicants 
were unaware of the sale until shortly before 
they made the application. He accordingly set 
aside the sale. 

[4] The* present appellant appealed to the: 
Court of the learned Subordinate Judge and 
there an entirely new point was taken on behalf 
of the tenant respondents. It was urged that this 
sale was null and void by reason of non-com¬ 
pliance with s. 49L, Ben. Ten. Act. The respon¬ 
dents are aboriginals and as no reasonable time 
was given to them to satisfy this decree, it was 
urged that the sale held in execution of the decree 
was invalid. The learned Subordinate Judge 
upheld this contention and dismissed the appeal 
purely on this ground. He did not consider the 
other ground as to whether the processes had 
been suppressed and the sale had not been 
proclaimed. 

[6] On behalf of the appellant it has been 
argued that S. 49L would not apply to thia case* 
Section 49L as it stood at the time this applica¬ 
tion was made, made no distinction between a 
rent decree and any other form of decree. There 
has since been an amendment by Ben^ Act, 12 
[Xii] of 1946. By s. 3 of this Act decrees for rent 
are excluded from the operation of S, 49L. 

[6] It was argued that the amending Act 
must apply to this proceeding, as giving timq to 
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pay the deoree pvirely a matter of procedure. 
In my view s. 49L gives a judgment-debtor a 
right and that is a right to have a reasonable 
time to pay the debt before his property is sold. 
It is a universal rule of oonstruotion that no 
statute must be construed as taking away ac¬ 
crued rights unless the words “compel the Court” 
to give the statute such construction. The 
presumption is that a statute is merely pro- 
spective and not retrospective. I cai; see nothing 
in S. 3 of Act 12 [xiil of 1946 which would com¬ 
pel me to hold that it would apply to any pro¬ 
ceeding instituted before the Act came into force. 
It appears to me that I am bound to hold that 
when this application was made 49L as it then 
stood made no distinction between a rent decree 
and any other form of decree and that being so, 
the respondents in this case were entitled to a 
reasonable time to pay the decretal debt though 
it was a rent decree. 

[7] Mr. Kama Prosad Mookerjee on behalf of 
ihe appeallant has urged that in any event the 
respondents were given a reasonable time to pay 
this money. Admittedly, no order was passed 
giving them time to pay before the sale. But 
B. 49L, Ben. Ten. Act, does not in terms re¬ 
quire any such order. What the section re¬ 
quires is that the judgment debtor should in 
fact be given a reasonable time to pay before 
the sale. If a Court bearing s. 49ii in mind fixes 
the date of the sale, giving the date, s. 49L would 
he complied with. I have in an earlier case held 
that S. 491i would be complied with if the 
judgment debtor did in fact get a reasonable 
time though there was nothing to show that 
8. 49L was ever in the mind of the Court. The 
important factor always is^did the judgment- 
debtor get a reasonable time to pay the decretal 
amount ? If he did then it appears to me that 
he has no ground for complaint, because no 
order was passed or even because the Judge had 
overlooked S. 49L if he had in fact been given a 
reasonable time. Mr. Bama Prosad Mookerjee 
has urged that in this case the judgment-debtor 
respondents, were given a reasonable time to 
pay the decretal amount. The decree with costs 
' was for Bs. 600 odd. Execution was started on 
18-9-1942, and there is a note on the order sheet 
to the effect that notices under 8. 169, Ben. 
Ten. Act were directed to be issued on that 
day. Whether they ever reached. the judgment- 
debtors it is impossible to say, but even assuming 
they reached the judgment-debtors a few days 
afterwards, say August 16 nr 16—could it be said 
that the judgment-debtors had a reasonable time 
to pay this debt when the sale took place either 
on October 6 or October 7 ? It wonld be a period 
lOl less than two months to pay Bs. 600 and 
Iwhether the time was reasonable ot not would 
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depend upon the circumstances of the judgmont-l 
debtors. Mr. Rama Prosad Mookherjee has 
urged that the very fact that they held tlie land 
in question shows that they are i)eoplo of subst¬ 
ance and therefore six to seven weeks wonld be 
quite enough time to give them to x)ay the amount. 
On the other hand, Mr. Lahiri suggests that his 
clients are not people of substance and that six 
weeks would be far too short a time to pay off 
this debt. 

[8] The learned Subordinate Judge did not 
regard the matter from this point of view. He 
seems to have thought that as the order sheet 
showed no order giving them time, that conclud¬ 
ed the matter. It is quite clear from a Bench 
decision of this Court in 69 c. L. J. 120 ^ that a 
Court may hold that a reasonable time is given, 
though no express order has been passed. It ap¬ 
pears to me that before the learned Subordinate 
Judge could hold this sale to be null and void 
under 8. 49L he would have to consider the 
period of time between the middle of August and 
October 5 or October 7, and hold whether that 
was or was not reasonable time to pay off the 
debt. As I have said, he must take into conside¬ 
ration the circumstances of the judgment-debtors 
existing at that time. If such time was sufficient 
to pay off the debt then 8. 49L would have no 
application. But if the time was too short to be 
reasonable time, S. 49L would invalidate the sale. 
Before this point under S. 49L, can be decided 
the Court must express a definite findnig on this 
question.^ Further, I am of the view that the 
lower apellate Court must decide in this case 
whether or not the processes were suppressed. 
If no notices under S. 163 were ever served upon 
the respondents then they knew nothing of the 
sale and quite apart from S. 174, Ben. Ten. 
Act, the sale would be null and void under 
S. 49L, because they were never given any time 
at all to pay the debt. A finding on this ques¬ 
tion of service of notice appears to me to be 
essential not only to decide the point under 
8.174, but to decide the point under s. 49L, be- 
cause at the moment I have no conception as to 
when the judgment-debtor is supposed to have 
known about the sale. As I say, if all was done 
according to the order sheet they should have 
known round about August 16 or 16. Whether 
they did or not« it is impossible to say. 

[9] For these reasons the order of the learned 
Subordinate Judge cannot he maintained and 
must be set aside. The case will go back to 
the lower appellate Court for that Court to record 
findings—firstly on whether the sale should be set 
aside on the ground of fraud and irregularity 
and whether the application under s. 174 was 
■^thin limitation, and secondly upon the further 
question whether the actual time which the 


JoGiNDBA Nath Roy v. Dingmi Qaboni (Harries 0. J.) 


116 Calcutta in Councihi v. Corporation op Calcutta 


A. L 


judgmeut debtors had to pay this debt can be 
regarded as reasonable within the meaning of 
S. 49 L,Ben. Ten. Act. Having arrived at findings 
on these two points, the learned Subordinate 
Judge will proceed to dispose of the appeal. 

[10] In the result therefore this appeal is al¬ 
lowed, the order of the lower appellate Court is 
set aside and the case is remanded to that Court 
to be disposed of in the light of the observation I 
have made and in accordance with law. 

[ 11 ] The costs in this Court will abide the 
event in the lower appellate Court. 

[12] No further evidence will be allowed in 
the lower appellate Court. 

B.H. Appeal dllowed. 


A.I.B.(35) 1948 Calcutta 116(1)/^C. W. 5S.] 
Roxburgh and Ellis JJ. 

Sukuniai’ Bose — Accused — Petitioner v. 
Emperor. 

Criminal Revn. No. 903 of 1946, Decided on 9*1'1947. 

Bengal Public Gambling Act (2 [II] of 1867), 
Ss 8 and 11—Conviction for unauthorised, betting 
—Forfeiture of money found on accused. 

There is no authority under the Gambling Act (Bcng. 
Act2[II] ofl867)for a Magistrate to direct the forfeiture 
of the money found with the accused convicted for 
unauthorised betting at a I'ace-couvse. [Paras 2, 7] 

Carden I^oad and Jogesh Chandra Sinha — . 

for Petitioner. 

Birestvar Chatterjee for J. M. Bancrjee — 

for the Crown. 

Roxburgh J, — The petitioner in this case 
has been convicted under S. 11, Bengb,! Public 
Gambling Act of 1807 for unauthorised betting at 
the Calcutta Race Course. He has been fined 
Rs. 50 in default to suffer rigorous imprisonment 
for one week. A sum of Rs. 7500 which was found 
with him was directed to be forfeited. He was 
tried along with another man Shisu Ghosh who 
pleaded guilty and was then examined as a 
witness. When examined as a witness the latter 
denied that the present petitioner had any 
connection with him. 

[ 2 ] The principal point urged by Mr. Noad 
before us is that there is no authority under tho 
Gambling Act (Act 2 [ll] of 1867) fop the Magis¬ 
trate to direct forfeiture of the money found 
with the accused and we must accept this con¬ 
tention as sound. In s. 6 the Magistrate or other 
officer empowered is given certain powers to enter 
and search a suspected gaming house and it is 
provided that he 

*‘may seize or authorise such officer to seize all instru* 
ments of gaming and all moneys and seourities for 
money, and articles of value, reasonably suspected to 
have been used or intended to be used for the purpose 
of gaming which are found therein.” 

[3] In sectitm 6 it is laid down that "when 
any cards, dice, gaming-tables, cloths, boards or 


other instruments of gaming" are found a certain 
presumption arises. 

[ 4 ] In S. 8 it is laid down that 

"on conviction of any person for keeping or using any 
such common gaming bouse, or being present therein 
for the purpose of gaming, the convicting Magistrate 
may order all the instruments of gaming found therein 
to be destroyed, and may also order all or any of the 
securities for money and other articles seized, not being 
instruments of gaming, to be sold and converted into 
money, and the proceeds thereof with all moneys seized 
therein to be forfeited or, in his discretion, may order 
any part thereof to be returned to the persons appearing 
to have been severally thereunto entitled.” 


[6] In s. 11 the provision is that a 
“police officer may seize all birds and animals and 
instruments of gaming found in such publio place or on 
the person of those whom he shall so arrest, and the 
Magistrate may, on conviction of the offender, brder 
such instruments to be forthwith destroyed, and suob 
birds and animals to be sold." 

[6] In s. 1 "instruments of gaming" are defined 
to include "any article used as a means of 
appurtenance of, or for the purpose of carrying 
on or facilitating, gaming". 

[ 7 ] In our opinion, throughout the Act a dis¬ 


tinction is made on the one hand between instru¬ 
ments of gaming, birds and animals used for 
the purpose of gaming, and actual moneys, 
securities or valuables staked in the gaming on 
the other. In S. 6 a clear provision is made for 
conversion of securities ot valuables into money 
and for disposal of the total so seized, some dis¬ 
cretion being given to the Magistrate as to 
whether all is to be forfeited or some return is 
to be made to the person entitled thereto. In 
s. ll no mention whatever is made of moneys 
and, in our opinion, there is no provision support¬ 
ing the order of forfeiture in the present case 
passed by the learned Magistrate. 

¥ 

[8} On the facts, there is, in our opinion, ample 
evidence to justify the learned Magistrate’s 
finding that the accused was gambling in a publio 
place. 

[ 9 ] We accordingly set aside the order of 
forfeiture of the sum of Bs. 7,500 found with the 
accused. The money will be returned to him. 
The conviction and sentence under S. ll are 
upheld. 


Ellis J-I agree. 

v.B.B. Order accordingly. 

A. I. R. (35) 1948 Calcutta 116 (2)/’C. N. 69.] 

B. K. Mukherjea and Ormond " * 

Governor-General pf India in Council — 
Plaintiff — Appellant v. Corporation of Cal¬ 
cutta, — Defendant — Respondent. 

A. F. 0. 0. No. 16 of 1945, Decided on 4-7-1947, 
from order of Sm. C. 0. Judge, Scaldah, D/- 27-7-1944. 

(a) Government of India Act (1935), S. 154 — 
Property”_Meaning of. 
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Per £. £. Miikhtrjea J.—The expresaion ‘‘Property” 
in B.154 has been used in a perfeotly general sense and 
^nld intrude land, building, chatties, shares, debts 
anxd in fact everything that has a money value in the 
market and comes within the purview of any taxing 
statute. [Pavn 3] 

(b) Government of India Act (1935), S. 154, Pro¬ 
viso—Construction. 

Per B, K.Mukherjea J.—The proviso to S. 164 being 
an exception engrafted upon a general provision has to 
be construed strictly. [Para 11] 

(c) Government of India Act (1935), Ss. 154 and 

155—In England as well as in India Crown pro¬ 
perty can be made liable to tax by apt statutory 
provisions—(Per Ormond J.). [Para 17] 

(d) Government of India Act (1935), Ss. 154 and 
155—Crown property—Exemption from taxation. 

Under the English Law, the Crown not being bound 
by any statjite unless expressly named, property owned 
and oooupi^ by the Crown is exempt feom taxation un* 
less rendered liable either by express words or neces* 
sary implication. [Paras 4 and 17] 

Per Ormond J .—The law is the same in England as 
well as in India. The mere fact that out of abundance 
of caution in particular instances a provision might be 
inserted exempting the Crown, is not to be taken to 
create a changed legal position, or any implication that 
• the general prerogative of the Crown as to exemption 
frbm taxation does not exist or has been diminished : 
25 Mad. 467, Dissent. : Case law discttsscd. 

[Para 18] 

(e) Government oi India Act (1935), S. 154, Pro¬ 
viso—Words “so vested”—Meaning of. 

Per Ormoiid J .—The words “so vested” in the pro¬ 
viso simply relate back to the phrase “property vested 
in his Majesty for the purpose of the Government of 
Federation” in the main part of the section and merely 
have the effect as if the whole phrase had been repeated 
in fall in the proviso as well as in the main part of the 
section. The time at which it is necessary to find the 
property vested in order to bring it within the proviso, 
so as to be within the words “so vested,” is nothing 
more than the time when the taxing authority is claim- 
^ing that the liability to pay tax exists. The phrase “so 
vested” is simply descriptive of the nature of the 
ownership of the property. [Para 23] 

(f) Government of India Act (1935), S. 154_Pre- 
mises including land and building existing on 31st 
March 1937 vested in Bis Majesty for purposes of 
Government of Federation assessed to consoli- 
' dated rate under Calcutta Municipal Act — New 
buildings subsequently erected if exempt from rate 
•by virtue of S. 154—Calcutta Municipal Act (3 [111] 
of 1923), Ss. 124 and 127. 

'Whatever is property for purposes of taxation under 
a particular statute and is vested in His Majesty for 
purposes of Federation would be exempted from taxa¬ 
tion under S. 164 unless it was liable to tax on 31st 
March 1937, and ex hypothesi, a property which was 
not in existence on Slst March 1937, cannot be said to 
be liable to' tax on that date. [Para 10] 

Where certain premises, including land and building, 
vested in His Majesty for purposes of the Government 
of the Federation within the meaning of S. 154 were 
in existence on Slst March 1937 and were assessed to 
consolidated rate under the Calcutta Municipal Act, 
any new buildings erected on the premises subsequent 
to Slst March 1937 would be exempt from consolidated 
rate by virtue of S. 164 as being non-existent on Slst 
March 1937. Subsequent assessment is to be nuide on 
the basis of the land and building as they existed on 
-tlst March 1987 excluding all additions made subse- 
qQent to that date. The mode of assessment employed 


by the Calcutta Corporation is not at all relevant for 
determining the meaning of the word “property” in 

S. 164. Hence the fact that land and buildings thereon 
are treated as one unit for purposes of assessment to 
consolidated rate under the Calcutta Municipal Act and 
cannot be assessed apart from the land and new build¬ 
ings erected after 31st March 1937 are to be assessed 
as part of the premises existing prior to that date is no 
reason for not treating the new buildings erected after 
Slst March 1937 as “property” for purposes of S. 154. 
As the new buildings were non-existent on 31st March 
1937 they could not be said to have been liable or 
treated as liable to pay the rate on that date and there¬ 
fore would be exempt from the consolidated rate by 
virtue of S. 154. [Paras 10, 11, 13] 

Cases referred :— 

1. (’02) 25 Mad. 457, Bell v. Commrs. for the City of 
Madras. 

2. (’90) 14 Bom. 213, Secretary of State v. Mathura 
Bai. 

3. (1788) 2 T. E. 372, Lord Amherst v. Lord Som¬ 
mers. 

4. (1857) 8 El. & BI. 360 : 27 L. J. M. C. 81, K. v. Ste¬ 
wart. 

5. (1857) 8 El. & Bl. 380, R. v. Foster. 

6. (1883) 9 A. C. 61 : 53 L. J.QB. 239 : 50L.T. 405: 
32 W. R, 525, Coomber v. Justices of Berks. 

7. (1902) 2 K. B. 73 : 71 L.J.K.B. 479 : 86 L.T. 423 : 
50 W. R. 521, Hornsey Urban District Council v. 
Hennell. 

8. (1912) 1 K. B. 690 ; 81 L. J. K. B. 686 : 106 L. T. 
312, Wixon v. Thomas. 

9. (1935) 2 K. B. 373 : 104 L.J.K.B. 611 ; 153 L. T. 
340, Derbyshire Territorial Army Association v. 
South East Derbyshire Asses-sment Committee. 

■ Provat Kumar Sen Qupla — for Appellant. 

Santosh Kumar Basu and Pashupati Ghosh 

for Respondent. 

B. K. Mukherjea J— This appeal is on be¬ 
half of the Governor-General of India in Coun¬ 
cil, and is directed against a judgment of the 
Small Cause Court Judge, Sealdah dated 27th 
July 1944, made in an assessment appeal under 
S. 141 , Calcutta Municipal Act. The subject- 
matter of assessment is premises No. 7 Guu 
Foundry Road, Cossipore generally knowm as 
the Cossipore Gun and Shell Factory, which 
comprises an area of 161 bighas 7 cottah 3 
chittaks of land with-various structures standing 
upon the same. In 1937, the premises including 
land and building was valued by the Calcutta 
Corporation, for purpose of assessment to conso¬ 
lidated rates, at Rs. 3,37,175 per year, and the 
assessment made on that basis was to remain 
effective for a period of six years commencing 
from the ist quarter of the year 1937-38. The 
next valuation became due in 1943, but before 
that, two intermediate valuations were made, 
one in 1941 and the other in 1942, on account of 
substantial additions to and alterations of the 
Factory, and in 1942, the annual value of the 
premises stood at Bs, 3,76,695. In 1943, there 
was re-valuation of the entire premises and the 
annual value was raised to Es. 3,93,797. Objec¬ 
tion was taken to the valuation by the Governor- 
General of India in Council on the ground that 
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under S. 154, Government of India Act, all 
buildings which were not in existence prior to 
ist April 1937, when part 3, Government of India 
Act (1935) came into operation, and which were 
consequently not subjected to any assessment 
before April 1937 were exempted from all taxes, 
and could not be assessed to municipal rates. It 
was contended therefore that for purposes of as. 
sessment, valuation could be made of premises 
NO. 7 Gim Foundry Boad only on the basis of 
what the premises consisted of, on 31st March 
1937, and all buildings erected since that date 
should be excluded altogether. This contention 
was not accepted by the Executive Officer of the 
Calcutta Corporation and the appellant there¬ 
upon preferred an appeal to the Small Cause 
Court Judge of Sealdah under s. 141, Calcutta 
Municipal Act. The learned Small Cause Court 
Judge upheld the order of the Executive Officer, 
and dismissed the appeal, Against this decision 
the Governor-General of India in Council has 
come up on appeal to this Court. 

[ 2 ] To appreciate the point in controversy 
between the parties it would be convenient to 
refer first of all to the provision of S. 154, Gov. 

emment of India Act (1935). The section runs 
as follows : 

Property vested in His Majesty for purposes of the 
Government of the Federation shall, save in so far as 
^7 Federal law may otherwise provide, be exempt 
from ail taxes imposed by, or by any authority within 
ft Province or Federated State : Provided that until 
any federal law otherwise provides, any property so 
vested which was immediately before the commence¬ 
ment of Part 3 of this Act liable, or treated as liable, to 
any such tax, shall so long as that tax continues, con- 
tinue to be liable, or to be treated as liable thereto.” 

[3J Section 165 which comes immediately after,’ 
makes provision for exemption of properties of 
Provincial Government and Federated States 
ftom Federal taxation, and the two sections can 
be taken as complementary to each other. 

1 noted here that under English 

law, the Crown not being bound by any statute, 
unl^ expressly named, property owned and oc¬ 
cupied by the Crown is exempt from taxation 
unless rendered liable either by express words or 
necessary implication. {Vide, Halsbury Edn. 2 . 
Vol. 6, p. 733). This rule of exemption of Crown 
property from taxation is adhered to in the 
Colonies, and in those Colonies where the con- 
etitution set up is of the Federal type the gene, 
ral practice has been to make provisions 
exempting the units from Federal taxation, and 
the Federal Government from taxation by the 
several units. Section 126 , British North Arne- 

general terms 

tbat No lands or property belonging to Canada 
or any Province shaU be liable to taxation ” 

Similarly s. H4, Australian Constitution Act 


“fi. State shall not without the consent of the Parliament 
of the Commonwealth impose any tax-on pro¬ 

perty of any kind belonging to the Commonwealth, not 
shall the Commonwealth impose any tax on property 
of any kind belonging to a State.” 

[5] In India it seems that prior to the paa- 
sing of the Government of India Act of 1936 the 
question of exemption of Crown property from 
taxation was not definitely settled. In 26 Mad. 
457^ the Madras High Court laid down that | 

“under the Indian Connoils Act 1861, a Provincial 
Council has subject to the same restrictions as tbosa 
imposed by the Act on the Governor-Gteneral’s Gounsil, 
power to affect the prerogative of the Crown by Lezis- 
lation,” • 

and the view expressed was that according to 
the uniform course of Indian Legidation, sta. 
tutes imposing duties or taxes bind Govern¬ 
ment unless the very natiu*e of the duty or 
tax is such as to he inapplicable to Government, 
It is a fact, however, that on the general qnestion 
different views were taken in other cases : ‘i>ide 
14 Eom. 213.® Many properties vested in 
Majesty were treated as liable to taxation, when 
the Constitution Act of 1935 came into force, and 
the proviso attached to s. 164 makes it clear 
that properties which were treated as so liable 
immediately before April 1937, when Part III of 
the Act was to come into operation, would not 
enjoy the exemption given by the main provi¬ 
sion of the section. The Parliament deliberately 
used the words ‘‘liable** or “treated as hable** 
with a view to avoid a final solution of the ques¬ 
tion regarding the legal liability of Crown pro¬ 
perty to taxation in India prior to the coming 
into operation of part III of the Act. 

[6] Now it is not disputed on behalf of the 
respondent Corporation that the land and .build- 
ings comprised in premises No. 7, Gun Foundry 
Road, are property vested in ffis Majesty for 
purposes of the Government of the Federation 
within the meaning of s. 154, Government of. 
India Act. It is also admitted that no Federal 
law has been passed as yet making these proper¬ 
ties liable for taxation of any kind. Prima facie, 
therefore, the land and aU the buildings that are’ 
situated in and form premises No. 7, Gun 
Foundry Road, are exempt from taxation by the 
Calcutta Municipality which is an autiiority 
within the Province of Bengal. The Corporation 
takes its stand upon the proviso attached to the 
Motion and its contention is that aa premises No. 7, 
Gun Foundry Road, were assessed to consolida¬ 
ted rates under the Calcutta Municipal Act prior 
to 1.4-1937, no matter how many buildings stand 
on the land at that time, the liability to pay 
rates would continue under the proviso to 8 .164 
and this would include liability in respect of 

new buildings as well which were raised after 
31.3-1987. 
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[7] The position taken up by the Governor- 
General in Council on the other hand is that 
properties which existed on 31-3-1937 and were 
assessed to rates or taxes on that date would 
oertainly continue to be liable for the same, but 
the proviso to s. 164 cannot affect new buildings 
that were not in existence on 31-3-1937 and con¬ 
sequently were not liable or treated as liable to 
pay taxes on that date. In making the assess¬ 
ment for the subsequent period therefore, the 
premises is to be valued without the new 
buildings which must be treated as exempted 
under the section. 

[8] The whole controversy thus centres round 
•the interpretation which should be put upon the 
proviso to S. 154, Government of India Act. The 
language of S. 164 is obviously very wide; it 
embraces within its scope all taxes and imposi¬ 
tions levied by or by any authority within a 
Province or Federated State. The expression 

; “property” has also been used in a perfectly 
general sense and would include land, building, 
chatties, shares, debts, and in fact every thing 
that has a money value in the market and comes 
within the purview of any taxing statute. In the 
• case before us, the buildings that have been 
erected on the land subsequent to 31-8-1937 are 
undoubtedly property within the meaning of 
S.164, Government of India Act, and if no liabi¬ 
lity for consolidated rates in respect of these 
buildings existed prior to April 1937, the proviso 
would not touch these buildings and they would 
•be exempted from taxes under the provision of 
the section itself. To get round this difficulty 
Mr. Bose who appeared for the Calcutta Corpo¬ 
ration, put forward his arguments as follows: 

19] Mr. Bose’s contention is that the word 
’property' occurring in the main section as well 
as in the proviso, means for purpcees of the 
Calcutta Municipal Act neither land nor build¬ 
ing as such, but it refers to a particular premises 
which bears a specific number in the books of the 
Corporation and is counted as the unit of assess¬ 
ment. The premises might be vacant land, or 
there may be building on it but even if there is 
a building, the building and the land are assessed 
not separately but together, as one unit. Mr. 
Bose says that in the present case the unit is 
premises No. 7, Gun Foundry Koad, and this pre¬ 
mises was undoubtedly treated as liable to pay 
consolidated rates before April 1987. If subse- 
quent to that date, new buildings are erected on 
'the premises these .new buildings would be 
fisses^ to rates as part of the premises itself, 
and this additional burden was implicit in the 
original liability to which the premises was sub¬ 
ject on 31-3.1937. It is necessary that we should 
ATRTninfl this argument carefully. 

UQ] We do not dispute that for purposes of 


ascertaining the meaning of the expression pro¬ 
perty” in reference to a particular taxing statute 
it may be necessary to look to the provisions of 
the statute itself. So far as the Calcutta Muni¬ 
cipal Act is concerned, the only two kinds of pro¬ 
perty that require consideration for the purposes 
of determining the scope of exemption under 
B. 154, Government ofii India Act, are land and 
building, for it is upon lands and buildings that 
consolidated rates are imposed by the Calcutta 
Municipal Act. We do not think however that 
the mode of assessment employed by the Cal¬ 
cutta Corporation is at all a relevant factor in 
determining the meaning of the word ‘property’ 
for purposes of 3.154, Government of India Act. 
A Corporation can adopt any method of assess- 
ment which it considers convenient, and we find 
that one particular scheme is adopted by one 
Corporation, while another Corporation follows a 
different method altogether. Whatever is pro¬ 
perty for purposes of taxation under a parti¬ 
cular statute and is vested in His Majesty 
for purposes of Federation would be exempted 
from taxation under S. 154, Government of India 
Act, unless it was liable to tax on 31-3-1937, and 
ex hypothesi, a property which was not in exis- 
tence on 31-3-1937, cannot be said to be liable to 
tax on that date. If we turn to the relevant 
provisions of the Calcutta Municipal Act in this 
connection we find that under S. 124, Calcutta 
Municipal Act, the Corporation is empowered to 
impose consolidated rates on all lands and build¬ 
ings in Calcutta at a rate not exceeding 23 per cent, 
on the annual valuation. Section 125 lays down 
as to how the amount of consolidated rate is to 
be fixed. Section 1^6 contains a list of properties 
which are exempted from consolidated rates and 
they include both land and building. Section 127 
lays down the procedure for ascertaining tho 
annual value of lands and buildings. The principle 
adopted by this section is that if the property ia 
vacant land, it is valued on the basis of annual 
rental at which it could be expected to be let, lesa 
certain deductions. If any building stands upon 
the land and the building has been erected for 
letting purposes or is ordinarily let, the annual 
value has to be ascertained on the rental basia 
as provided for in cl. (a) of the section. Other¬ 
wise, the annual value is determined under cl. (b) 
on the basis of the costs of construction of the 
building and the value of the land. In either 
case the building is taken along with the land, 
and the two are assessed together as one unit. 
This is the scheme adopted by the Calcutta 
Municipal Act. There is no rule here of valuing 
a building separately from the land upon which 
it stands and for purposes of assessment the 
building is taken as a part of the land. Thia 
however has got no bearing on the interpretation 
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of the clear language of s. 154, Govemment of 
India Act. 

[llj Under the proviso to S. 154, a property 
liable or treated as liable to pay tax prior to 
1.4-1937 would continue to pay the tax. If there 
was no building on a land and the land was 
lying vacant on 31.3.1937, the building that is 
erected on the land subsequent to that date does not 
in our opinion come under the proviso simply 
because the building could not be assessed apart 
from the land and the land was already taxed. 
The liability that is continued under the proviso 
to S. 154 is the liability of a particular property 
which was subject to a tax on 31-3-1937, and 
which ex hypothesi was in existence at that date. 
The mere fact that a property which comes into 
existence subsequent to 31-3-1937 is, according to 
the method adopted by a Corporation, to be as- 
sessed as part of another property existing prior 
to that date does not bring the new property 
within the limit of the proviso, which being an 
exception engrafted upon a general provision has 
to be construed strictly. The liability for rates 
that exists in respect of a particular property 
prior to April 1937, and which is to continue 
according to the proviso, may certainly include 
any future variation resulting from alteration in 
the valuation of the property or the rate of 
assessment, but it does not include any future 
liability on account of any new property being 
added to it, no matter whether according to the 
method of assessment followed by the taxing 
authority the additional property could be sepa- 
rately taxed or not. 

[ 12 ] In our opinion the word “property” in 
s. 154, Government of India Act need not be 
the entire unit of taxation adopted by a parti- 
cular taxing statute, it may be a portion of the 
unit and the fact that in granting exemption to 
the particular property the ordinary method of 
assessment cannot be followed is perfectly im. 
material. We do not agree with Mr. Bose that 
any practical difficulty can arise if in making 
valuation the Corporation has got to exclude 
certain buildings standing upon a land, and 
value the rest of the property without those 
DUiidmgs. VVe may suppose that a piece of land 
was vacant and unburdened with'any building 
prior to April 1937. If subsequently a building is 
erec^ which is exempted under S. 154, aU that 
the Corporation has got to do is to value the 
land still as vacant land and ignore the building. 

11 there was^ some building standing on the land 
prior to April 1937 and the building and the land 

together, and if subsequently an 
additional building is raised, this additional 
building 13 to be excluded in the next valuation 

i*f non-existent, and the valuation 
should be made on the basis of the land and 


building as they existed, prior to April 1937 . We 
can even conceive of a case where the Federal 
Government is not the owner of the land upon 
which it erects a building. SupxKtse the Govern¬ 
ment requisitions a plot of land belonging to a 
private person after April 1937 under an Emer¬ 
gency Ordinance and builds a house upon it. 
The ownership of the land would remain in the 
private individual till it is permanently acquired,, 
but the latter would not be the owner of the 
building which would belong exclusively to the 
Federal Government. Under the ordinary rules 
of assessment the land and the building would 
in such cases have to be valued together, and the- 
entire tax probably would be thrown upon the 
owner of the land, who would have the right tO' 
recover proportionate amount from the Govern- 
ment. But if the building is exempted from 
taxation under s. 154, Government of India Act, 
no difficulty would arise, and the only conse¬ 
quence would be that the land would still conti¬ 
nue to be assessed as vacant land belonging to 
the private owner and the building erected b^ 
Government would be treated as non-existent 
and left completely out of account. The entire- 
tax thus assessed would be borne by the private 
proprietor. 

[13] Our conclusion therefore is that the addi¬ 
tional buildings raised on premises No. 7, Gun 
Foundry Road after 31-3-1937 are exempted from 
payment of consolidated rates under the Calcutta! 
Municipal Act and the present assessment is t3 
be made on the basis of the land and buildings 
as they existed on 81-3-1937, excluding all addi¬ 
tions made subsequent to that date. 

[14] The appeal is thus allowed and the judg¬ 
ment of the Small Cause Court Judge, Sealdah 
modified. The appellant would have costs of 
both Courts. Hearing fee in this Court assessed 
at 5 gold mohurs. Certificate for leave to appeal 
to the Federal Court under S. 205 ( 1 ), Govern- 
ment of India Act, 1935 is granted. 

[15] Ormond J — This is an appeal from a 
judgment and order passed by the Small Cause 
Court Judge at Sealdah on 27-7-1944 on a rating 
dispute^ The matter had come before him 'ander 
8.141, Calcutta Municipal Act from an assess- 
ment by the Executive Officer of the Calcutta 
Corporation. The appeal now comes before us 
under s. 142 of the Act. 

[16] The premises which are the subject of the 
present dispute are situated at No. 7, Gun Foundry 
Road. They are the well known Gun and Shell 

actory of Cossipore (or a part of it) from which 
arge quantities of arms and munitions were 
turned out during the war. lii course of expan- 
buildings were naturally erected and 
old buildings added to. The Corporation re-valued 
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^ premises and has increased the valuation for 
(Calculation of tax payment by including the 
additional value of new buildings and improve¬ 
ments. It has taken into consideration for such 
increased valuation both new separate buildings, 
which have been built since the last valuation on 
certain parts of the land not previously built on, 
and improvements in previously existing build¬ 
ings by structural additions and alterations. 
Ordinarily it would be fully entitled to do this 
under the provisions of the Calcutta Municipal 
Act. The question is whether the Corporation is 
entitled to follow this course in this case, in view 
of the exemptions from taxation granted under 
S.154, Government of India Act, 1986 or enjoyed 
under the Crown prerogative. 

[17] There is no doubt that in England in the 
absence of special statutory provisions imposing 
a tax on Crown property, Grown property would 
be exempt by virtue of the Crown prerogative. 
This exemption would be available equally 
against taxes normally levied against owners, in 
cases where property was owned by the Crown, 
and against tax normally levied against occu¬ 
piers, where the property was occupied for Crown 
purposes. It is equally well established that both 
in England and in India, liability for taxation 
may be imposed against Crown property by apt 
statutory provisions. It is unnecessary for the 
^rposes of the present case to consider in detail 
questions concerning the nature and extent of 
the Crown prerogative in the absence of statutory 
provisions. It seems worth mentioning the legal 
position which would exist in the absense of sta¬ 
tutory provisions, however, in order to under¬ 
stand the full implications of the two sections, 154 
and 165, in the Government of India Act, 1935. 
I am merely mentioning here some of the English 
decided cas^ which show that in the absence of 
statutory provision premises such as those in 
suit would be free from taxation. The general 
principle is to be found stated in Halsbury, Vol. 6, 
Art. 990, in respect of taxation of property owned 
by the Crown and in Art. 991 in respect of pro¬ 
perty occupied for Crown purposes. As long ago 
as 1788 in (1788) 2 T. E. 372® in the Court of Appeal 
in England, at p. 376, it was held that certain 
premises used as stables for the Regiment of 
Horse Guards were not liable to taxation. In 1857 
(see 8 El. & Bl. 360* and 8 El. & Bl. 380,®) a case 
came before the Courts very similiar to this pre¬ 
sent case. The question there was liability to 
rates for occupation in respect of the Old Gun 
"Wharf at Portsmouth. The premises were held 
to be exempt from the tax. In (1888) 9 A. o. 61,® 
it was held that a building used for the County 
Police Station was free from liability to the poor- 
xnte. At p. 76 it was observed by Lord Watson 
as follows: 


"The exemption of the Crown from the incidence of 
rating statutes is a general privilege, and is nowise 
dependent upon the local or imp:>rial character of the 
rate. It takes effect in all oases when the Crown is not 
named in the statute, or, I should profor to say, in all 
cases where the enactments do not take away the 
privilege, either in express terms or by plain and neces¬ 
sary implication. There is not, in my opinion, one kind 
of Crown exemption from the Statute of Elizabeth, and 
another kind of Crown exemption from the Income-tax 
Acts. In other words, it appears to me that the exis¬ 
tence of the same kind and degree of interest, on the 
part of the Crown, which is deemed in law sufficient to 
protect an occupier from liability to the poor rate, must 
also be held sufficient to shield the owner of the bare 
l^al estate against any demand for payment of 
income-tax.*' 

[18] In (1902) 2 K. B. 73,^ it was decided that 
premises purchased by the Commanding Officer 
of a Batallion of the Middlesex Rifle Volunteers 
and used for the purposes of the Volunteer Batal¬ 
lion were free from liability. In (1912) IK.B.690'^ 
it was decided that houses taken for the occupa¬ 
tion of Seargents in the Regular Army, who 
were attached as instructors to the Territorial 
Force, were exempt from liability to tax in view 
of the purpose for which their occupation was 
being had. And in 1935, in (1935) 2 K. B. 373‘* 
the case was one where a question arose as to 
the liability to occupiers’ tax in respect of a drill 
hall erected by a County Territorial Army 
Assessment Committee for the use of a local 
company. The argument put forward was that 
because the hall was used in winter for dances 
in which members of the company and their re- 
lations and friends took part this fact made the 
hall liable to tax. It was held, ^levertheless, that 
there was no liability. As to the extent of the 
application of the principle of exemption from 
taxation arising from the Crown prerogative in 
India, the matter has not been discussed before 
us and in view of the terms of the section it is 
not necessary to go into this in any detail for 
the purpose of the present case. In 25 Mad. 457^ 
there are observations which would go to suggest 
that by reason of the course of legislation in 
India, mere silence in an Indian Act may not 
have the same full effect as it might have in an 
English Act. The existence of the general rf^ht 
of exemption arising from the prerogative seems, 
however, to have been assumed in the judgments 
even in that case. In 14 Bom. 213® the Court held 
on the other hand a contrary view, that the posi¬ 
tion was the same in India as in England. In so 
far as the observations tending to diminish the 
extent of the prerogative in India expressed in 
the judgment of 25 Mad. 457^ rely on the view 
that in India it has become customary, where it 
is intended that t^ Crown should be exempted, 
to insert a provision to this effect in the relative 
Act, I would content myself with saying that 
this suggestion has been adverted to in certain 
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of the English cases some of which I have 
already mentioned; and it has been expressly 
held that the mere fact, that out of abundance of 
caution in particular instances a provision might 
be inserted exempting the Crown, is not to be 
taken to create a changed legal position, or any 
implication that the prerogative does not exist 
or has been diminished. As at present advised, I 
can see no reason why any different considera¬ 
tions should prevail in India. 

[19] In the Government of India Act in 1935, 
when Provincial Autonomy was set up, mutual 
exemptions from taxation in favour of the 
Central Government as against Provincial Taxes 
and in favour of a Provincial Government as 
against Central Taxes were expressly provided 
in S3. 154 and 155. This was no doubt a reason¬ 
able course to adopt with a view to facilitate the 
transition process for setting up autonomous 
Provinces. It would in any event cut out a 
great deal of fruitless labour in assessment and 
calculation and cross accounting of taxes between 
the Governments. 

[20] For the present case, we are concerned 
only with s. 154. The scheme of the section is 
that in the first part (the main body of it) there 
is an epmption from taxation in general terms. 
Then in the second part of the section (the 
proviso in it) there is an exception from that 
exemption, ^.he result is that any property 
covered by the exception will be liable to tax 
in spite of the exemption in the first part. Were 
it not for the exception in the second part, it is 
clear and undisputed that the whole of the lands 
and buildings of the Gun and SheU Factory, as 
^ey exist today, would undoubtedly fall within 
me first part of the section; and be totally exempt 
irom liability to Corporation tax. 

[211 The proviso is worded in a manner which 
lays down a positive liability to tax in the case 
of the particular class of Crown property des- 
cribed in it. This makes it for this case unneces¬ 
sary to consider any question as to how far 
^emption from taxation might otherwise have 
been claimed for Crown property by reason of 
the prerogative. The first result of the proviso 
18 that any property covered by the exception 
in the proviso will be liable to tax, in spite of 
any exemption in the earlier part of the section 
within the section itself. The further result is 
a^, that any property covered by the excep¬ 
tion will be liable to tax, in spite of any general 
exemption outside the section, such as might 

have been based on the general Crown prerosa- 
tive. ^ 

[ 22 ] It will be convenient to make here 
certain introductory comments concerning the 
wording of the section. The phrase “treated as 
iJaWe used as an alternative to “liable*' has 


evidently been used with the purpose of impos¬ 
ing for the future, after the passing of the 
Government of India Act, 1935, an nnambignons 
liability to taxation against the Crown on Cen¬ 
tral Government property to the extent to whioh 
tax had been in fact collected before Ist April 
1937. This liability was evidently imposed inten¬ 
tionally, and having in mind the fact that it 
might have been open for the Crown to have 
contended that such taxes as had in fact been 
collected before then were not in truth legally 
enforceable. At the same time care was also 
taken not to say anything in the Act whioh 
might afterwards be sought to be relied on by 
opponents as a handle for any argument, that 
the Crown was giving up its rights in respect of 
its prerogative in India. 

[23] The lands and buildings at the Gun 
and Shell Factory are Central Government 
property. They undoubtedly come within the 
description of “property vested in His Majesty 
for the purpose of the Government of the Fede¬ 
ration.” The words “so vested’*, appearing in 
the proviso, simply relate back to this phrase; 
and merely have the effect as if the whole 
phrase had been repeated in full in the proviso 
as well as in the earlier part of the section. The 
time at which it is necessary to find the property 
vested in order to bring it within the proviso, 
so as to be within the words “so vested**, is 
nothing more than the time when the taxing 
authority is claiming that the liability to pay 
tax exists. The phrase “so vested” is simply 
descriptive of the nature of the ownership of the 
property. It means for the purposes of the pre¬ 
sent case nothing more than in common parlanoo 
“Central Government property”. It is common 
case that the property in tMs appeal is Army 
property and accordingly Central Government 
property. This is tantamount to saying that it ia 
within the category covered by the words "so 
vested. Therefore, for the present purpose, theso 
two words can be left wholly out of account. 

[24] The phrase “commencement of part m 
of this Act” is simply equivalent to 1st April 1937; 
since this wm, in fact, the date when part in 
was brought into operation. 

[26] The phrase “until any Federal Law 
otherwise provides” certainly gave power to the 
entral Legislature to cut down the exceptioit 
made by the proviso, which itself cut into tha 
exemption given by the earlier part of the sec- 
other words to pass legislation relieving 
the Central Government from liability to pay 
taxes which is imposed on it as a result of the 
latter part of the section in the proviso. Since 
there has been no such legislation affecting the 
present case, that phrase also can for our pur¬ 
poses be ignored. 
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[86] The earlier part of the seotion speaks of 
**taeB imposed by, or by any authority within, 
a Provinoe,’* (we are nob concerned with a 
Federated State). The words "such tax” in the 
latter part of the section in the proviso have the 
affect simply of repeating the phrase. It is 
•common case that the property tax levied by the 
Calcutta Corporation on lands and buildings at a 
consolidated rate payable equally by the owner 
and by the occupier, which is the tax concerned in 
this appeal, is a tax to which the seotion relates. 
No question, therefore, arises in regard to the 
words “such tax'* and "that tax”. It is conceded 
that the Gun and Shell Factory was in fact paying 
property tax as levied by the Corporation during 
the period before 1st April 1987 on the lands and 
building at the Gun and Shell Factory. Un¬ 
doubtedly, S. 164 imposes or continues a liability 
on the Ciown to pay tax in the future after 1st 
April 1937 on that much of its property at the 
Gim and Shell Factory on which tax had been 
levied before ist April 1937. It seems also clear 
that even if the rate of tax was raised thereafter 
there would be a liability under the section 
to pay at the enhanced'rate. It has not been 
argued, and I think cannot properly be con¬ 
tended, that the section intended to hx a dead 
level maximum sum payable for all future time. 
This is made clear by the words “shall so long 
as that tax continues, continue to be liable, or 
to be treated as liable, thereto.” All that the 
Corporation would need to show is that the tax 
now sought to be levied is the same tax as the 
tax for which collections were made before 1st 
April 1937. There would be no liability at all in 
the case of a new tax. Nice questions might 
arise in- certain circun^tances whether [a tax 
had retained its identity or not. In the present 
case, no such question arises. It is common case 
that the tax now sought to be levied is the same 
tax as that, which was collected from the lands 
and buildings at the Gun and Shell Factory 
before 1-4-1937. For this case, the proviso may be 
read as if it simply contained the words “the 
tax e;” meaning the tax levied on owners and 
occupiers at th^ consolidated rate. 

£27] The operative part of the proviso in 
8.164, in so far as it imposed on the Crown lia- 
bility to pay tax, may thus for the purpose of this 
0 ^ be stated in simplified words as follows ; 

“provided that,.. . .any property.which 

was immediately before 1-4-1937 liable or treated 
ea liable to the tax shall so long as the tax con¬ 
tinues, continue to be liable or to be treated as 
liable thereto.*' 

[28] The sole question in this appeal is the 
narrow one whether, firstly, new buildings on 
the some land and secondly, alterations, additions 
4md improvements made in a building which exist¬ 


ed before 1-4.1937, are properties which wore “im¬ 
mediately before 1-4-1937 liable or treated os 
liable to the tax.” Now for property to have 
been liable to tlio tax before 1-4 1937, it is self-evi¬ 
dent tliat that proi>erty must have boon in exis¬ 
tence before 1-4-1937. Kqually, I think, this must 
ho so for proi^erty "treated as liable” to the tax, 
There could have boon no liability attached to a 
non-existent thing; nor could there have been 
any treatment of a non-existent thing. It is out- 
side the power of comprehension to conceive of 
any proi^erty which could have been “treated 
as liable to tax” if that property was not in a 
state of physical existence at the time. 

[29] This being so, it follows that the only 
taxable property brought within the exception 
contained in the proviso is property which was 
in physical existence before 1-4-1937. The four 
conditions which it would be necessary for the Cor¬ 
poration to establish to bring the property within 
the proviso would be'.(l) Physical existence of the 
property before 1-4-1937, (2) Liability of that pro* 
perty to the tax then, (3) Physical existence of 
the same i)roi>erty now, that is to say, for tha 
current j^eriod for which tax is sought to be levi¬ 
ed and (4) Liability of the property (if it were 
not Crown property) to the tax now. The conten¬ 
tion relied upon on behalf of the Corporation, if 
analysed must come to this, that though a thing 
in itself was not in existence before 1-4-1937, yet 
if it is now in existence in a situation resting on, 
or attached to, or forming part of, some parti¬ 
cular area of land or building, which formed the 
taxable unit before 1-4-1937, then that thing is 
itself taxable. It is said that what is being taxed 
is the unit of property and that that unit of pro¬ 
perty can now be taxed in its new form; that is 
to say, inclusive of the new thing on it, which 
did not previously exist: for the reason that tha 
same unit of property had existed before 
1 - 4-1937 in an old form without that new thing. 

[30] One fallacy in this argument seems to 
me to be this. If the Corporation are entitled to 
make a new assessment, this can only be because 
of the new thing on the unit of property which 
adds to the value of the whole unit. This seems 
to me to involve this that the new thing is it¬ 
self taxable. If so, this can only be because the 
new thing is in itself taxable property. Then if 
the new thing is itself property, it was certainly 
not itself in existence before 1-4-1937. So it was 
not property in existence before 1.4-1937, and it 
was not “property liable to the tax or which 
was “treated as liable to the tax” before 
1 . 4 - 1937 . It follows from this: there is no power 
given by the statute in the proviso to tax it. 
Moreover, being property, it is expressly made 
exempt from taxation by the main body of 
S. 164. 
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C31] The word "property” is used in S. 154, in 
my view, in its ordinary normal sense. I can see 
no justification for reading it as if it meant “a 
unit of property as used by the taxing authority 
for purposses of calculation of tax”. 

[32] Another aspect of the matter is this: The 
word "property” must have the same meaning 
in both parts of S. 154. Its meaning for the main 
body of the section must, I think, be such as it 
would have if read without the superimposition 
of the proviso. A new house, even without the 
land on which it is built, must surely be "pro- 
perty.” If so, the new house must be exempt 
from tax in the main body of the section. Hav¬ 
ing held it to be "property” for the main body 
of the section, the new house itself must equally 
be held to be "property” under the proviso. But 
then, if the proviso is read, the new house does 
not fulfil the conditions laid down for the parti- 
cular class of property which is alone covered by 
the exception. The result must he that the new 
house is exempted without being excepted. 

[33] There can be no reason that I can see to 
suggest, or to hold, that the new houfse is not 
"property” within the ordinary meaning of the 
word, simply because it is a part only and not 
the whole of a unit of property which happens 
to have been conveniently taken as a unit for 
the purpose of taxation. 

[34] In the same way, it seems to me, capital 
improvements, alterations and additions made 
to an existing building must also in themselves 
fall within the description of "property” as used 
in s. 154. The learned Judge below has indeed 
held this to be so. I accept his view on this 
point as correct. Then, it follows, these also in 
themselves must be exempted property without 
being excepted from the exemption. 

[35] There is also this further consideration. 

If the main body of the section stood without 
the proviso, it is clear that whole of the lands 
and buildings at the Gun and Shell Factory, as 
they stand at the present day, would be totally 
exempt. That includes the land and as many 
buildings as there arc in fact on the land today 
in eluding of course all new buildings and new 
additions. The property to be taxed has to he 
identified sufficiently to be carved out of the 
whole property that would otherwise be exempt¬ 
ed. The Corporation say the whole of the existing 
property can be carved out of the exempted pro¬ 
perty as coming within the exception. Why? 
They look at a numeral which is the lot number 
in the Corporation records and say—"See, the 
whole of this lot was taxed before 1-4-1937. All 
the property in this lot number is, therefore, ex- 
cepted property.” But the fact is that that numeral 
as a represented a different aggregate of 

property in 1937 to what it does today. To work 


on the symbol only is utterly to ignore all the- 
new buildings. It does not appear to me an 
accurate mental process to say that all these 
properties, i.e., as many houses as now exist,, 
were in existence and taxed in 1937 simply 
because this symbol (the lot number in the 
Corporation Kecords) happens, fortuitously or 
otherwise, to have remained the same. 

[36] The main argument for the Corporation 
was sought to be founded on the provisions of 
the Calcutta Municipal Act itself. The Act con¬ 
tains provisions for splitting up a lot and for 
assessment of new buildings as new lots. Now 
supposing there had been land with one house 
on it, entered as Lot No. 200, and then since 1937 
a second house had been built on that land. Then 
supposing, under the powers given under the 
Municipal Act, that second house had been given ■ 
a new lot-number, and treated as a new unit for 
assessment and taxation. Supposing it bad been 
entered in the records as Lot No. 201. If the 
symbol of the lot-number is to be the guiding 
factor, it would not he possible to say in that 
case that the new Lot no. 20i was a unit of pro¬ 
perty which existed before 1-4-1937. In that case, 
this Lot No. 201 would be free from taxation. 
In certain circumstances, it is left to the discre¬ 
tion or fancy or convenience of the Corporation 
whether a new lot is to he created with a new 
number. If in that illustration they had chosen 
to retain the same original lot-number, then on 
the basis of this argument the result would he 
quite different. It would in that event he open 
to the Corporation to say, as here, that the pro¬ 
perty was excepted property (therefore taxable) 
because tax had been levied on the same lot- 
number before April 1937 as today. It would 
seem anomalous, if the section were to be given 

a meaning, the result of which would be that the 
imposition of the tax or freedom from the tax 
was made to depend on a fortuitous constancy 
of the symbol under wliich the lot-number is 
noted in the Corporation records, which in its 
turn might in certain cases depend on the mere 
will of the taxing authority itself. Yet that would 
appear to be the effect of reading the word 
"property” as a "unit of property for taxation 
purposes” in the sense of the lot-number. 

[37] Finally it has to he considered whether 
the position in relation to this argument is any 
different where an extension or alteration by 
■way of capital improvement is made only on an 
existing building. The provisions-of .the Calcutta 
Municipal Act also provide for fresh assessment 
when additions and improvement have been 
made in an existing building. Here in no case is 
it contemplated that any new number for the 
lot-number will be alloted. For this class of 
cases, it might be contended on the arguments 
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put toward, that the Corporation is on stronger 
^und, ^ere being then no room for exercise of 
discretion in re-numbering; and the lot-number 
being immutable. This circumstance does not, 

I affect the position. I have already stated 
that in my view it appears correct to me to hold 
that capital additions to existing buildings are 
themselves property. If the Government of India 
Act is clear, as it appears to me to be clear, on 
its own wording as it stands, I do not think it 
will be right to cut down, restrict or alter the 
meaning of the term “piroperty’* as used in the 
Government of India Act by importing into it a 
meaning adduced by inference from the proce¬ 
dure laid down for the making of an assessment 
under the Calcutta Municipal Act. 

[88] I therefore, agree that this appeal should 
be allowed and with the order directed to be 
made by my learned brother. 

G.N. Appeal allowed. 

A. I. R. (38) 1948 Calcutta 126 [C. N. 60.] 

Roxburgh and Chakravartti JJ. 

'Channu and others — Accused—Appellants 
V. Emperor. 

Oriminal Appeals Nos. 379 and 467 of 1946, Decided 
on 6th February 1947. 

(a) Evidence Act (1872), S. 60 _ Evidence — Ad¬ 

missibility-Evidence given by police officer that he 
received information from a source that accused 
were going to commit offence at a certain place is 
inadmissible. [Para 2] 

(b) Evidence Act (1872), S. 60 — Evidence — Ad¬ 
missibility — Statement by brother of accused to 
search witnesses that suit-case from which churls 
were recovered belonged to accused — Brother not 
called as witness—Statement is inadmissible. 

In a dacoity case, the only evidence against the 
accused was the statement of an approver and the re¬ 
covery of four churis from the house of the accused. 
As regards the finding of the churis the evidence of 
witnesses who held the search was that the churis were 
found in a suit-case the key of which was produced by 
the brother of the accused, who said that the suit-case 
belonged to the accused. The brother of the accused 
was not called as a witness: 

H§id, that the statement of the brother of accused as 
made to the search witnesses as to the ownership of the 
salt-case was inadmissible in evidence. [Para 3] 

S. 8. Mukherjee — for Appellant (in No. 379). 

Satindra Nath Mukherjee and Samarendra Nath 
Mukherjee—for the Crown (in both). 

Roxburgh J.— These are two appeals by five 
accused who bave been convicted on a charge of 
dacoity. Two of them Sk. Channu and Bejoy 
Ghosh bave been sentenced*to four years' rigorous 
imprisonment each, and the other three appel¬ 
lants Bajendra Das, Suresh De and Kartick Das 
to six years’ rigorous imprisonment each under 
,S. 895/76 of the Penal Code. The verdict of the 
jury was unanimous. Two of the appellants, Sk. 
Channu and Bejoy Ghosh are represented in the 
appeal: the other three have appealed from jail. 


[2] There was an approver in the case. The 
evidence against Sk. Channu consists of the evi¬ 
dence of the approver and the statement of one 
Sonatan Bera (p. W. 20) who says lie saw this 
man with two others, the approver and Rajendra 
Das at 2 or 3 p. M. at what is known as Dharma 
Road, and the evidence of one Asgar Ali (p.\v. 22 ) 
who saw him with the approver in a Workmen’s 
train at about midday on the day of occurrence. 
The real evidence against this accused which 
must have influenced the jury was some strictly 
inadmissible evidence given by C, I. D. Inspector 
Khan Sahib Afajuddin Ahmed (p. W. 19) who 
wag allowed to state that he received information 
from a source that this Channu and others were 
going by rail to commit a dacoity at a place 
near Panchkari’s hat. Instead of challenging the 
admission of this evidence the lawyer appearing 
for this accused cross-examined the Inspector at 
some length on the question so that his cross- 
examination can have only had the effect of 
more deeply impressing the jury with the im¬ 
portance of this inadmi^ible evidence. The fur¬ 
ther prosecution case is that soon after this the 
Inspector received information that a dacoity 
had been committed at the house of the com¬ 
plainant and this was followed up with the result 
that some of the property was traced and the 
other accused arrested including the approver, 
Bejoy Das. Had the evidence been admissible, it 
was very valuable evidence which would have 
justified a conviction. However, according to the 
laws of evidence, this was not admissible and the 
result is that it is not possible to uphold the 
conviction of the accused in this case. The 
other evidence in support of the approver’s evi¬ 
dence is of a very slight character and it is very 
doubtful if, in the absence of the inadmissible 
evidence, the jury would conceivably have relied 
on the approver’s evidence to convict the accused. 
The learned Judge himself has pointed out that 
the approver’s evidence is full of discrepancies and 
contradictions and therefore it would be parti¬ 
cularly very unsafe in this case to rely on it. 
The result is that we must allow the appeal of 
Sk. Channu. 

[3] As regards the appellant, Bejoy Ghosh, the 
only evidence against him is the statement of the 
approver and the recovery of four churis at his 
house. There is some evidence also that being a 
friend of the family of the complainant in the 
case, he had been at the complainant’s house a 
few days before the occurren(je. As regards the 
finding of the churis the evidence of the search 
witness Sital Chandra Das {p. W. 10) and the 
officer N. K. Barman (P. W. 18) who held the 
search as given in the trial Court was that the 
churis were found in a suit-case the key of which 
was produced by Dbananjay, the brother of Bejoy 
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"who said that the suit-case belonged to Bejoy. 
Obviously, the statement of the brother as to the 
ownership of the suit-case was not admissible. 
Dhananjay himself was arrested in the case and 
released. If it was proposed to prove that the 
suit-case belonged to Bejoy by the statement of 
Dhananjay, then this could only be done by call¬ 
ing Dhananjay himself. The other evidence being 
of such a slender character, and for similar rea¬ 
sons considered in the case of Sk. Channu we 
must hold that the admission of this inadmis- 
Bible evidence must have led to an erroneous 
verdict and the appeal of Bejoy Ghosh must also 
be allowed. 

[4l As regards the other three accused we can 
find no admission of inadmissible evidence or 
any error in the charge. Rajendra was identified 
by the complainant in a test identification 
parade. He is of course also named by the ap. 
prover and there is evidence of Asgar Ali (p.w. 22 ) 
that he was seen with the approver in the train. 

[6] As regards Kartick Das three items of pro¬ 
perty were recovered from him a few hours after 
the dacoity on the information received by the 
0. I. D. Inspector p. W. 19 . As a result of his 
information, a prompt searchiwas made and this 
property was recovered and has been identified 
as part of the stolen property. 

[6] The accused Suresh De was arrested on 
statement by the accused Rajendra Das and with 
him two articles, a dhoti and a gamcha, were 
recovered which were identified as part of the 
stolen property. 

[ 7 ] There was thus sufficient evidence in the 
case of these accused all of which if accepted 
would justify their conviction and we see no rea¬ 
son whatever for interference with the verdict of 
the jury in the cases of these three accused. 

[sj The result is that the api)eal 0 of Sk. 
Channu and Bejoy Ghosh are allowed. Their 
conviction and sentences under s. 396, Penal 
Code, are set aside and they are discharged from 
their bail. The appeals of the other three appel¬ 
lants Rajendra Das, Suresh De and Kartick Das 
are dismissed. 

Chakrayartti J.— I agree. 

N.s.d. Order accwdingly. 


A. I. R, (35) 1948 Calcutta 126 [0. N. 61.] 

B. K, Mukhebjea and Ormond JJ. 

Sachindra Nath Kolya — Applicant v. 

Probodh Chandra Sarkar — Opposite Kariy, 

Civil Rules Nos. 1218 and 1625P of 1942, Decided on 
4-7-1947, against order of Addl. SuWudge, 2nd Court. 
Alipore, D/- 8-7-1942. 

(a) Civil P, C. (1908), S. 152 — Proper Court to 
grant amendment when case has gone in appeal 


A.LB^ 

—Substantive application before High Court in 
revision against order of amendment of trial Court' 
—High Court disposing of appeal against decree^ 
sought to be amended—Question of jurisdiction is 
immaterial. 

Where a decree of the trial Court is varied, afQnaed. 
or reversed bj an appellate Court, it is the appellate 
Court alone that can amend the decree : 32 AU. 29& 
(P. C.). Rtf. [Para 61 

Exceptions to this rule are to be found in cases where 
the person applying for amendment was not a party to 
the appeal or for some reason or other an appellate- 
Court bad not adjudicated upon his rights : 4 A. I. B. 
1917 All. 281, Ref. [Para 61 

When there is a pure omission to make a decree in 
conformity with the provisions of the Code of Civif 
Procedure, the power of amendment has been exercised 
by the trial Court even if an appeal against it had been 
decided by the Appellate Court: 30 A.l.R. 1943 Cal. 1 
and 20 A. I. R. 1933 Cal, 336, Ref. [Para 6] 

Where there was a mistake or omission on the part 
of the Court to draw up the decree in favour of the 
plaintifi in a proper form on the decision made by ik 
and this question was not raised not adjudicated on,* in 
the appeal filed by the defendant before the High 
Court, and plaintifi had made an application before 
trial Court for amendment of the decree, after the dis¬ 
posal of the appeal : 

Geld, that the High Court which had disposed of the 
appeal could grant the amendment in revision against 
the order of the trial Court allowing the amendment, 
when the plaintifi had made a substantive application 
to the High Court under S, 162. In such a case the 
question of jurisdiction was not really material. 

[Para 6} 

Annotation : (’44-Com.) Civil P. C,, S. 162, Note 9. 

(b) Civil P. C. (1908), S. 152—Delay in application 
for amendment — Mistake in decree in matter of 
granting interest due to slip — Interest of third 
party not intervening — Amendment should be 
granted. 

Where it was simply an omission on the part of the. ' 
Court not to calculate the amount of interest that was 
due and make a proper decree for the same amount in. 
favour of the plaintiff subject to the condition of his- 
paying the extra court-fees, and the mistake was not 
discovered till long years had elapsed from the date ol 
the judgment but interest of no third party had 
intervened till then : 

Held, that amendment of the decree should be 
granted. [Para 61 

Annotation : (*44-Com.) Civil P. C., S. 162, Note 3. 

(c) Civil P. C. (1908), O. 21, R. 53 — Attaching 
decree-holder cannot compromise with judgment- 
debtor that decree was to be satisfied for less sum. 

A creditor attaching a decree and executing it under 
O. 21, R. 63 cannot enter into an agreement with the 
judgment-debtor to the detriment of the original decree- 
holder, under which on payment of a sum less 
than that due on the decree, the decree is to be satisfied. 

[Para 6} 

Annotation : (’44-Com.) Civil P. C., O. 21. B. 63. 
Note 10, Pt. 11 

Cases referred :— 

1. (’10) 37 I. A. 70 : 32 All. 296 : 6 I. C. 669 (P. 0.)t ' 
Brij Narain v. Tejbal Bikram. 

2. ('17) 39 All. 13 : 4 A. I. R. 1917 All. 281S 86 I. 0, 
307, Gajrajmati Tiwarin v. Swami Nath Bai. 

3. (’42) 46 C. W. N. 982 : 30 A.I.B. 1943 Cal. 1: 1.L.R. 
(1942) 2 Cal. 268 : 206 I. C. 608, WkHdas Rakshit v. 
Saraswati Dassi. 

4. (’32) 36 C. W. N. 666 : 20 A. I. R. 1933 Cal. 335 V 
143 1, C. 612, Ahidhar Ghosh y. Secy. o£ State* 
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•.'JPonelianon Qhose, Syamaoharan Miti«r,Sailmdra 
Nath Mitra fin 2^o. 15S5F) and Radhika 
Banjan Quha rin No, 1328) — for Petitiouera. 

Badhika Banjan Ouha (for No, 1), and Eiralal 
Cha^^ravarfi, Syamadas Bhattacharji (in No, 
1638 F for Nos. 8 <6 S), and Pa7ichanan Qhoso, 
Sailendra Nath Mitra (Sr.), and Amiya Kumar 
Mukhcrji No. 1318) —for Opposite Party. 

B. K. Mukherjea J. — This Rule is directed 
against an order of the learned Subordinate 
Judge, Second Additional Court of 24-Parganas, 
dated 4-7-1942 allowing an apiplication for 
amendment of the judgment and decree made 
' in Title Suit IvO. 103 of 1927 of that Court. The 
facts so far as they are material for our present 
purpose may be shortly stated as follows : 

[ 2 ] The opposite party, Probodh Chandra Sen 
who has since died and is represented by his 
wife Sm. Pankajini Dassi, instituted a suit 
against one Swamamoyee Dassi, the predecessor- 
in-interest of the petitioner in the Court of the 
Additional Subordinate Judge, 24-Parganas for 
establishment of his title to and recovery of 
possession of an eight annas share of certain 
Government Promissory Notes of the face value 
of Bs. 1 , 00,100 or in the alternative for value 
thereof together with interest and for other 
consequential reliefs. In the plaint, the value of 
the half share of the Government Promissory 
Notes claimed by the plaintiff was laid at its 
then market price at Bs. 35,035. As for interest, 
a claim was made tentatively for Bs. 850 and 
court-fees were paid upon the sum and ttiere was 
a prayer to the effect that if on assessment, 
more money on account of the Government 
Promissory Notes was foxmd due, the plaintiff 
might be given a decree for that amount, on 
payment of additional court-fees as might be 
required. The suit was decided in favour of the 
plaintiff and the decree that was drawn up is as 
follows: 

is ordered and decreed that the suit be decreed 
with c<fet8. Plaintifi is entitled to half share of the 
Qoveriunent Promissory Notes as declared. Plaintifi do 
recover possession of the same. If the defendant does 
Dot deliver them or is unable to deliver them, the 
plaintiff vrill be able to realise their market valne with 
interest due thereon at the Government Promissory 
Note rates from the date of Debrani’s death, the amount 
of interest not exceeding Bs. 850, as the plaintiff has 
paid court-fees on that amount.’* 

Against this decree the defendant took an appeal 
to this Court and the said appeal was dismissed 
on 2-8-1932. There was then an application for 
leave to appeal to His Majesty in Council. This 
was granted but eventually the defendant did 
cot proceed with the appeal. On 9-6-1941, the 
plaintiff made an application for amendment of 
the judgment and decree under Ss. 151 and 152, 
Civil F. C., and the application was filed in the 
Court of the Subordinate Judge who tried the 
But. .p!he aUegation of the plaintiff in substance 


was that owing to an accidental slip or omission 
a most unfortunate error had crept into the 
judgment and the decree. The plaintiff or his 
legal advisor discovered recently that the 
interest on eight annoa share of the Govern¬ 
ment Promissory Notes, since Dobrani’s death 
up to the institution of the suit which was 
allowed by the Subordinate Judge, would am¬ 
ount to nearly Bs. 72,000. It is true that the claim 
for interest was allowed tentatively at Bs. 860 
upon which court-fees were paid but the plain¬ 
tiff reserved to himself the right of having a 
decree for larger amount on payment of addi¬ 
tional court-fees. It is said, therefore, that in the 
interests of justice this mistake might be rectified 
and the decree amended by giving a decree to the 
plaintiff of the whole amount due as interest 
and allowing the plaintiff to recover that am- 
ount on payment of additional court-fees. This 
application was allowed by the Subordinate 
Judge and it is against this judgment that the 
present Rule has been obtained. 

[4] Two questions have been raised by the 
learned advocate appearing for the petitioner. 
It is argued in the first place that as against 
the decree of the trial Judge, there was an 
appeal taken to this Court which affirmed the 
judgment of the Court below, the latter had 
no jurisdiction to entertain an appliation for 
amendment of the decree under s. 152, Civil 
P. C. The other point taken is that the allega¬ 
tion made by the plaintiff does not make out a 
proper case for amendment of the decree under 
S. 152 of the Code and that in the circumstances 
which have happened in the present case this 
discretionary remedy should not be given. 

[6] Now so far as the first point is concerned, 
the general proposition is fairly weU established! 
that where a decree of the trial Court is varied, 
affirmed or reversed by an appellate Court, it is 
the appellate Court alone that can amend the 
decree, vide 37 i. A. 70.^ Exceptions to this rule 
are to be found in cases where the person apply, 
ing for amendment was not a party to the 
appeal or for some reason or other an appellate 
Court bad not adjudicated upon his rights: vide 
39 aIjL. 13.^ When there is a pure omission to 
make a decree in conformity with the provisions 
of the Code of Civil Proc^ure, the power of 
amendment has been exercised by the trial 
Court even if an appeal against it bad been 
decided by the appellate Court: vide 46 0 . w. N. 
982.® In 86 0 . W. N. 665* this Court allowed an 
amendment of a clerical mistake even if the 
decree was affirmed by the Privy Council. In 
the case before us, the plaintiff came to Court 
with an aUegation that there was an omission 
on the part of the Court to draw up the decree 
in the proper form on the decision made by it 
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and as the Court did allow the claim of the plain¬ 
tiff to interest subsequent to the death of Debrani, 
it should have calculated the amount that would 
be due on this account and even though the 
plaintiff had not paid full court-fees it should 
have allowed the plaintiff to recover the amount 
on condition that the requisite court-fees were 
paid. This question was certainly not raised nor 
adjudicated on in the appeal which was filed by 
the defendant in this Court. Be that as it may, 
we do not think that the question of jurisdiction 
is really material in the present case. The ap¬ 
pellate judgment was passed by this Court and 
the plaintiff’s representative has made a sub¬ 
stantive application to this Court for amend¬ 
ment of the decree under s. 152, Civil P. 0. 
upon which a Rule, being Rule no. 1525F of 1942, 
has been granted. There is no dispute about the 
jurisdiction of this Court to correct an error or 
omission in the decree which it affirmed and wo 
think that if the decision of the Court below is 
right, we can make an order in the same terms 
in civil Rule No. 1525P of 1942. 

[c] As regards the second point, we have no 
hesitation in holding that the error in the decree 
was due to a slip or omission although the mistake 
was not discovered till long years elapsed from 
the date when the judgment was delivered. The 
Court undoubtedly allowed the plaintiff the 
entire interest due in respect of half share of 
the Government Promissory Notes from the 
date of Debrani’s death down to the date of the 
suit. If the Government Promissory Notes had 
been delivered over to the plaintiff as prayed for, 
. he could have withdrawn the interest himself 
from the Public Debts Office, but as the Notes 
were not delivered to the plaintiff, the plaintiff 
was entitled under the judgment of the Subor¬ 
dinate Judge to recover the price of the Govern¬ 
ment Promissory Notes as well as the interest 
due on it since the death of Debrani. It was 
simply an omission on the part of the Court not 
to calculate the amount of interest that was due 
and make a proper decree for the same amount 
in favour of the plaintiff subject to the condition 
j pa-ying the extra court-fees. There is 
|Undoubtedly a great delay in making this appli¬ 
cation but the interest of no third party has 
intervened uptill now. The -only thing pointed 
out is that the decree was attached by a certoin 
/attaching creditor who executed it under the pro¬ 
visions of o. 21 , E. 63, CivU P. 0. and he enter- 
ed into agreement with the judgment-debtor 
under which on payment of a sum which was 
less than that due on the decree, the decree was 
satisM, It is a well-settled proposition that an 
attaching decree-holder cannot enter into such 
a compromise with the judgment-debtor to the 
detriment of the original decree-holder. The 


result, therefore, is that we agree that the view 
taken by the trial Court was right and we direct 
that the order made by the learned Subordinate 
Judge may be made by this Court in CivU Rule 
No. 1525F of 1942. Both the Rules, therefore, are 
disposed of on the same terms. We make no order 
for costs in these Rules. 

Ormond J.—I agree. 

B.G.D. Order accordingly^ . 

- M 

A. I. R. (35) 1948 Galoatta 128 [C. N, 62.p 

Roxburgh and Chakbavartti JJ." 

Emperor v. Pritam Singh — Accused* 

Criminal Bef. No. 177 of 1946, Decided on 28-2*1947« 

Criminal P. C. (1898), S. 403— Criminal proceed¬ 
ings—Institution of—Application to withdraw pro¬ 
secution—Acquittal — Fresh prosecution_Bar of 

—Criminal P. C. (1898). S. 173. 

Proceedings are instituted in Court when a police re*^ 
port of the facts with police charge sheet is received by 
the Court. If at the time when such a report is re¬ 
ceived there is already in existence a valid sanction, the 
proeeedings are then instituted and are good as from 
the date of the receipt of the report. Where, therefore, 
the Fublio Prosecutor under a misapprehension applies 
for the withdrawal of the prosecution after such date 
and the Court passes an order acquitting the accused 
under S. 494, Criminal P. C., the order of acquittal isof 
full effect and is a bar to a fresh prosecution: 32 A.I.B, 
1945 F. C. 16, Disting, [Paras 4 and 5j 

Annotation: (’46-Com.) Cr. P. C. S. 173, N 2; S.403, 
N 8 Pt 2. 

Case referred :— 

1. (’46) 49 0. W. N. (F. R.) 59 : 32 A.I.B. 1945 F. 0. 
16 : 1946 F. C. R. 93 : I. L. R. (1945) Ear. F. 0. 21; 
218 1. C. 449 (F.C.), Basdeo Agarwal v. Emperor. 

Dehahrata Mookerji — for Accused. 

Roxburgh J. —> This is a reference by the 
Additional Sessions Judge of 24-Parganas re- 
commending that certain proceedings now being 
held against one Pritam Singh be quashed on 
the ground that further prosecution of this ac¬ 
cused for an offence under ss. ~19A and 19 (f), 
Arms Act, is barred by the provisions of 
8. 403, Criminal P. C. The accused was firat sent 
up on 1-11-1946, with another man. On 8 - 12 - 1945 , 
a charge sheet against the accused alone under 
8. 19 (f), Arms Act, 8. 3 of Ordinance 38 
[XXXllil of 1943 and S. 411, Penal Code was re¬ 
ceived by the Court. On 7-1-1946, the District 
Magistrate of 24.Pargana3 granted sanction for 
the prosecution. The case had been transferred 
on 12 th December by the Sub-Divisional Magis¬ 
trate to the file of Mr. B. L. Saha for disposal. A 
fresh charge sheet on 21-1-1946, was submitted to 
the Sub-Divisional Magistrate who transferred 
this to Mr. B. L. Saha for disposal. 

[ 2 ] The accused was committed to Sessions, 
when on 28th May the public prosecutor sub- 
mitted a petition saying that the Police Magis¬ 
trate instead of starting the proceedings ah initid 
had simply transferred the fresh ohalan to 
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Mr. Saha who was in charge of the oaao before 
and that, therefore, in view of the ruling in 
i9 0. W. K. (F.R). 69,^ the entire prooeedinga were 
bad. He, therefore, asked permission to with, 
draw the prosecution. The learned Second Ad- 
ditionol Sessions Judge thereupon passed an order 
acquitting the accused under s. 494, Criminal 
P. 0.. noting that the authority might prosecute 
Pritam Singh with proper sanction starting pro. 
oeeding ah initio if it is considered desirable and 
law permits. 

td] The learned Additional Sessions Judge 
now makes this reference putting forward the 
view that the order of acquittal being passed 
after an application for withdrawal of prosecu. 
iion had been made, even though the ground 
lor withdrawal was that the whole proceedings 
were bad, is nevertheless a good order for ao* 
quittal and therefore further proceedings could 
not be held. 

[4] We do not agree with the view that the 
learned Additional Sessions Judge has expressed 
for the reasons given by him. We are, however, 
of opinion that a valid order of acquittal has 
been passed in this case which is an effective bar 
to the present proceedings. In our opinion, 
when the fresh challan was submitted to the 
Sub-Divisional Magistrate on 21-1.1946, by the 
District Magistrate, fresh proceedings bad been 
initiated and thereafter all proceedings were 
.good. At the time when the public prosecutor 
made his petition on 28th May he was acting 
^under a misapprehension. The result is that the 
order of acquittal was passed on an application 
for transfer in proceedings which were with 
jorisdiotion; the order of acquittal is, therefore, 
of full effect and is a bar to the present pro. 
oeedings. 

' [6] We may point out that the distinction be- 
tween the facts in the present case and those in 
49 0. W. K. (F. R.) 69^ is that in the latter case 
no fresh challan was in fact submitted ; when 
sanction was received the case proceeded forth, 
with. Proceedings are instituted in Court when 
a police report of the facts with police chaige 
sheet is received by the Court. If at the time 
when such a report is received there is already 
in existence a valid sanction, the proceedings 
are then instituted. That is what happened in 
this and proceedings were, therefore, good 
as from 21 ^ 1 - 1946 . 

[6] We had considered whether we might not 
interfere with the order of acquittal passed in 
•this case having regard to the fact that it was 
pa^ed nnder a complete misapprehension of the 
law, but these proceedings have already dragged 
long enough'' and we agree with the reasons 
:glyen by the learned Additional Sessions Judge 
1948 0/17 A18 


in bis roferonoG that they should not be allowed 
to continue further. 

[ 7 ] The result is that the roforonce is accepted; 
the present proceedings are quashed and the ac¬ 
cused is directed to be released from his bail. 

[8] The Crown has not appeared in the pro. 
oeedings. 

Ghakravartti J.— I agree. 

V.R. Reference accepted. 

« ‘ 

A. I. R. (38) 1948 Calcutta 129 [G. N. 63.] 

H.VRRIE 3 C. J. 

Pancku Das Bhotomik and others — Ac¬ 
cused—Petitioners v. Asraf Ali—Complainant 
— Opposite Party, 

Criminal Revo. No. 810 oi 1947, Decided on 16th 
September 1947. 

Criminal P. C. (1898), S. 403 — Complaint twice 
dismissed for want of prosecution — Third com¬ 
plaint should not be entertained — Criminal P. C. 
(1898). S. 200. 

If the complainant files a complaint it Is his duty to 
prosecute it. By a piece of bad luck he may fail to 
turn up on one occasion and he may ask a Court to 
hear a fresh complaint; but when he fails to turn up on a 
second occasion and the accused are discharged, a Court 
should be very reluctant to entertain a third complaint 
- particularly when the explanation given by the com¬ 
plainant for his absence is obviously false. There must 
be a limit to this sort of thing and that limit can be 
said to be reached when the accused were discharged 
for the second time. [Para 5] 

Annotation: (’46’Com.) Cr. P. C., S. 200, N. 7, S. 403 
N. 13 ; 

S. S. Mukherjee and Arun Kumar Dutla — 

for Petitioners. 

Ajit Kumar Dult for Nanibhusan Mukherji — 

for Opposite Party. 

Order. — This is a petition for revision of an 
order of a learned Magistrate taking cognizance 
of a complaint. 

[2] The opposite party filed a complaint against 
the petitioners alleging that they had trespassed 
upon his land, reaped paddy and wrongfully 
carried it away. The case for the opposite party 
was that his wife had obtained a decree from 
(3ourt respecting this land and had obtained 
khas possession under an order of the Court. 
Presumably, the defence was that the present 
petitionera were in possession throughout. 

[ 3 ] The opposite party filed a complaint and 
eventually the case was dismissed as the opposite 
party failed to appear. A revival petition was 
pat in which was treated as a fresh complaint 
and in due course this also was dismissed for 
failure of the opposite party to appear. On the 
day following anoffier revival petition was put 
in and another Magistrate took cognizance and 
examined the opposite party under 8. 200, Cri¬ 
minal P. 0. 

[ 4 ] In the last revival petition, the opposite 
party attempted to explain his non-appearance 
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by stating that be had gone away to say his 
prayers. But it seems that not only was the 
opposite party not present but his witnesses were 
absent as well. Their absence is not explained 
in any way. It seems to me that the explanation 
given by the opposite party was entirely false. 

[ 5 ] The offence complained might well be of 
a civil nature. But in any event are the present 
petitioners to be harassed for ever in this 
manner? If the complainant files a complaint it 
is his duty to prosecute it, By a piece of b^ 
luck he may fail to turn up on one occasion and 
he may ask a Court to bear a fresh complaint; 
but when he fails to turn up on a second occasion 
and the petitioners are discharged, it appears to 
me that a Court should be very reluctant to 
entertain a third complaint particularly when 
the explanation given by the complainant is 
obviously false. It seems to me in this case that 
the complainant is harassing these petitioners. It 
is to be observed that when the petitioners were 
discharged on the second occasion the Magistrate 
did express his opinion that there was nothing 
in the complaint. If this order of the learned 
Magistrate is to stand, it appears to me that the 
complainant may fail to turn up again and 
upon the petitioners being discharged restart the 
whole proceedings. There must be a limit to this 
sort of thing and that limit, 1 think was reached 
when the petitioners were discharged for the 
second time. The learned Magistrate should not 
have entertained a fresh complaint in the cir¬ 
cumstances, and that being so, I allow this peti¬ 
tion, set aside the order of the learned Magistrate 
and quash the proceedings. The rule is accord- 
ingly made absolute. 

S.C. Petition allowed,' 

A. I. ». (35) 1948 Calcutta 180 [C. N, 64.] 

Barbies 0. J. 

Nizamuddin and another — Accused—Petu 

tioners v. Jinnat Hossain — Complainant _ 

Opposite Party, 

Criminal Bevn. No. 836 ol 1947, Decided on 16th 
September 1947. 

Penal Code (1860), S. 448—Landlord taking pos¬ 
session of premises thinking tenant has abandoned 
them during serious communal disturbances — 
Offence of trespass is not committed. 

Daring the very serioos communal disturbances a 
Mahomedac tenant left his premises which, were in a 
Hindu locality after padlocking them, and thereafter 
never communicated to bis landlord nor paid any rent. 
The landlord becoming disturbed, after intimating to 
the Magistrate, entered the premUes. The landlord was 
prosecuted for criminal house trespass : 

Beld, that though the intention was to obtain pos* 
'sion contrary to law, there was no proof of an inten* 
te commit an ofience, or to intimidate or annoy 
tiob essential. The landlord must have 

tenant had abandoned the premises. 


Hossain (Harries C, J.) A. I, K. 

Landlord could not therefore properly be convicted for 
criminal trespass. The proper course for the tenant was 
to seek his remedy in civil Court: 26 All. 194, Bef. 

[Paras 3 and 4} 

1. (’04) 26 All. 194, Emperor v. Jangi Singh. 

Moni Mukherjee — for Petitioners. 

Order.—This is a petition for revision of an 
order of the learned Third Presidency Magistrate 
convicting the petitioners under S. 448, Penal 
Code and sentencing each of them to pay a fine 
of RS. 100 . 

[ 2 ] It appears that the petitioners were land- 
lords of certain premises situate in Synagogue 
Street. The complainant was.a tenant of a shop 
for which he paid the petitioners rent at the rate 
of Ba. 65 per mensem. During the very serious 
disturbances in August 1946 the complainant left 
the premises and the premises were padlocked. 
The complainant never communicated with these 
landlords and never paid any rent. The land¬ 
lords becoming disturbed applied to a learned 
Magistrate for permission to break into th.ese 
premises. Obviously, the learned Ma^ orate 
could not grant them such permission, but he 
told them that they could do so at their own 
risk. They did enter the premises by removing 
the padlock. They are now prosecuted for crimi¬ 
nal house trespass. 

[ 3 ] There can be little doubt that the peti¬ 
tioners must have believed that the complainant 
bad abandoned these premises. The complainant 
was a Mahomedan and it would appear as if 
the premises were in a Hindu locality. In those 
circumstances, it was natural that he should run 
away and as far as the petitioners knew he 
might also be dead. Had the tenant communi¬ 
cated with the petitioners and told them that he 
intended to continue the tenancy or paid his 
rent, different considerations would arise. But 
from the facts it might well be that the peti¬ 
tioners imagined that the tenant had abandoned 
the premises. Would re-entry by the landlords 
in those circumstances constitute an offence of 
criminal trespass ? Precisely the same point 
arose in 26 ALL. 194^ in which it was held that 
when a zamindar under the pretext that one of 
his tenants bad left the village and abandoned 
his holding, took possession ol the tenant’s 
holding wrongfully, in the absence of evidence 
of one of the objects specified in S. 441, Penal 
Code, the zamindar could not properly be con¬ 
victed of criminal trespass, his intention app^ 
ently being merely to get po^ssion of^fl Itmd. 
At page 195 Sir John Stanley 0. J. observed ; 

“His intention possibly was to obtain powession oon-t 
trary to law, bnt this ol itself would not constitutel 
criminal trespass. Proof of an intention to commit anl 
offence or to intimidate, insult or annoy was necessary. 1 
There was no evidence of any such intention, or fromj 
which such an intention might be reasonably inferred,**! 
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[4] In the present case there is no evidence 
at all from Tvhioh any Inference could bo drawn 
other than the inference that the landlords 
wished to resume possession of property which 
might well have been abandoned. There was no 
evidence of any of the intents necessary to con¬ 
stitute a criminal trespass and that l^ing so, 
the petitioners should not have been convicted. 
The proper course for the complainant was to 
seek his remedy in a oivil Court. In the result, 
therefore, this petition is allowed, the convictions 
and sentences are set aside and the petitioners 
are acquitted. The fines, if paid, must be re¬ 
funded forthwith. The rule is made absolute. 

B.o.D. Buie made absolute. 


A. I. R. (36) 1948 Calcutta 131 [0. N. 65.] 

Chakravartti and Ellis JJ. 

Sailendra Kumar Boy and others _ 

Judgment-debtors — Appellants v. Bank of 
Calcutta^ Ltd .— Decree-holder — Bespondent. 

A. F. 0. 0. Nos. 59 and 60 of 1947, Decided on 
26-6-1947, from original orders of Sub-Judge, Jessore, 
D/- 20-1-1947. 

(a) Civil P. C. (1908), O. 21, R. 16, Proviso (Cal¬ 
cutta amendment)—Compliance with requirements 
mentioned in exceptions to proviso does not dis¬ 
pense with notice. 

The exceptions to the proviso do not provide that if 
the requirements mentioned therein are complied with, 
no notice under 0. 21, B. 16 need be given. All that 
they provide is that if one or other of them applies, 
^e exeoution need not be stayed till the objections of 
the transferor or the judgment-debtor are heard and 
disposed of, but may proceed and the objection may 
be heard in the course of execution, the validity of the 
proceeding abiding the result. CFftra 10] 

Annotation ('44-Com.) Civil P. C., 0. 21, B. 16, 
N. 14. 

(b) Civil P. C. (1908), O. 21, R. 16, Proviso — 
“Affidavit by the transferor"—Order under S. 153A, 
Companies Act, sanctioning scheme of amalgama¬ 
tion of decree-holder company with another Com¬ 
pany — Affidavit, by latter is no affidavit by 
transferor. 

' Bole 16 which is devised to give an opportnnity to 
the alleged transferor to admit or deny the transfer 
obviously contemplates the duality of the transferor 
and the transferee. Where an order under S. 163A, 
Companies Act, is made sanctioning a scheme of 
ama^amation of the decree-holder company with 
another company, a statement by the latter company 
even if it had absorbed the former, cannot be treated as 
an “affidavit by the transferor" within the meaning of 
the proviso to 0. 21, B. 16 [Para 10] 

(c) Civil P. C. (1908), O. 21, R. 16, Proviso — 
Transferor ceasing to exist—This does not dispense 
with giving of notice to judgment-debtor. 

If a statute provides that notice must be given to two 
different parties, it cannot and does not mean that 
notice must be given to both of them or not at all and 
that if one of them cannot be served, because he does 
not exist, the other also forfeits bis right. Hence even 
where by an order nnder 8.153A, Companies Act, the 
decree-holder company has been amalgamated with 
onothet- company and has thus ceased to exist, the 


lattor company must still give notice to the judgment- 
debtor. [l^ara U] 

(d) Civil P. C. (1908), O. 21. R. 16, Proviso — 
'Transfer by assignment’— Order under S. 153A, 
Companies Act, sanctioning scheme of amalgama¬ 
tion of one company with another company and 
transferring assets of former to latter, 

Wheio Court acting under S- 153A, Companies Act, 
sanctions a soheme of amalgamation of one company 
with another company and further, acting under sub- 
B. (2) of that section, orders the transfer of tho assets 
belonging to tho former to tho latter, the transfer takes 
place by virtue of tho order passed by tho Court. Such 
transfer is not by assignment within the meaning of 
the proviso to 0.21, R. 16 and tho latter company need 
not give notice under 0. 21, R. 16. [Paras 15 & 17) 

Annotation: (’44-Oom.) Civil P. C., 0. 21, B. 16 
N. 4. 

(e) Precedents—A decision is not to be read like 

a statute. [Para 16] 

Cases referred 

1. (’33) 67 Bom. 613 : 20 A. I. R. 1933 Bom. 367 : 
146 I. C. 792, Mahadeo Baburao v. Anandrao Shan- 
karrao. 

2. (’24) 51 Cal. 703 : 11 A. I. R. 1924 Cal. 661 : 80 
I. 0. 881, Matburapore Zomindary Co., Ltd. v. Bhasa- 
ram Mondal. 

3. (’76-77) 2 Cal. 327 : 4 I. A. 66 : 3 Sar. 677 (P. C.), 
Abidurmiessa Khatoon v, Amirunniesa Ebatoon. 

Afanindra Nath Qhose, Bejoy Kumar Bhose and 
(Stvadas Ohose — for Appellants. 

Prokash Ch. Pakrasi and Babindra Nath Mitra— 

for Respondent. 

ChakravaFtti J. — The question of law 
raised by these appeals appears to be one of 
.first impression. The two appeals are directed 
against a common order passed in two different 
exeoution cases which were started against diffe¬ 
rent judgment-debtors with respect to two diffe¬ 
rent decrees. But both were started by the 
respondent who claimed to be an assignee from 
the common decree-holder. 

[ 2 ) The material facts are as follows. It 
appears that on 22-9-1946, the Jessore Loan 
Company obtained two final mortgage decrees, 
one against the appellants in each of these 
appeals. The preliminary decrees which were 
made final were new decrees passed under the 
Bengal Money-lenders Act, but nothing turns 
on that circumstance. 

[8) On 4-2-1946, this Court, on its Original 
Side, made an order under s. 153A, Companies 
Act, sanctioning a scheme of amalgamation of 
the Jessore Loan Company with the Bank of 
Calcutta Ltdf^ and by the same order provided 
for the transfer to the latter company of all the 
assets and liabilities of the former in accordance 
with the scheme of amalgamation. The order, 
after stating that the scheme “as set out in the 
Chairman’s Beport filed herein and in the 
schedule hereto” was sanctioned, proceeded to 
state 08 follows: 

“And it is farther ordered that the whole of the 
undertaking, assets ^and all properties, moveable and 
immovable, and liabilities of the said transferor Com- 
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pany, Jessore Loan Co. Ltd., do vest in the Bank of 
Calcutta Ltd., in accordance with the said scheme of 
amalgamation.” 

The relevant clause in the schedule to the order 
was as follows: 

”1. That all the outstanding assets of Jessore Loan 
Company Ltd., except so much os is necessary to pay 
out the security deposits to its employees, will vest 
absolutely in the Bank of Calcutta Ltd. on and from 
the 30th day from the filing of the sanctioned scheme 
with the Registrar of the Joint Stock Companies.” 

The time 6xed by the order for the filing of the 
scheme was “fifteen days from the date of filing 
of this order.” It is not disputed that the scheme 
was duly filed, as directed. Nor can it be dis¬ 
puted that at the date the vesting took place, the 
two decrees were among the outstanding assets 
of the Jessore Loan Company. 

[4] On 16-7-1946 the Bank of Calcutta Ltd., 
applied for execution of the two decrees, “in 
place of the Jessore Loan Company Ltd.” In 
col. 11 of the applications for execution, a prayer 
was inserted for substitution of the Bank of 
Calcutta Ltd., as the decree-holder on the basis 
of the High Court’s order under s. 163a, Com¬ 
panies Act. 

[6] By their petitions of objection filed on 
24-12-1946, the judgment-debtors in both the 
cases took the plea inter alia, that inasmuch as 
no notice under 0. 21, B. 16 , Civil P. 0., had 
been served, the execution proceedings were not 
maintainable. The respondent company, in its 
answer to this plea, did not claim that any 
notice under 0 . 21 , R. 16 had been served, but ite 
case appears to have been that since there had 
been no 'transfer by assignment’, no such notice 
was necessary. 

[6] By its order dated 20-1-1947, the Court 
found in favour of the respondent and held that 
the case being not one of transfer by assign¬ 
ment but of transfer by operation of law, the 
respondent was not required to serve any notice 
under o. 21 , B. 16, Civil P. 0. The other pleas 
taken by the appellants were also overruled and 
in the result their petitions of objection were 
dismissed. Thereupon, the present appeals were 
preferred. 

[7] The learned advocate, appearing for the 
appellants, limited himself to the plea under 
0.21, R. 16 and did not seek to re-open the ques¬ 
tion raised by the other pleas. His sole conten¬ 
tion was that in a case like the present, the trans¬ 
fer of the assets of the amalgamated company 
really took place by virtue of the scheme of 
composition entered into by that company ; 
in other words, by assignment. The sanction of 
the Court was only super-added to the contract 
between the parties, os in the case of compro¬ 
mise decrees, but it was not by the force of the 
Court’s order that the assets were transferred. 


The learned advocate further contended that 
the transfer of the assets of a company under a 
scheme of amalgamation could not be said to be 
a transfer “by operation of law” and in support 
of his contention relied upon the decisions ia 
67 Bom. 513^ and 51 cal. 703.^ 

[8] The contention of the appellants is founded 
on the proviso to 0.21, R. 16, Civil P. 0. The 
rule provides that where the interest of any 
decree-holder in a decree is transferred by assign¬ 
ment in writing or by operation of law, the 
transferee may apply for the execution of tl^e 
decree. Then comes the proviso which, as 
amended by the Calcutta High Court, reads as 
follows: 

“Provided that where the decree, or euoh interest as 
aforesaid, has been transferred by assignment, notice of 
such application shall be given to the transferor and 
judgment-debtor, and until the Court has heard their 
objections (if any), the decree shall not be executed 
provided that if, with the application for execution, an 
affidavit by the transferor admitting the transfer or an 
instrument of transfer duly registered be filed, the 
Court may proceed with the execution of the decree 
pending the hearing of such objections.” 

[9] It was contended on behalf of the respon¬ 
dent that the present case came within the 
exceptions to the proviso.. A copy of the High 
Court’s order under S. 153A had been, it was 
said, filed along with the application and there¬ 
fore 'an instrument of transfer’ had been filed. 
Besides, the application, which contained a state¬ 
ment as to the transfer, had been verified on 
behalf of the Bank of Calcutta Ltd., and since, 
by the amalgamation, the Jessore Loan Com¬ 
pany had merged in and become one with the 
Bank of Calcutta, the verification, it was.said, 
was an "affidavit by the transferor.” 

ClO] This contention appears to us to be mis¬ 
conceived. The exceptions to the proviso do not 
provide that if the requirements mentioned 
therein are complied with, no notice under 0.21. 
B. 16 need be given. All that they provide is 
that if one or other of them applies, the execu¬ 
tion need not be stayed till the objections of the 
transferor or the judgment-debtor are heard and 
disposed of, hut may proceed and the objections 
may be heard in the course of execution, the 
validity of the proceeding abiding the reat. 
This can only mean that on notice being given, 
the execution may nevertheless proceed, subject 
to such exceptions as may be taken. The respon¬ 
dent, therefore, could not succeed merely by 
showing that the case came under one or other 
of the exceptions for the plea based on non- 
service of a notice would still not be avoided. It 
might perhaps be reduced to a'weaker plea, for 
since provision has been made by the Calcutta 
Amendment for the hearing of the objections in 
the courae of the execution proceedings, non- 
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Borvioe o! notice under b. 16 might be treated os 
no more than an irregularity. But however 
that may be, on the facts of the present case, we 
are of opinion that it does not come under either 
of the exceptions. The respondent’s advocate 
overlooked the fact that by calling the High 
Court's order an 'instrument of transfer,’ he 
went perilously near conceding that the transfer 
was by assignment. We are by no means satis¬ 
fied that the order can be regarded as an instru¬ 
ment of transfer, but assuming, it can be so 
regarded, it appears from the record that in fact 
no copy of the order was filed along with the 
application. The first exception is thus of no 
assistance to the respondent. As regards the 
second exception, it may be pointed out first 
that a verification is not an affidavit; and, in 
any event, we dissent altogether from the propo¬ 
sition that an affidavit by the Bank of Calcutta 
could be treated as an'affidavit by the transferor’ 
within the meaning of the proviso to O. 21, B. 16. 

A rule devised to give an opportunity to the » 
alleged transferor to admit or deny the transfer 
obviously contemplates the duality of tiie trans¬ 
feror and the transferee and a statement by the 
transferee company, even if it had absorbed the 
transferor, could not possibly do duty for a 
statement by.the latter. We may add that under 
‘the terms of the High Court’s order, although 
the assets of the Jessore Loan Company would 
vest in the Bank of Calcutta on and from the 
80 th day of the filing of the scheme with the 
registrar of Joint Stock Companies, the former 
Company would be dissolved and cease to exist 
only after its share-holders had been allotted 
shares in the latter company. There is no evi¬ 
dence when such allotment took place and thus 
no evidence when the Jessore Company, as a 
separate entity, ceased to exist. 

[U] The learned advocate for the respondent 
also contended that since O. 21, R. 16 required 
notice to be given to the transferor and the 
judgment-debtor and since by reason of the 
amalgamation, the transferor bad ceased to exist, 
his client was relieved altogether of the duty of 
giving notice. We can only characterise this 
argument as extraordinary. Assuming that the 
Jessore Loan Company no longer existed, it is 
difficult to see how by reason of that circum¬ 
stance the judgment-debtors were deprived of 
their right to receive a notice. If a statute pro¬ 
vides that noitioe must be given to two different 
parties, it cannot and does not mean that notice 
must be given to both of them or not at all and 
that if one of them cannot be served, because he 
does not exist, the other also forfeits his right. 

[12] The special contentions of the respondent 
having thus disposed of, we may now tom to 
the examination of the main question. On that 
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question the view taken by the Court below is, in 
our opinion, correct. 

' [13] It is to be observed that 0.21, R.IO 
requires a notice to bo given only in a case of 
transfer by assignment. The real matter for 
enquiry is therefore whether the transfer in the 
present case is such a transfer and not whether 
it is a transfer by operation of law or otherwise. 
If the transfer was not by assignment, the appel¬ 
lants must fail, in whatever other manner it 
may have been effected. The argument that the 
transfer was not by operation of law is relevant 
only on the footing that a transfer can only be 
by alignment or by operation of law, so that if 
it is not the latter, it must necessarily he the 
former. In our opinion, however, the better 
method of approach is the direct one and it 
would be more useful to consider whether the 
transfer was one by assignment. 

[14 J In order to find an answer to that ques¬ 
tion, it is not necessary to go beyond S. 163A, 
Companies Act. That section pre-supposes that 
an application has been made to the Court 
under S. 153 for the sanctioning of a compromise 
or arrangement and enaola that the Court may, 
either by the order sanctioning the compromise 
or arrangement or by a subsequent order, make 
provision for certain matters, provided two con¬ 
ditions are satisfied. The first condition is, to 
quote only the material part, that 

‘‘it is shown—that the compromise or arrangement has 
been proposed for the purposes of or in connection with 
a scheme for . . . the amalgamation of any two or more 
/ companies.” 

It is to be observed that up till then, the com¬ 
promise or arrangement has only been proposed. 
The second condition is that it is shown that 
under the scheme the whole or any part of the 
undertaking or the property of any company 
concerned in the scheme (in .this section referred 
to as the transferor-company) is to be transferred 
to another company (in this section referred to 
as ‘the transferee company’). It is again to be 
observed that up till then the property is only to 
be transferred. There is yet no completed trans¬ 
fer. The section goes on to say that if the con¬ 
ditions mentioned above are satisfied, the Court 
may, by its order sanctioning the scheme or a 
further order, provide inter alia for : 

“(a) the transfer to the transferee company of the 
whole or any part of the undertaking and of^the pro- 
petty or liabilities of any transferor company.^ 

[16] It is to bs observed that the section does 
not merely say, as does 0.23, R. 3 in^the case of 
compromises of suits, that the Court shall order 
such agreement, compromise or satisfaction to 
be recorded and shall pass a decree in accor- 
dance therewith”-'but directs the making of a fur¬ 
ther order by the Court on its own account for 
the transfer of assets in addition to sanctioning 
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the scheme. Even then, it is not left to the order 
itself to effectuate the transfer by its own force 
as an order of the Court. It is provided further 
by 8ub-s. (2) of the section that: 

“Where an order under this section provides for the 
transfer of property.. that property shall, by virtne*of 
the order, be ‘transferred to and vest in ... . the 
transferee company.” 

There, at last, the transfer is accomplished: and 
the clear statutory provision is that it takes 
place by virtue of the order passed by the Court. 
It does not take place by an assignment by the 
transferor company, for that company makes no 
assignment at all, either in substance or in form. 
It only makes a proposal and submits it to the 
Court. Nor does the transfer take place by the 
scheme as sanctioned by the Court, so that it 
may be said that what happens is only that to 
the scheme, the sanction of the Court is super- 
added as in the case of ordinary compromise 
decrees. The actual transfer is brought about by 
the further order, operating with the force con¬ 
ferred on it by sub-s. ( 2 ) of S. 153A, Companies 
Act. In other words, it is a transfer otherwise 
than by assignment. 

[161 In view of our conclusion that the trans¬ 
fer in the present case was not by assignment, it 
. is unnecessary to consider whether it was a 
transfer “by operation of law.” That phrase has 
been the subject of judicial decisions not all of 
which are easily intelligible. In most of them, in 
explaining the meaning of the phrase in a general 
way, an interpretation is given which suggests 
that it would apply only in cases where certain ^ 
events, not connected with any act on the part 
of anybody towards making a transfer," happen 
and the law, operating on those events, brings 
about a transfer. But in giving illustrations, 
examples are included which involve acta done 
to bring about a transfer, though with the aid of 
the law. Thus, for example, both 57 Bom. 613 ' 
and 51 Cal. 703,^ cited by the appellants, mention 
transfer on death or by devolution or by succes¬ 
sion, but, curiously enough, and purchase at a 
court sale in execution of a decree. Other cases 
mention partition or declaratory decrees. The 
three illustrations of death, devolution and suc¬ 
cession are traceable to the decision of the Judi- 
cial Committee in 2 Cal. 327^ where their 
Lordships, after pointing-out that no transfer by 
assignment was pretended in the case before 
them, observed that no incident had occurred on 
which the law could operate to transfer the 
estate from the owner and added there had been 
no death, no devolution and no succession. The 
appellants before us contended that these three 
illustrations were exhaustive and that, in any 
event, other cases of transfer by operation of 
law must be of a like character. As to that con. 
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tention, we would only observe that a decision 
is not to be read like a statute and reading the 
observation with reference to its context, we 
are unable to agree that their Lordships eve^ 
intended to lay down what would constitute a 
transfer by operation of law, not to speak of 
giving an exhaustive list of possible circum¬ 
stances. On the other hand, Indian decisions, if 
we may say so without disrespect, seem to have 
taken-'operation of law” to mean operation of 
law or the law Courts. If the actual decisions in 
the Indian cases be any guide to the true mean¬ 
ing of the phrase, there can be no question that 
the transfer in the present case, being a transfer 
by virtue of an order of the Court and by the 
force of s. 163 A (2), Companies Act, is a transfer 
by operation of law. 

[ 17 ] It is, however, sufficient for our present 
purpose to hold, as we do, that the transfer was 
not one by assignment and accordingly the 
appellants were not entitled to a notice under 
I O. 21 , R. 16, Civil P. C. The only contention 
urged in the appeals thus fails. The appeals are 
accordingly dismissed with costs, which we 
assess at 3 gold mohura for each appeal. 

Ellis J.—I agree. 

D.s. Appeals dismissed. 


A. 1. R. (33) 1948 Calcutta 134 [C. N. 66.] 
Qopendra Nath Das J. 


Johuran Bibi and others — Judgment- 
debtors — Appellants v. Howrah Jute Mills 
Co., Ltd .— Decree-holder — Respondents. 

a. F. a. 0. Nos.' 61 to 116 and Civil Rales Nog. 
492 (M) to 546 (M) of 1947, Decided on 23-6’1947, from 
orders of Dist. Jadge, Howrab, D/- 24-1-1947. • 

(a) Civil P. C. (1908), S. 104 (1) — Order rejecting 
appeal for failure to file copy of judgment—Appeal. 

No appeal lies to the High Coart from an order of 
District Jadge rejecting the memotandam of appeal for 
failure to file copy of jadgment: 19 A. I. R. 1982 Cal; 
482 and 23 A. I. R. 1936 Cal. 804, Rel. on ; 16 Mad. 
285 ; 22 Mad. 155 and 7 All. 887, Dissent. [Para 8 ] 

Annotation.—(*44‘Com.) Civil P. 0., S. 104, N. 4. 


(b) Civil P. C. (1908), O. 41, R. 1—Appeal against 
order in execution — Filing of copies of judgment 
and decree, when necessary — Limitation, startine 
point—Limitation Act (1908), Art. 152 

The effect of R. 2 of O. 43 is to attract the operation 
of O. 41, R. 1 in cases of appeals from orders. The 
Code draws a clear distinction between judgments and 
formal orders even in oases under S. 47. The Civil Boles 
a.na Orders of the Calcutta High Court do not, however, 
contemplate the drawing up of a formal decree exoent 
m cases where costs are awarded in disposing of objeo- 
r“ S. 47. 12 , 13 ] 

in tne case of an order, quite as mnch. as in the case 
of a decree there may be a judgment which glvM a 
statement of the ground upon which the decree or 
order IS based. It is obvious, therefore, whether an 
appeal is presented against a decree or an order, the 
memorandum ought to be accompanied by a copy of 
ine jadgment as also by a copy of the decree or oidep 
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aa the case may be. It frequently happens that in oases 
of exeooUou proceedings, though there is a judgment, 
an order, ^at is the formal exprossiou of the deoisiou, 
is not drawn up. In such cases the concluding portion 
of the judgment which embodies the order may be 
treated as the order against which the appeal is pre- 
ferred. In such a contingency it would be sufdoient for 
the appellant to attach to his memorandum of appeal a 
oopy of the judgment alone, and time should run from 
the date of the judgment. Where, however, there is a* 
judgment stating the grounds of the decision and a 
separate order is also drawn up embodying the formal 
expression of the decision, copies of both the documents 
must be attached to the memorandum, and the appel¬ 
lant is entitled to a deduction of the time taken up in 
obtaining copies thereof: 14 I. C. 1006 (Oal.), Foil ; 13 
A. I. R. 1926 Cal. 688, Disting, [Para 15] 

Where, therefore, in execution proceedings, the Court 
while rejecting the objections of the judgment-debtor 
has passed an order “judgment delivered. The case is 
dismissed with costs,” and has subsequently passed 
.another order “Decree. The applicant to pay Re. 1*0*6 
to the decree-holder as costs,” the decree in the case 
must be taken to be hoth the orders taken together and 
time for appeal nmBt be computed from the date of the 
second order. . [Para 17] 

Annotation.—('44-Com.) 0. P. 0., 0. 41, R. 1, N. 4; 
<’42-Com.) Lim. Act, Art. 162, N. 6. 

(c) Civil P. C. (1908), O. 41. R. 1 — Execu¬ 
tions against number of judgment-debtors—Their 
'Objections beard together without opposition by 
decree-holder—Disposal by one order—Appeals by 
judgment-debtors—Prayer for analogous hearing— 
Copy of judgment filed in one appeal — Filing of 
separate copies in diiferent appe^s held should be 
dispensed with. 

Rules of procedure are not made for the purpose of 
.hindering justice : 10 A.l.B. 1923 P. C. 128, Rflf. on. 

[Para 18] 

The decree-holder started a number of execution pro- 
•oeedingB against a number of judgment-debtors. The 
latter filed objection petitions and on their application 
which was not opposed by the decree-holder, the Court 
directed that ail the objections should be heard together 
and were accordingly treated analogously and disposed 
of by one order. The judgment-debtors filed different 
appeals against this order. There was a prayer made 
^before the Court for the analogous hearing of the 
appeals; a certified copy of the judgment had been filed 
in one of them, and a prayer was made for exemption 
’from filing copies of the judgment as it had been filed 
In one of the oases. This prayer was rejected by the 
iDistriot Judge : 

Held that Appellate Court should have dispensed 
with the filing of separate copies of judgment in the 
different oases: 27 A. 1. R. 1940 Fat. 176 andtlO A.I.R. 
1923 AU. 679, Rel. on. [Para 18] 

Annotation.—['44-Oom.) 0. P. C., 0. 41, R. 1, N- 6. 

Cases referred :— 

1. (*93) 16 Mad. 285, Ayyanna v. Nagabhushanam. 

2. (*99) 22 Mad. 155, Zamindar of Tnnl v. Benayya. 

'3, r85) 7 AU. 887, Bup Singh v. Mukhraj Singh. 

-4. (*32) 69 Cal. 888 *. 19 A. I. R. 1932 Gal. 482 : 138 
I. C. 643, Jnanada Sundari v. Madhub Chunder. 

5. (’37) I. L. B. (1937) 1 Cal. 103 : 23 A. I. B. 1936 
Csl. 801 : 168 I. 0. 208, Oharaslla Dasi v. Abilash 
Bauri. 

<6. (*12) 16 C. L. J. 498 : 14 I. C. 1006^ Kamala Devi 
V. Tarapada Mukherji. 

*7. (’18) 40 All. 12 : 6 A. I. B. 1918 AU. 394 : 42 I. C. 
888, Qasim AU Khan v. Mt, Bhagwanta Kuar. 

(’42) 29 A. I. R. 1942 Oudh 349 : 200 I. C. 479,- 
j%Ji^prosanna v« Rampal. 


9. ('02) 6 C. W. N. 288, Khirodc Sundari Dovi v 
Jnancndra Nath Pal. 

10. (’12) 16 0. L. J. IIG : 17 I. 0. 99, Horn Chandra 
V. Jadubohandra. 

11. ('12) 16 0. L. J. 133 ; 17 I. C. 110, Binapani Dovi 
V. Saslu Bhusan-. 

12. (’40) 16 Luck. 609 ; 27 A. I. R. 1910 Oudh 351 : 
188 I. C. 226, Mangrey v. Sunder. 

13. (’26) 30 C. W. N. 479 : 13 A. I. R, 1926 Cal. 038 : 
95 I. 0. 245, Dobondra Nath v. Nagondra Nath. 

14. (’23) 50 I. A. 183 : 10 A. I. R. 1923 P. C, 128 : 2 
Pat. 676 : 74 I. C. 747 (P. 0.), Indrajit Pratap v. Amar 
Singh. 

15. (’40) 27 A. I. R. 1940 Pat. 176, Bodh Narain v. 
Mahabir Prasad. 

16. (’23) 10 A. I. R. 1923 All. 679 : 74 I. 0. 76J, 
Eausilla Kuer v. Mt. Sukh Dei. 

Sarat Chandra Janah, Binode Dehary Haidar and 
Arun Kumar Jana — for Appellants. 

Chandra Sehhar Sen and Susil Chandra Dutta — 

for Respondents. 

Judgment. — These appeals are on behalf 
of the judgment-debtors. The respondent, the 
Howrah Jute Mills Company Limited, obtained 
decrees for rent against different judgment- 
debtors and put those decrees into execution. 
The different judgment-debtors filed objections 
to the execution of the decrees under S. 47, Civil 
P. C. On an application filed by the judgment, 
debtors on 25-5-1946, the judgment-debtors limited 
their objections to the following grounds: (i) that 
the judgment-debtors had made certain pay¬ 
ments which were not credited in the execution 
petition; (2) that the decrees for mesne profits 
were without jurisdiction; (3) that the application 
for execution was barred by time. 

[2] On the application of the judgment-debtors 
dated 29-5-1946, which was not opposed by the 
decree-holders, the Court directed that all the 
objections should be heard together. These peti- 
tions of objections were accordingly treated 
analogously. By an order of the Court dated 
21-9-1946, except in some cases the objections 
were disallowed. The judgment which was passed 
was directed to be kept with the records of 
Misc. Qase No. 17 of 1946. 

[3] The judgment-debtors preferred appeals to 
the Court of the District Judge. These appeals 
were rejected on the ground that certified copies 
of the judgment had not been filed in every one 
of these cases. Against the order of the District 
Judge, rejecting the memorandum of appeals, 
the judgment-debtors have come up to this 
Court. The appeals in this Court are numbered 
as 8 . M. A. NOS. 61 to 115 of 1947. 

[ 4 ] The facts in 8. M. a. no. 6i of- 1947. and 
8. M. A. NOS. 72 to 116 of 1947 are similar. I shall 
deal with the facts in S. M. A. No. 61 of 1947. 
This Second Miscellaneous Appeal arises out of 
Miac. Appeal No. 190 of 1946 of the Court of the 
District Judge, Howrah, which in its turn arises 
out of Miso. Case no. 16 of 1946 of the Court of 
the Subordinate Judge, 3rd Court, Howrah. 
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[5] It appears from the order sheet in Misc. 
Case No. 15 of 1946 that the learned Subordinate 
Judge dismissed the objections filed by the 
judgment-debtor by an order dated 21-9.1946. 
The entry in the order sheet was as follows: 

"Order No 26 dated 21-9-46. Judgment delivered. 
The cage is digmissed with costs as per judgment kept 
with the record of Misc. Case No. 17 of 1946.” 

The next order is Order No. 27 dated 8-11-46, 

recorded in the order sheet of the corresponding 

execution case, namely, Title Excn. Case No. 27 

of 1946. This Order runs as follows: 

"Order No. 27 dated 8-11-46. The Misc, Case having 
been disposed of the execution case is put up to-day. 
Decree-holder to take steps by 22-11-46.” 

The next order in the order sheet is order No. 28 
dated 18-11-46. 

[6] The judgment-debtor filed the appeal in 
the Court of the District Judge on 10-12-1946. In 
the memorandum of appeal the judgment-debtor 
stated that the appeal was being filed against 
the order dated 21-9-1946, and the decree dated 
18-11-1946. Along with the memorandum of 
apx)eal, she filed a certified copy of order No. 28 
dated 18-11-1946. This order runs as follows: 

"Order No. 28 dated 18-11-46. Decree in Misc. Case 
No. 16 of 1946. The applicant Sm, Jahnran, wife of 
late Haji Pir Buksh of Chew’s Garden, Police Stetion 
Bibpur, District Howrah to pay Be. 1-0-6 to the decree- 
holder Howrah Mills Co. Ltd., of 4, Clive Street Calcutta 
as costs of the aforesaid Mis. J. Case.” 

A copy of this order-sheet, as appears from the 
endorsement on the certified copy filed, was 
appHed for on 18-11-1946. On 19-11-1946 the 
judgment-debtor was asked to supply the re- 
qmsite number of stamps and folios. On 21 - 11 - 
1946 the judgment-debtor put in requisite stamps 
and folios. The copy was ready for delivery on 
21-11.1946, and it was delivered to the judgment, 
debtor on 27-11.1946. Along with the memo¬ 
randum of appeal, the judgment-debtor filed a 
petition praying exemption from filing a certified 
Wpy of the judgment passed by the Subordinate 
Judge dismissing her objection case on the ground 
that the ^rtified copy of the said judgment had 
been med in Misc. Appeal no. 173 of 1946 of the 
said Court by another judgment-debtor. On the 
memorandum being filed, the Sheristadar made 
a note dated 11-12-1946 stating that the copy of 
the judgment had not been filed and he referred 
to the petition filed by the judgment-debtor 
praying for exemption as aforesaid; he further 
remarked that the appeal seemed to have been 
filed beyond the period of limitation. On 13 - 12 - 

1946 the District Judge psisaed the following 
order: ® 


"Order No. 2 dated 13-12-46. Read ofiSee note. Cot 

Lower Court is to be filed h 
defects to be removed by then. Tl 
appellant do ci:plain by 18-12-46 why the memo i 
appeal should not W rejected as time barred.” 

The next orJor is Order No. 3 dated 18-12-1946. 


"Appellant filed a petition under S. 6, Limitatfozr 
Act. Issue notice fixing 6-1-47 for hearing on Limita¬ 
tion. Defects removed. Written notice to be filed at 
once. Copy of judgment is to be filed positively by 
6-1-47. The reasons recorded as per Court's order 3 of* 
date in Misc. Appeal No. 185 of 1946,” 

On 6-1-1947 the Court directed that the memo, 
randum of appeal would be rejected unless a 
copy of the judgment was filed by 24-1-47. On 
13-1-1947, the judgment-debtor applied for a copy 
of order no. 26 dated 21-9-1946 passed in Miso. 
Case NO. 16 of 1946 and obtained a copy of the 
said order on 22-1-1946. That Order is to the 
following effect: 

"Judgment delivered. The case is dismissed with 
costs as per judgment kept with the record of Miso. 
Case No. 17 of 1946.” 

The appellant filed a copy of this order on 
24-1-1947. On that date the District Judge re¬ 
corded the following order: ^ 

"Notice served. Respondent has, already entered 
appearance. Copy of judgment not filed but only copy 
of order sheet ^ed. The memo of appeal is rejected, 
0 . P, will get costs of appearance only.” 

[7] Against this order and similar orders 
passed in the different cases the judgment- 
debtors have preferred the appeals now before 
me. It appears that the appeals were filed in. 
this Court on 4-3,1947. They were admitted 
under o. 41, B. ii. OivU P. 0., by R. C. Mitter 
and A. Ahmad JJ. on the same day and it was 
further ordered: 

"Let the appeals be beard together. We dispense 
with the filing of the separate copies of the judgment 
for the appeals as prayed for in the application,” 

[8] Mr. Jana appearing for the appellants^ 
has contended that the lower appellate Court 
was not right in rejecting the memorandum of 
appeals for a failure on the part of his clients 
to put in separate copies of the judgment in the 
different appeals. Mr, Sen appearing for the 
decree-holder respondent has raised a prelimi¬ 
nary objection that no appeal lies to this Court 
against the order of the District Judge rejecting 
the memorandum of apjpeal. The question whe¬ 
ther an api) 0 al lies or not has come up before 
the different High Courts in several oases. In 
16 Mad. 285,' 22 Mad. 155^ and 7 ALL. 887,® the^ 
view has been^ taken that the appeal was oom- 
^tent. The view so taken by the Madras and 
Allahabad High Courts has not found favour 
with this Court. In 69 Cal. 388,* this Court ex^ 
pre^y di^nted from the view taken in 7 ALL, 

n ^ • same effect is a later decision of 
this Court in I, L. B. (1937) 1 Cal. 103.® The view 
taken by this Court is supported by the plain 
words of s. 2, cl. ( 2 ) read with the opening words 
of S. 104 ( 1 ), Civil P. C. The appeals are there- 

Having regarf to the nature 
of the question now before me, I have decided 
to treat the memorandum of appeals filed in the 
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different oases as petitions under S. 116, Civil 
P. 0., invoking the revisional lowers of this 
Court. 

[9] It now remains for me to consider the 
propriety of the order of the District Judge re¬ 
jecting the memorandum of appeal. Order 43, 
R. 2, Civil P. C., says that the rules of o. 41 
shall apply, so far as may be, to appeals from 
orders. It is well settled that the effect of R. 2 
of 0. 43 is to attract the operation of o. 41, R. 1, 
Civil P. C. See 16 O. L. J. 498,® 40 ALL. 12^ and 

A. I. B. 1942 oudh 349.® It follows therefore that 
the memorandum of appeal, which may be died 
against an order, must be accompanied by a 
certiffed copy of the decree and a certified copy 
of the judgment, \mless the Court exempts the 
appellant from the necessity of filing a certified 
copy of the judgment. A question naturally 
arises as to whether in case of orders passed 
imder 8.47, Civil P. C., the judgment pronounc¬ 
ed by the Court may be regarded as a decree or 
whether a separate formal order, which may be 
drawn up, providing for costs may be taken as 
a decree in the case. In order to answer this 
question, I shall refer to the provisions of the 
Code and to the Buies and Circular Orders 
framed by this Court and the cases bearing on 
the point. The word “decree” is defined in s. 2, 
ol. (2) of the Code to mean 

“(he formal espression of an adjadication which so far 
as regards the Coart expressing it, conclusively deter¬ 
mines the rights of the parties with regard to all or 
any of the matters in controversy in the suit and may 
be either preliminary or final. It shall be deemed to 
include the rejection of a plaint and the deterznination 
of any question within S. 47 or S. 144, but shall not 
include: (a) any adjudication from which an appeal lies 
as an appeal from an order, or (b) any order of dismis* 
sal for default.” 

[10] The word “judgment” is defined in S. 2, 
cl. (9) of the Code to mean “the statement given 
by the Judge of the grounds of a decree or 
orders.” 

[ 11 ] The word “order” is defined in S. 2, cl. 
(14) of the Code to mean “the formal expression 
of any decision of a civil Court which is not a 
decree.” 

[12] . Order 20, R. 6 of the Code states what 
the contents of a decree should be. Order 20 , 

B. 6 (1) states that : 

“The decree shall agree with the judgment; it shall 
contain the number of the suit, the names and descrip¬ 
tions of the parties, and partioolars of the claim, and 
shall specify clearly the relief granted or other deter¬ 
mination of the suit.” 

8ub-rale (2) then says : 

“The .decree shall also state the amount of costs in- 
onrred In the suit, and by whom or out of what proper¬ 
ty and in what proportions such costs are to be paid.” 

I It would, therefore, follow that the Code draws 
deu distinction between judgments and formal 
orders even in cases under s. 47, Civil P. 0. 


[13] In Civil Rules and Orders framed by this 
Court, Vol. 1 , (1936 Edn.) provision has been made 
in B. 187 for the drawing up of formal orders in 
certain clauses of orders passed under tlie Code. 
That rule, however, does not oxi)reg3ly refer to 
orders under S. 47, Civil P. C., altliough ll. 18G 
expressly states that a decree should bo drawn 
up on cases of rejection of a plaint, which has 

''the force of a decree. Orders under s. 47 also 
have the effect of the decree under s. 2 , cl. ( 2 ), 
Civil P. C., but no express rule has been framed 
in cose of orders under S. 47. It would seem that 
the Civil Buies and Orders did not contemplate 
the drawing up of a formal decree except in 
cases where costs are awarded in disposing of 
objection under s. 47, Civil P. 0. 

[14] I shall now refer to the oases bearing on 
this point. In 6 0. w. N. 283® Maclean C. J. at 
p. 284, column 2 observes as follows : 

“This is an appeal from an order under S. 244 of the 
Code and under S. 2 of the Code, the order itself Is the 
decree.” 

Banerjee J. concurred in that decision. The 
decision was that in an appeal from an order 
under s. 244 (corresponding to s. 47 of the pre¬ 
sent Code) it was sufficient to attach to the 
memorandum of appeal a certified copy of the 
judgment and that it was not necessary to file a 
certified copy of the decree, even though one was 
drawn up incorporating the operative part of the 
judgment. 

[15] Mr. Sen appearing on behalf of the res¬ 
pondent has rglied on the observations made by 
Maclean C. J. and has argued that as in the pre¬ 
sent case a certified copy of the judgment which 
is the decree in the case, was not filed, there was 
in law no appeal before the District Judge. See 
16 C. L. J. 116^® and 16 C. L. J. 133.“ The view 
taken in 6 C. w. N. 283® has been dissented from 
by this Court in 15 C. L. J. 498.® Mukherji J. 
delivering the judgment of the Court observed 
as follows : 

“In the case of an order quite as much as in the case 
of a decree there may be a judgment which gives a 
statement of the ground upon which the decree or 
order is based. It is obvious, therefore, whether 
an appeal is presented against a decree or an order, 
the memorandum ought to be accompanied by a 
copy of the judgment as also by a copy of the decree 
or order as the case may be. Row it frequently 
happens that in cases of execution proceedings, though 
there is a judgment, an order, that is, the formal ex¬ 
pression of the decision is not drawn up- In such cases 
the concluding portion of the judgment which embodies 
the order may treated as the order against which 
the appeal is preferred. In such a contingency, it would 
be sufficient for the appellant to attach to his memo* 
random of appeal a copy of the judgment alone, and 
time should run from the date of the judgment. Where, 
however, as in the case before us, there is a judgment 
Btating the groundsof the decision and a separate order 
is also drawn up embodying the formal expression of 
the decision, copies of boffr the documents must be^ 
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■ attached to the momovandum, and the appellant is en- 
'titled to a deduction of the time taken up in obtaining 
copies thereof.” 

Referring to the case in 6 C. W. N. 283,® his 
Lordship (Mukherji J.) proceeded to observe that 
in that case it was not necessary to set out sepa- 
rately the operative part of the judgment and no 
formal order appeared to have been drawn up. 
Where, however, an order for costs is made, it is 
incumbent to draw up a formal order stating the 
amount of costs to be paid by one party to the 
other. In the case referred to, i. e., 15 C. L. J. 
498,® the appellant had attached to the memoran¬ 
dum of appeal a copy of the formal order. The 
appeal as filed was in time if the period of 
limitation for the filing of the appeal was calcu¬ 
lated from date of such a formal order. It was 
held in that case, that time would run from the 
date of the formal order, and the appeal as filed 
was in time. His Lordship (Mukherji J.) then 
procieeded to say that even assuming that time 
ran from the date of the judgment there were 
sufficient grounds for condoning the delay in 
filing the appeal. Whatever my own views may 
be, I am bound by the decision in 15 c. L. J. 498,® 
which is on all fours with the present case. The 
view taken in the case last cited has found 
favour with the Allahabad High C^urt in 40 
ALL. 12.^ The same view has also been adopted 
in 15 Luck, 669.^^ In the former case the deci¬ 
sion in 6 C, W. N. 283® was distinguished on the 
ground that in that case no separate formal 
order was drawn up. It is true that the High 
Court at Allahabad has a rule ofits own, which 
requires the drawing up of a formal order in 
cases under S. 47, Civil P. C. In the latter case 
the Chief Court of Oudh rejected an appeal 
against an order under s. 47 which was not 
accompanied by a certified copy of the formal 
order, as being barred by limitation, the certified 
copy not having been put in within the period 
prescribed by law for the filing of the appeal. 

[i6] I am not unaware that the decision in 
15 0. L. J. 498® has been commented upon by 
Suhrawardy J. in 30 C. W. N. 479.^® At page '481 
Suhrawardy J, observes as follows : 

I am conscious that in the Courts below formal 
decrees are drawn up in order to show the result of 
litigation. But I am unable to hold that suoh decrees 
must be filed along with the memorandum of appeal 
and that time for presentation of appeals should be 
calculated from the date of such decrees.” 

That case however did not relate to an appeal 
from an order under s. 47 of the Code, but to 
an appeal from an order under S. 158, Bengal 
Tenancy Act. That case therefore is not on 
all fours with the facts of the present case. 

Cl7] In view of the above discussion the 
^decree in the present case must be taken to be 
lorder No. 26, dated 21-9-1946, taken along with 


order no. 28 dated 18-11-1946. Order No. 26 
dated 18-11-1946 is expressed to .be the dedree 
in the miscellaneous case. As I have said 1 am 
bound by the decision in 16 c. L. J. 498.® Follow¬ 
ing that decision I bold that time would run 
in the present case from the date of order No. 28 
viz. 18-11-1946. The appeal was therefore filed 
within time. 

[18] I shall now consider the question whether 
a separate copy of the judgment dated 21-9.1946, 
was required to be filed. As I have said already, 
the appeals were preferred by the different 
' tenants in different execution cases started by 
the decree-holder respondent for recovery of 
decrees for rent. Claims in these cases were . 
not heavy. I think the learned District Judge 
should have adopted the, course, which com¬ 
mended itself to this Court while admitting the 
appeals under O. 41, R, 11. Civil P. 0., and 
should have dispensed with the filing of separate 
copies of judgment in the different cases. If 
that had been done, the parties would have been 
saved unnecessary costs. After all as observed 
by the Judicial Committee of the Privy Council 
in 60 I. A. 183^* at p. 191 “Rules of procedure 
are not made for the purpose of hindering 
justice.’* There was a prayer made before the 
Court for the analogous hearing of the appeals; 
a certified copy of the judgment has been filed 
in one of them. I do not see any reason why 
an order for analogous trial, which was made 
in the trial Court without any objection on the 
part of the decree-holder, should not have been 
made. This was done by this Court, when the 
appeals were admitted. If that order had been 
made, the records would have been complete 
and the Court would have been in a position 
to dispose of all the appeals on reference to 
a certified copy of the judgment, which was. 
filed in one of these cases. In this connection 
I would refer to the case in A. I. B. 1940 pat. 
176,^® where Agarwalla J. of the Patna High Court 
disposed of an objection made in an office note 
that separate copies of judgment had not been^ 

filed in analogous appeals. His Lordship observed;, 
"There seems to be no reason why the appellant 
shonld be obliged to file a copy of the judgment’ wbioh 
is already on the record in the analogous appeal and' 
wbioh is available for use in lx)th the appeals as B. L 
dMS not expressly require that an order which Has 
the force of a decree but which is not a decree shall be 
filed with the meinoranduni**^ 

$ 

In a case reported in A. i. B. 1*923 ALL. 60 ^^ 
where the formal order under-6. 47 pf (is Code, 
which was a verbatim copy of the operfitive part 
of the judgment had not been filed and the 
respondent raised a preliminary objection that 
the appeal was incompetent m the formal order 
was not put in. Walsh J. overruled the con¬ 
tention so raised and observed as follows; .wi 
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, "The failure mattered to nobody and the objootlon 
U one of those futile and childish objections which 
bring the law into, so much contempt in the minds of 
reasonable business people." 

In the foots of the present oases I think on 
order should be made dispensing with the filing 
of separate copies of the judgment in the api)eals 
before the District Judge. 

[19] As I have already said the foots of this 
appeal are similar to those involveddn s. m. a. 
Kos. 72 to 116 of 1947. In all these appeals, 
namely, S. M. A. No. 61 and S. M. A. nos. 72 to 116 
of 1947, the order of the District Judge rejecting 
the memoranda of appeals is set aside and the 
appeals remitted to him on the finding that the 
appeals filed before him were within time and 
that the separate copies of judgment in all 
these appeals are not necessary to be filed and 
should be dispensed with. The learned District 
Judge will now proceed to hear the corresponding 
miscellaneous appeals under o. 41, R. 11 , Civil 
P. 0., and then dispose of those appeals according 
to law. 

[20] As I have held already that the miscel¬ 
laneous appeals mentioned above are incom- 
petent, the above orders are passed treating the 
memoranda of appeals in these cases as petitions 
under S. 116, Civil P. C. There will be no order 
for costs in these cases. The records of these 
appeals may be sent down as soon as practicable 
and the learned District Judge is requested to 
dispose of the corresponding appeals as early as 
convenient. 

[21] There remains a batch of 10 second mis. 
cellaneous appeals, namely s. M. A. nos. 62 to 
71 of 1947. In these appeals the facts are slightly 
different. In the lower appellate Court the judg- 
ment-debtors filed these appeals wibhouCany 
copy, either of the order-sheet or of the judg- 
ment dated 2l8t September 1946. A petition was 
filed on their behalf praying for exemption from 
filing a certified copy of the judgment. Later a 
petition was filed for an extension of time under 
S. 6, Limitation Act. A certified copy of the 

■formal order had been filed later on. The learned 
District Judge will consider whether sufficient 
grounds had been made out for extending the 
time for filing the certified copies of the formal 
orders. In these cases the date of the filing of 
the appeal should be taken to be the date when 
the formal orders passed in the miscellaneous 
cases were filed in his Court. Ifi these cases the 
appeals are incompetent as stated above, and 
the orders are passed in exercise of the revisional 
powers of this Court under s. 115, Civil P. C. 

order of the learned District Judge under 
appeal is set aside. There will be no order for 
in these cases in this Court. , ^ 

[ 22 ] Becords of these appeals may be seht 


down as soon as practicable and tlio learned 
District Judge is requested to dispose of the cor¬ 
responding appeals as early as convenient. 

[23] The connected rules stand discharged 
witliout costs, as the appeals have now been 
disposed of. 

S.O. Order accordingly. 

A. I. R. (33) 1948 Calcutta 139 [0. N 67.] 

Gopendra Nath Da3 J. 

Md. Bedial Alam—Defendant 3 — Appel- 
lant'j. Shah Shamsuddin Ahmad — Plaintiff- 
Despondent. 

A. P. A. D. No. 1043 ot 1942. Decided on 22-5-1947, 
from decree of Sub-Judge, 2nd Court, Chittagong, 
D/- 28-3-1942. 

(a) Mahomedan Law — Wakf — Grant oE pro¬ 
perties for upkeep of takia — Personal grant or 
wakf. 

A sanad was granted to one N who was described as 
a fakir and a Khadin of a Takia. It was stated in 
the Sanad that certain properties were to be set apart 
for the maintenance and upkeep of a Takia. The grant 
was a Bench Saht Lekheraj and Niskar, the primary 
object of the grant being to maintain the Takia : 

Held, that the Sanad was not a personal grant made 
to N but created a valid wakfi 25 A. I. R. 1938 P. C. 
202 and 20 Cal. 810, Rfl/. [Para 4] 

(b) Civil P. C. (1908), S. lOO — New plea—Point 
not raised in Courts below and which was inconsis¬ 
tent with case set up in trial Court not allowed. 

[Para 5] 

Annotation {’44-Com.) C. P. C., Ss. 100 and 101 
N. 55 pts. 5 and 6. 

- Cases referred '.— 

1. (’93) 20 Cil. 810, Mohiuddia v. Saviuddin. 

2. (’38) 25 A. I. R. 1938 P. C. 202 ; 32 S. L. R. 803 : 
176 I. C. 454 (P. C.), Sainmaule Shah v. Ghane Shah. 

Chandra Sekkar Sen and SachindraCh. DasQupta 

—for Appellant. 

HiraXal Chakravarty, Mohendra K. Qhose and 
Asir — for Respondent. 

Judgment.—This is an appeal by defen¬ 
dant 3. The plain tiff brought the suit on the allega¬ 
tion that the disputed land and other lands were 
dedicated by the Emperor Aurangzeb for the up- 
keep of a Darga, a mosque and a Takia of Dar- 
besh Shah Jahed. The Sanad which is marked 
Ex. 1 was signed on behalf of the Emperor 
by Maha Singh, the then Subedar of the Pro- 
vince of Bengal. The grantee was Nurulla Shah. 
In 1842 proceedings were taken by the East 
India Company for the resumption of the lands 
covered by the Sanad and after enquiry they 
were released from assessment of revenue. In 
1881 a suit was instituted in the Court of the 
"Munsif at Sitakund by Ahmadulla, predecessor- 
in-interest of defendants 3 to 13 against Abdul 
Jabbar. That suit ended in a compromise. Abdul 
Jabbar died thereafter and was succeeded by his 
two sons, Ismail and Kobed. Kobed is defendant 
2 in this suit. Ismail died on 4-2-1936. Kobed 
thereafter acted as mutwaUl for some time. It 
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appears that Najumal, defendant 1, who was the 
Am-muktar of Ismail and defendant 2 got their 
names recorded in the collectorate. Defendants 1 
and 2 subsequently executed a deed of release 
in favour of defendant 3 to 13. In 1937 the 
plaintiff instituted a suit, being Suit No. 8/2 of 
1937/1938 against defendants 1 and 2. In that 
suit the District Judge appointed the plaintiff as 
the mutwalli of the wakf estate. Defendants 14 
to 35 were made parties as lessees of the wakf 
estate. The plaintiff alleged that defendants 1 
and 2 were trespassers having no sort of interest 
in the wakf proi^erties. It was further alleged 
that defendants 14 to 35 had no interest under 
the lease, the wakf property being inalienable. 
On these allegations, the plaintiff brought the 
present suit for declaration of title to the disput¬ 
ed property, a wakf property and for possession. 
The suit was contested by defendant 3. The 
material defence was that this was the personal 
property of Nurulla Shah which had devolved in 
course of time on the contesting defendants 3 to 
13. It was further alleged that by the decree in 
the suit of 1881 the personal right of defendant’s 
predecessor Ahmadiffla was recognised. The trial 
Court decreed the plaintiff’s suit and on appeal 
that judgment has been affirmed. Defendant 3 
has preferred this appeal. 

[2] Mr. Sen appearing on behalf of the appel- 
lant has contended in the first instance that on a 
true construction of the Sanad, Ex. 1, it must be 
held that the grant was a personal one subject to 
the obligation of maintaining the Tokia. In the 
second place it was contended that even assum¬ 
ing that the Sanad created a wakf, the plaintiff 
cannot recover possession in view of the tenns 
of the compromise decree in the suit of 1881 . I 
shall deal with these contentions seriatim. 

[3] As regards the first contention, a perusal 
of the Sanad would indicate that it was addres¬ 
sed to Nurulla Shaha who was described as a 
Fakir and a Khadin of the Takia. The grant 
was made on an application made by him for 
endowing certain properties for the upkeep of 
the Takia. An enquiry is said to have been 
made and thereafter the Sanad was granted to 
Nurulla and it was stated in the Sanad that the 
properties were to be set apart for the mainten¬ 
ance and upkeep of the Tahia. The grant was a 
Bench Sahi Lekheraj and Niskar. It is apparent, 
therefore, that the primary object of the grant 
^as to maintain the Takia. In 20 cal. 810,^ 
Amir Ali J. traced the origin of a Takia and its 
subsequent development into a Khankah. It is 
observed in that case as follows: 

"Those Khankahs exist in all parts of India and so 
far as can be gathered from the works relating to them 
have come into existence under the following circum¬ 
stances : A derrish or a sufi of a particular community 
has settled m some locality; so long as he has not 


attained sufficient importance, his place of abode is 
called a takia or or astana, according to his position ixr 
public estimation. His pious life and teachings attract 
public notice, disciples gather round him, and a place- 
is constructed for tbeir lodgment, and the humble tekia- 
grows into a Khankah. After his death, his grave bar 
comes a shrine and an object of pilgrimage, not only 
.for his disciples but for people of distant parte, both 
'Hindus and Mahomedaus.” 

[4] In A. I. B. 1938 p. C. 202,^ to which my 
attention was drawn by Mr. Chakravarti, it is 
pointed out that “a Takia is recognised in law 
as a religious institution and a grant or endow¬ 
ment to it is a valid wakf or a public trust for 
a religious purpose.” The conclusion, therefore, 
is that the Sanad created a pubho trust (wakf), 
This view is supported by the resumption pro- 
ceedings of 1842. Exhibits 4 (a) and 4 lb) would 
show that due enquiry as provided for by the 
Regulations was made and thereafter the pro¬ 
perties covered by the Sanad were released from 
assessment of revenue. It cannot be said that 
the Sanad was a personal grant made to Nurulla. 
The first contention raised by Mr. Sen accord¬ 
ingly fails. 

[5] As regards the second contention, Mi. 
Chakravarty appearing on behalf of the plaintifT 
respondent placed before me the writt^ state¬ 
ment filed in this case and he contended that the 
case sought to be made by Mr. Sen in this Court 
was not to be foxmd within the four comers of 
the written statement, and that no issue was 
joined on this point. Mr. Sen in his reply sug¬ 
gested that the point is involved in issue 3, 
which is to the effect: *‘Is the suit barred by 
res judicata^i "On a perusal of the written state¬ 
ment, I think tile defendant did not make out 
the case which is now sought to be raised on his 
behalf. On the other hand, the written statement 
proceeds on a repudiation of the public character 
of the disputed land. The defendant asserted 
that the disputed properties were the personal 
properties of Nurulla. Issue 8 was raised for an 
entirely different purpose. It appears from the- 
judgment of the trial Court that the defendant 
wanted to say that the plaintiff’s title as mut- 
waUi was not supported by the compromise decree 
of the year 1881. I think, therefore, that it iff 
too late for the appellant to contend that the- 
plaintiff should be deprived of possession of the 
suit land because of the terms of compromise in. 
the suit of 1881. Moreover, the plaintiff waff 
appointed a mutwalli by the District Judgo ffi 
Suit NO. 2/3 of 1937 / 8 . It is extremely doubtful 
whether the terms of the compromise which were- 
entered into between Ahmadulla and Abdul 
Jabbar in their personal capacity, would be bind¬ 
ing on the plaintiff. The second contention also* 
fails. The result, therefore, is that this appeal iff 
dismissed with costs. 



i ««8 

[6] It appears tliat a notice was issued on the 
Oommissiober of Wakfa to appear in this case. 
It does not appear from the order sheet in the 
second appeal why such a notice was issued. It 
is apparent that this notice must have been 
issued at the instance of the appellant. The 
appellant must, therefore, pay the costs of the 
Commissioner of Wakfs which I assess at one 
gold mohur. 

K.S. Appeal dismissed. 
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R. 0. Mitteb and Amir-ud-din 

Ahmad JJ. 

Maliendra Nath Sardar — Appellant v. 
Mahendra Nath Haidar — Bespondent. 

Lgtters Patent Appeal No. 8 of 1944, Decided on 
24-4-1947, from judgment of Henderson J., Reported in 
31 A. I. R. 1944 CaK 305. 

(a) Evidence Act (1872), S. 116 — Rent suit — 
Denial of landlord’s title — Defence when open 
to tenant. 

Although a tenant who had been inducted on'the 
land cannot say that his landlord bad no title to the 
land at the time of letting, he can show that subsequent 
thereto his title to the land had come to an end either 
by transfer or otherwise. That is a legitimate defence 
open to a tenant, and there is no reason why such a 
defence cannot be considered by the Court on the 
ground that another person, who is admittedly not a 
tenant and so an unnecessary party to the rent suit, is 
not on the record of the suit. [Para 3] 

(b) Bengal Tenancy Act (8 [VIII] of 1885), S. 26G, 
snb-ss. (la)and ( 8 ) to (11)—Effect of—Mortgage by 
conditional sale with possession is not automati¬ 
cally extinguished on expiry of fifteen years : 31 
A. I. R. 1944 Cal. 305, Reversed. 

The effect of sub-ss. ( 8 ) to (11) is that the terms of a 
mortgage by conditional sale with possession are modi¬ 
fied to this extent, viz., ( 1 ) that the usufruct from the 
mortgaged premises ia to go to satisfy both the princi¬ 
pal. and interest and that notwithstanding the contract 
embodied in the mortage instrument that the usufruct 
was to be taken to satisfy only interest or part of the 
interest, or interest and only part of the principal, 

( 2 ) that the rate of interest is to taken as 8 per. cent, 
simple (3) and that if necessary some transactions may 
he reopened. It is only in this sense that the mortgage 
is to be regarded as a "complete usufructuary mort¬ 
gage.” The apparent repugnancy between sub-s. (1) (a) 
and sub-s. ( 8 ) is avoided as sub-s. ( 8 ) by its opening 
words overrides other parts of the Act. The last part of 
Bub-B. ( 1 ) (a) so far as it relates to mortgages by condi¬ 
tional sale with possession must be taken to be modified 
by the effect of the terms of sub-ss. ( 8 ) to (11). Hence, 
such a mortgage shall not be deemed to be extinguished 
automatically on the expiry of the period mentioned in 
the instrument or of 16 years whichever is less: 31 
A. I. E. 1944 Cal. 805, Reversed] 84 A. I. R. 1947 Cal. 
249, Foil. ; 33 A. I. B. 1946 Gal. 848 (F.B.), Not 
followed. (Para 9] 

Oases referred '.— 

1. (*46) 60 C. W. N. 678 : 33 A. I. R. 1946 Cal. 848 : 

'226 I. 0. 280 (F. 6 .), Badsha Mia v. Mobarak Ali. 

2. (*47) 61 0. W. N. 140 : 34 A. I. R. 1947 Cal. 249 : 

227 1. 0.189, Taramoni Daasi v. Kalipada Haidar. 
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Prafulla K. Das -• for Appellant. 

A6in^s/i Chandra Ohose — for Roapondent. 

Judgment. — Tho re.'5ix)nfl0nt, Mahondra 
Kumai’ Ilaldar and ono Htiroy Krislina Haidar 
are the owners of nn occupancy holding. On 2 i 8 t 
chaitra 1329 corresponding to 4th Aiiril 1923 
they mortgnged it by way of conditional sale to 
the appellants describing the property as muku- 
raid mourasi and tho mortgagees were pub in 
possession. According to the terms of tho mort- 
gage instrument, the usufruct of the property 
was to be taken by tho mortgagees in satisfac¬ 
tion of interest only. On 2Cth April 1926 the 
mortgagees granted a sub-tenancy in respect of 
a portion of the mortgaged premises to one of 
the mortgagors, namely Mahendra Kumar 
Haidar, at an annual rent of Es. 126 which was 
later on settled at Rs. 117 per year under s. 104, 
Ben. Ten. Act. The mortgagees as landlords 
brought a suit for arrears of rent and cesses for 
the years 1343 to I3i6 B. s. against Mahendra 
Kumar Haidar. The defendant pleaded inter 
alia payment of a sum of Rs. 1G8-4-0 and that 
he was not liable to pay rent and cesses for the 
years 1345 and 1346 on the ground that the plain¬ 
tiff’s right to the mortgaged property had ceased 
on 21st chaitra 1344 by reason of the provisions of 
8. 26 G, sub-s. (l) (a), Ben. Ten. Act. as amended 
in 1940. The learned Munsif gave effect to both 
those pleas, refused to decree rent for the years 
1345 and 1346 and gave the plaintiff a partial 
decree for the remaining period after allowing 
RS. 168-4-0 as credit. On appeal the learned 
Subordinate Judge overruled both those pleas 
and granted a decree for rent and cesses for the 
whole period in suit, but rent at the rate of 
Es. 117 per year and proportionate cesses. From 
that decree the defendant preferred a second 
appeal which was heard by our learned brother 
Henderson J. The plea of payment was not 
further agitated before him. The only question 
raised before him was whether the plaintiffs 
were entitled to claim rent and cesses for the 
years 1346 and 1346. He held that they were not. 
His findings are as follows: 

”(1) that the defendant was not estopped from saying 
that Uie property mortgaged is an occupancy holding; 

(2) that it was open to tho defendant to take the 
plea in the rent suit that the plaintiffs’ right as land¬ 
lords had ceased by the end of Chaitra 1344; 

(3) that the Court could entertain the said plea in 
the absence of the oo-mortgagor, Harey Krishna Haidar, 
and 

(4) that the plea was a sound one, (a) inasmuch as 
there was no repugnancy between sub-s. (1) (a) and sub- 
6 . (8) of- S. 26G and that by operation of S. 1 (a) the 
mortgage on which the plaintiffs’ right as landlords 
had rested bad ceased by the end of Chaitra 1344. 

(6) that in any event sub-s. (8) of S. 26G was in¬ 
applicable to the facts of the case, as the mortgage was 
not subsisting at the date of the commencement of the 
Bengal Tenancy (Amendment) Act, 1940, it having 
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been extinguished in the year 1938 by the operation of 
sab-s. (1) (a) of the said section. 

(6) that the mortgage ‘will be extinguished on the 
expiry of fifteen years from the date of the registration 
of the mortgage instrument, unless the mortgagee took 
action under eub-s. (8) of the said section. 

[2] We think that our learned brother is right 
in holding that the respondent is not estopped 
from showing that in fact the property mort¬ 
gaged is an occupancy holding, that he could 
take the plea that the right of plaintiffs to get 
rent from him had come to an end from 1345 
and that that defence could be gone into not¬ 
withstanding the fact that the co-mortgagor, 
Httrey Krishna, was not a party to the suit. 
There is nothing on the record to show that the 
mortgagees had advanced the loan on the faith 
of the representation made in the mortgage 
instrument that the proi)erty was mokarari 
mourasi, which in fact it was not, and believing 
the same to be true. 


[3] It is settled law that although a tenant 
who had been inducted on the land cannot say 
that his landlord had no title to the land at the 
time of letting, he can show that subsequent 
thereto his title to the land had came to an end 
either by transfer or otherwise. That is a legiti. 
made defence open to a tenant, and we do not 
see any reason why such a defence cannot be 
considered by the Court on the ground that 
another person, who is admittedly not a tenant 
and so an unnecessary party to the rent suit, is 
not on the record of the suit. At the sanae time 
we may say at once that he is not right in saying 
that the mortgage was not subsisting at the 
date of the commencement of Bengal Tenancy 
(Amendment) Act, 1940, and so sub-s. (8) of 
S. 26 Q is inapplicable, on the ground that it had 
been extinguished in 1938 by the operation of 
sub-s. (i) (a). The question as to whether a mort¬ 


gage was subsisting on that date cannot, in our 
judgment, be decided on the terms of sub-s. (l) (a) 
of the said section. If the mortgage had not 
been redeemed or foreclosed before that date it 
will be held to be subsisting on that date within 
the meaning of sub-section (8). 

[4] The real question therefore is whether in 
fact the right of the plaintiffs as landlords had 
ceased from the year 1345. That question depends 
ux)on the further question as to whether the mort¬ 
gage had been extinguished by operation of law 
at that time. This question would depend upon 
the tenra of s. 26 G. The sub-sections of that 
section which are relevant for the purpose are 
1 (a), (8), (9), (10) and (ll). 

[5] Before the Bengal Tenancy (Amendment) 
Act, 1928, an occupancy raiyat could mortgage 
h^ holding in any form and on any terms and 

regulated the rights and 
liabilities of the parties. After the passing of 


that amending Act if a raiyat executed a com¬ 
plete usufructuary mortgage the mortgagee could 
not retain possession for more than fifteen years 
in any event. That was the only restriction put 
on the rights of a mortgagee under a complete 
usufructuary mortgage executed after the said 
amending Act, and that he could not execute an 
usufructuary mortgage other than a complete 
usufructuary mortgage. 

[6] The result of that amendment was that (l> 
a mortgage executed by a raiyat in any form 
before the commencement of that amending Act 
was not affected and the rights and obligations 
of the parties were to be regulated by their con. 
tract,, and ( 2 ) that even after the commencement 
of the said amending Act it was still open to the 
raiyat to mortgage his bolding in any form, even 
when the mortgagee was put in possession, other 
than an usufructuary mortgage as for instance 
an anomalous mortgage, being* a combination of 
simple mortgage or mortgage by conditional sale 
and usufructuary mortgage, and if he did so 
mortgage his holding the mortgagee in possession 
would have the rights which the terms of tha 
mortgage instrument had conferred on him. 

[73 The amending Act of 1938 introduced cer¬ 
tain further amendments. It is not necessary for 
us to notice all of them. Two new sub-sections 
were added as sub-ss. (1) (a) and (6). The effect 
of these was that usufructuary mortgages execu¬ 
ted before the date of the commencement of the 
amending Act of 1928 and subsisting at the date 
of the commencem.ent of the amending Act of 
1938 were to be deemed to be "complete usufruc¬ 
tuary mortgages” for the period mentioned ia 
the instrument or for fifteen years, whichever was 
less. Sub-section (6) provided that the considera¬ 
tion of complete usufructuary mortgage or afore¬ 
said usufructuary mortgage! which were to ba 
deemed to be complete usufructuary mortgageSi 
shall be deemed to have been extinguished on 
the expiry of the period mentioned in the mort¬ 
gage instrument or of fifteen years^rom the date 
of the registration thereof or where there was no 
registered mortgage instrument from the date 
when the mortgagee entered into possession which¬ 
ever was earlier, and in regard to those mortgages 
the mortgagor could recover possession on the 
expiry of the said x^eriod on an application. 

[8] It was held that the amendment of 1988 
not affect anomalous mortgage, as fp^ 
instance mortgages by conditional sale where the 
mortgagee was put in possession al^. Slhis'oniis- 
sion was supplied by the further amendment of 
sub-s. (i) (a) by the amending Act of 1940 and 
by the amendment all mortg^s, including a 
mortgage by conditional sale, executed before or 
after 1929, in which the mortgagee was given pos¬ 
session were brought within that sub-section. That 
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Act, ho'wever, did not amend sub-3. (6). The 
^11 Bench has decided that sub-s, (6) applied 
cmly to oompleto usufructuary mortgages, and 
other usufructuary mortgages deemed to be 
complete usufructuary mortgages by conditional 
sale executed before or after the commencement 
of the amending Act of 1928 when the mortgagee 
was given possession: 50 0 . w. N. 678.' The 
amending Act of 1940 added four other sub- 
sections to S. 26Q namely (8) to (11). In the Full 
Bench decision there are some observations at 
p. 690 on which the respondent strongly relies. 
The observations are as follows : 

*‘It is not correct to'say that outside sub-s. (6) there 
is no provision under which a mortgage could be 
deemed to have been extinguished before the expiry of 
the period mentioned in the instrument. Sub-section (1) 
(a) iteelf contains, such a provision. That sub-section 
provides that mortgages mentioned therein should be 
deemed to have taken effect as complete usufructuary 
mortgages for the period mentioned in the instrument 
or for fifteen years whichever is less, end the definition 
of ‘complete usufructuary mortgage,’ as contained in 
S. 8 (3) is to the effect that it is a mortgage under which 
both the loan and the interest thereon are extinguished 
by the profits arising from the land during the period 
of the mortgage. The effect of the two provisions read 
together is that mortgages mentwned in sub-s. (a) 
will be extinguished on the expiry of fifteen years 
though the period mentioned in the instrument may 
be longer." (The italics are ours.) 

The Full Bench was dealing with a mortgage by 
conditional sale executed before the amending 
Act of 1928 where the mortgagee was put in poa- 
session. With great respect, to the learned Judges 
these observations are not correct in relation to 
mortgages by conditional sale with possession. 
The learned Judges in making these observations 
in a general form overlooked the bearing of sub- 
as. (&) to (ll). It is gratifying to note that in 51 
o. w. N. 140* the learned Judge who delivered 
the judgment of the Full Bench when sitting 
singly rectified the mistake and after taking into 
consideration sub-ss. (e) and ( 11 ) held that a 
mortgage by conditional sale with possession is 
not extinguished on the expiry of fifteen years. 
The actual decision of the Full Bench is no 
doubt binding on us. But we prefer to follow 
the observations, though obiter dicta, made in 
61 0. W. N. 140* where the point before us was 
directly involved and not those observations of 
the Full Bench, as the point for consideration 
before the Full Bench was a different one and 
those observations were made to dissent from 
one of the reasons given in support in the Order 
of Beference. 

[9] If Bub. 0 . 1 (a) stood alone in the Act, that 
is to say if there were no such provisions as are 
contained in sub-ss, (8) to (ll), it would have 
been possible to contend that by the mere efBux 
of 15 y^rs a mortgage by conditional sale with 
possession to the mortgagee would have been 


. Mahendra Nath Calcutta 148 

extinguisliod, but the offcot of those sub-soctions 
is that it is not so extinguished, for the mort. 
gageo of such a mortgage has been expressly 
given the right after the expiry of 15 years to 
file a suit for a declaration that his duos on tlie 
mortgage has not in fact been satisfied by tlio 
receipt of the usufruct. The efifect of those sub- 
83. (8) to (11) is that the terms of t }]0 mortgage 
instrument are modified to this extent, namely 
that the usufruct from the mortgaged premises 
is to go to satisfy both the principal and interest 
and that notwithstanding the contract embodied 
in the mortgage instrument that the usufruct 
was to be taken to satisfy only interest or part 
of the interest, or interest and only part of the' 
principal, that the rate of interest is to be taken 
as 8 per cent, simple and that if necessary some 
transactions may be re-opened. If on an account- 
ing made on that basis nothing is found due the 
mortgage would be taken as extinguished; if 
something is still found due to the mortgagee 
the Court is to make an order fixing the period 
during which the mortgagee is to continue to 
remain in possession, and it is only after the 
expiration of period so fixed by the Court that 
the mortgage is to be taken as extinguished. 
The apparent repugnancy between sub-s. i (a) 
and sub-s. (e) is avoided as sub-s. (8) by its 
opening words overrides other parts of the Act 
(the phrase is “notwithstanding anything con¬ 
tained elsewhere in this Act.”) The last part of 
8ub-8.1 (a) so far as it relates to mortgages by 
conditional sale with possession must be taken 
to be modified by the effect of the terms of those 
sections (8 to ll) in the manner indicated above. 
The net result is that such a mortgage shall not 
be deemed to be extinguished automatically on 
the expiry of the period mentioned in the instru¬ 
ment or of 16 years whichever is less. It will be 
deemed to be a complete usufructuary mortgage 
only in the sense that notwithstanding its terms 
the usufruct must go towards the satisfaction of 
both the principal and interest, and for the 
accounting interest has to be taken at 8 per cent, 
per annum simple. We do not think that the 
correct interpretation of those aub-sections, taken 
together, namely of 1 (a) and (s) to (ll), is not 
that sub-s. 1 (a) extinguishes a mortgage by con- 
tional sale with possession by a fiction of law 
and that the mortgagee can only nullify the 
effect of that fiction by instituting a suit under 
Bub-s. (8) after the period of 15 years and by 
establishing in fact that the usufruct he had 
taken for the period of the mortgage or for 16 
years (whichever is less) had not satisfied the 
principal and interest of the loan, interest being 
j calculated at 8 per cent, simple. We accordingly 
hold that the respondent cannot be taken to 
have established that the mortgage, on which 
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depended the appellants' title as landlords, has 
been extinguished before 1345 B. S. by the mere 
proof that it had been executed more than 15 
years back from. that year or that the mort¬ 
gagees had been in possession for more than that 
period. The question whether the mortgage had 
been extinguished by receipt of the usufruct can 
only be established in a suit instituted either by 
the mortgagors or the mortgagees under sub- 
8. (8) of S. 26-G. The view we are taking would 
not lead to hardship for the respondent and his 
co-mortgagor can institute a suit against the 
mortgagees for declaration under sub-s. (8), cl. (a) 
or can himself institute such a suit, if his co¬ 
mortgagor neglects or refuses to join him by 
making the latter as a defendant also, in case 
the mortgagees neglect to institute a suit for 
declaration under sub-s. (Q), cl. (b). 

[lol The result is that this appeal is allowed, 
and the judgment and decree of the learned 
Subordinate Judge restored. The appellants will 
also have a decree for rent and cesses for the 
years 1345 and 1346 at the rates decreed for the 
years 1343 and 1344 with damages and costs as 
allowed by the learned Subordinate Judge. They 
will have costs of this appeal and the second 
appeal. 

N-S.d. Appeal allowed. 


A. I. R. (35) 1948 Calcutta 141 [G. N. 69.] 

Chakravaetti and Ellis JJ. 

Nural Sossain Mallik and another _ Peti- 

tioners v. Mihilal Sheikh and others _ 

Opposite Parly. 

Civil Rule No. 700 of 1946, Decided on 1-5-1947, 
from order of Diet. Judge, Howrah, D/- 22-2-1946. 

^ Tenancy Act (8 [VIIIJ of 1885), S. 26F 

Application under—Deposit made subsequently 
within period of limitation. 

An appli^tion for pre-emption under S. 26P mast 
be dismissed if the deposit contemplated by the section 
IB not made at the time of making the applioation bat 
18 made subsequently though within period of limita- 

1935 Oal. 389, J’ofI; 61 0. L. J. 27 
^ -Disaenf. [Paras 1 and 12J 

A he application, however, will not be diamiased if the 
oiTcumBtences are such that the deposit may be deemed 
to^ve^enmadeat the time of making the appU- 

377; 21 a, I. R. 1934 Cal. 
661 and 25 A. I. R. 1938 Cal. 792, Be/. [Para 12] 

(b) Bengal Tenancy Act (8 [VIII] of 1885), Ss. 26C, 
26F and 103B — Applicant under S. 26P described 
as cosharer tenant In Record of Rights and in 
under S. 26C—Estoppel. 

Where the applicant under S. 26F is desoribed as a 
eosharer tenant in the Record of Bights and is also 
OB such by the transferee in bis notice to him 
^ V A transferee adduces no evidenoe in 

rebuttal of the presumption created by the Record of 
Wights and does not show the admission made bv him 
m the notice under S. 260 to be wrong, he cannot, 
when an application for pre-emption under S. 260 is 

Sant applicant is not a ooaharer 

[Paras 5 and 71 


(c) Bengal Tenancy Act (8 [VIII] of 1885), S8.26C 
and 26F—Purchaser describing property in his notice 
under S. 26C as occupancy tenancy — Application 
for pre-emption under S. 26P — Purchaser c ann ot 
contend that property is not occupancy tenancy. 

[Para 7] 

(d) Interpretation of Statutes—Hardship_Arti¬ 

ficial construction. 

It is a well settled rule of law that it is better that 
hardship should be caused in one or two individual 
cases than that the certainty of the law, particularly of 
statute law, should in any way be disturbed by artificial 
constructions. When the language of a provision is clear, 
it cannot be strained or twisted by the Oourt in order 
to make it yield what is thought to be beneficial 
meaning. [Para 11] 

Cases referred :— 

1. (’35) 39 C. W. N. 232 : 22 A. 1. R. 1936 Cal, 389 : 
156 I. C. 413, Girish Chandra Ghose v. Jadavpuz 
Estate Ltd. 

2. (’35) 61 C. L. J. 27, Sidheswari Prosad Roy v. 
Gendu Mia. 

3. (’36) 40 C. W. N. 1023 : 23 A. I. R. 1936 Cal. 676 : 
I. L. R. (1937) 1 Cal. 112 ; 167 I. 0. 482, Saohindra 
Nath V. Trailokya Nath. 

4. (’34) 38 C. W. N. 616 : 21 A. I. R. 1934 Cal. 661: 
153 I. C. 509, Jatindra Eumar v. Chandra Kumar. 

5. (’38) 173 I. 0. 398 : 24 A. I. R. 1937 Cal. 377, Jotia 
Chandra Biswas v. Jadu Nath. 

6 . (’38) 67 0. L. J. 80 : 25 A. I. R. 1938 Cal. 792 : 178 
I. C. 1008, Monilal Pal v. Gour Chandra. 

Chandra Sekhar Sen and DwijendraNathMukMrji 

—for Petitionera. 

Arun Kumar Dutia —for Opposite Party. 

Ghakravartti J. — The principal qnesfcion 
involved in this Rule is ,whether an application 
for pre-emption under s. 26 F, Bengal Tenancy 
Act, can be entertained if the deposit contem¬ 
plated by tbe section is not made at the time of 
making tbe application, but is made subsequent¬ 
ly within the period of limitation. The question 
has arisen out of the following facts. 

[ 2 ] A certain occupancy holding was owned 
by the three opposite parties, of whom two namely 
opposite parties Nos. 2 and 8, sold their 8 aimas 
share to the petitioner on 17th February 1944. 
Notice of this sale was served on the remaining 
eosharer tenant, namely opposite party No. 1, on 
12th December 1944. On 3rd February 1945, he 
made an application under s. 26 F, Ben. Tenancy 
Act, bnt did not, at tbe time of makiTig the 
application, deposit in Oourt the amount of con¬ 
sideration money as stated in the notice togetiier 
with the statutory compensation thereon. It 
appears that the fact that the deposit was not 
made was brought to the notice of the Oourt and 
an order was obtained by which the applicant 
was permitted to make the deposit by Srd March 
1946. Actually, however, opposite .party NO* 1 
did not wait all that time, but mad^ the deposit 
on 6th February following. 

[3] The application for pre-emption was op¬ 
posed by the petitioner on three grounds. It was 
contended in the first place that no deposit, na 
required by sub-s. (2) of S. 26P, having be^ 




1948 Nueal Hossain V. Mchilal Sheikh <7 J Calcutta 145 


made at the time of making the application, the 
application could not be entertained. It was said 
in the second place that the applicant was not a 
oo-sharer at all, since the purchase, in the 
strength of which he claimed to be a oo-sharer, had 
been made prior to the year 1928 when oocupan- 
oy holdings were not transferable and since he 
had not been recognised by the landlord as a 
tenant. It was contended lastly that the subject- 
matter of the transfer was not an occupancy 
holding at all and consequently no question of 
any application under s. 26P could possibly 
arise. 

[4] The learned Munsif gave effect to the first 
objection and dismissed the application on the 
ground that the making of the deposit, as 
enjoined by S. 26F (2), was imperative and an 
application which was not accompanied by such 
a deposit could not be entertained at all. On 
appeal, however, the learned District Judge took 
a contrary view. He held that S. 26P (2) should 
be liberally construed, as in fact it had been in 
certain decisions of this Court, and that since the 
deposit had been made before the expiry of the 
period of limitation, the application should be 
entertained. 

[5] As regards the second objection, namely 
that the applicant was not a co-sharer tenant at 
all, the learned Judge referred to the Record 
of Rights which described him as a co-sharer 
tenant and farther to the notice under S. 260, 
served by the petitioner himssif, in which the 
applicant was described as a co-sharer. The 
Learned Judge held that since the petitioner had 
adduced no evidence in rebuttal of the presump¬ 
tion created by the Record of Rights and bad 
not shown the admission made by him in the 
notice under 8. 260 to have been wrong, his 
objection that the applicant was not a co-sharer 
tenant could not be sustained. The third ground, 
taken in the petition of objection, does not seam 
to have been pressed before the learned Judge. 
In the result he set aside the order of the Learned 
Munsif and allowed the application of the op- 
iwsite party No. l. It was against this order that 
the present rule was obtained. 

[6] Mr. Sen, who appeared on behalf of the 
petitioner, repeated before us the two grounds 
taken by his client before the learned District 
Judge and took also the third ground, namely, 
that the subject-matter of the transfer was not 
an occupancy holding at all. 

[7] The second an 1 the third grounds may be 
disposed of at once. Nothiug that vlr: Sen said 
ooidd shake the finding of the learned Judge that 
the opposite party No 1 was in fact a co-sharer 
tenant. As to whether the subject-matter of the 
purchase was an occupancy holding, his client is 
in no better position, because on the authority of 
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the series of decisions of this Court ho is pro- 
eluded from contending that it is not an occu¬ 
pancy holding since he liad himself described it 
as such in the notice under S. 26a. 

[8] The really substantial contention urged 
by Mr. Sen was the first one. On the (luesbion 
involved in that contention, there has boon as 
noticed by the learned Judge, some apparent 
conflict of opinion in the decisions of this Court. 
But when one looks into those decisions a little 
closely, one finds that they can all stand to¬ 
gether, except perhaps one. 

[9] The decision directly in point is that of 
Guha and Bartley JJ. in 39 C. W. N. 232.^ That 
was a decision under the corresponding (Tovi- 
sion of the old S. 26P, but the language, for all 
practical purposes, was identical. It was held by 
their Lordships that if the deposit required by 
the section was not made along with the appli- 
cation, the application was bound to be dismiss¬ 
ed, and a deposit made on a subsequent date 
but within the period of limitation, could not be 
of the slightest avail. In 61 C. L. J 27,^ however, 
D. N. Mitter J., sitting singly, took a different 
view. That again was a case under the old s. 26 P, 
but the learned Judge held that the section, 
though expressed in a categorical form, should 
receive a liberal construction. Reference was 
made to S. 17, Provincial Small Cause Courts 
Act and decisions thereunder to the effect that if 
an application for setting aside a decree and the 
deposit of the decretal amount were both made 
within the period of thirty days but on different 
dates, the application would be maintainable. A 
similar construction, it was held, should be 
adopted in the case of S. 26P as well and it was 
observed that auy other view of the section 
would operate harshly on applicants, Iho third 
case to which reference must be made is the deci- 
sion of R. C. Mitter J., sitting siai^ly, in 40 
G. w' N. 1023.* There is, in fact, no decision on 
the question in that case, but only an observa¬ 
tion that if it were necessary to decide t^ie point, 
the learned Judge would have been inclined to 
accept the view expre-ised by D. N Mitter J., 
rather than the view taken by Guha and Bartley 
JJ No reasons, however, were given for this in¬ 
tended preference. A fourth case in w licb the 
matter came up for consideration was 33 c.W N. 
616.* In that case, the application was filed on a 
certain date and along with it chiiL-anH for the 
deposit of the money required were also filed, 
but the challans were presented and the deposit 
of the money was actually made on a subsequent 
date. Mallik J. referred to some of the decisions 
in which this matter had been dealt with, but 
ultimately based his conclusion on the fact, ap. 
pearing from the circumstances of the case, that 
the applicants had done all that they could 



140 Calcutta Ndral Hossain v. Mihilal Sheikh (Chakravartti J.) A. LR. 


possibly do and in the cireiiinstanccs the deposit 
■was to bo talcen as made at the time of making 
tlie application. In a fifth case, namely, 173 i. c. 
898,^ the facts •^’ere that the application was 
filed on a certain day and the deposit was made 
on the next day, but the application was brought 
to the notice of the Court only after the deposit 
had been made •which was on a date -u’ithin the 
period of limitation. It was held that in the 
circumstances the application was made in ac¬ 
cordance with law inasmuch as there was a dis- 
tinction between the filing of an application and 
the making of it. An application, it was observ¬ 
ed, could not be treated as made till it was 
brought to the notice of the Court and since, in 
the case before their Lordships, at the time when 
the application was brought to the notice of the 
Court, the deposit had already been made, what 
came up before the Court was application accom- 
panied by the required deposit. The last decision 
cited before us was one of Henderson J. in 67 
c. L. J. 80.® The facts there were that the appli- 
cation was made on a certain day but the money 
was paid into the treasury on the following day. 
There was however an affidavit by the applicant, 

Which -was not traverstu L''" tbo CppC®**® party, 
to the eflect that even at the tillle’of filing the 
application he had the money with him and it 
was Only due to the rules of procedure as to 
making deposits into the treasury that he was pre- 
vented from making the deposit on the day the 
application was made. In those circumstances it 
was held by Henderson J. that the deposit should 
bo treated as made at the time of making the 
application. 


[ 10 ] It will appear from the above cases tha 
three of them, namely, the cases in 173 i. c. 398 ' 
38 C. w. N. 616^ and 67 c. L. J. 80,® were decidec 
on their special facts. In each case, there wen 
present circumstances which enabled the Couri 
to hold that in substance the deposit had beer 
made at the time of making the application 
Neither of those decisions is of any assistance t< 
the opposite party No. 1 in the present case. Il 
is not his case that he had the money readj 
with him at the time of making the application 
nor that he was prevented from making thi 
deposit on the day of making the application 
by any rules of official procedure, nor that the 
deposit had in fact been made before the appli- 
cation was brought to the notice of the Court. 
On the other hand, it appears clearly from the 
order recorded on 3-2.1945 that not only was the 
deposit not made at the time of making the 
application, but that the application was imme¬ 
diately brought to the notice of the Court which 
took note of the fact that the necessary deposit 
was not being made and purported to grant an 
extension of time for the purpose. It is clear 


that no extenuating circumstances of the kind 
relied on in the three cases which I have refer¬ 
red, can be said to exist in the present case. 

[ 11 ] The decision of E. C. Mitter J., in 40 
c. w. N. 1023® may be put on one side, since the 
matter is not really dealt with by the learned 
Judge. We are then left with only two decisions, 
namely, that of Cuba and Bartley JJ. in 89' 
C. \v. N. 232^ and of D. N. Mitter J. in 61 O.L.j» 
27.® The "views respectively taken in those two 
decisions have already been stated but it may be 
useful at this stage to refer to the terms of the 
section. Sub-section (2) of S. 26 F reads as fol¬ 
lows : 

“The application shall be dismissed unless the appli¬ 
cant or applicants at the time of making it deposit in 
Court the amount of the consideration money or the 
value of the transferred portion or share of the holding 
as stated in the said notice, together with compensation 
at the rate of ten per centum of such amount.” 

The crucial words are ‘ 'the application shall be dis¬ 
missed unless the applicant or applicants, at the- 
time of making it, deposit in Court the amount’* 
required. I). N. Mitter J. had before him a provi¬ 
sion of law expressed in the same language but he 
refrained from construing that language in its 
ordinary sense, because of the hardship which be 
thoug'nJ would i-esult froun, construction. It ‘ 

12 , hoWevef, a well-settled rule of law that it is 
better that hardship should be caused in one or 
two individual cases than that the certainty of 
the law, particularly of statute law, should in 
any way be disturbed by artificial constructions., 
When the language of a provision is clear, it can¬ 
not be strained or twisted by the Court in order 
to make it yield what is thought to be beneficial 
meaning. The language of the section, in our 
view, leaves to the Court no alternative but to- 
dismiss the application, if it is not accompanu 
ed by the required deposit. So it was held by 
Guha and Bartley JJ. in the case to which refer- 
rence has already been made and with the view 
expressed in that case, we respectfully agree. 

Cl2] It was contended by the learned advocate 
for the opposite party No. l that the Court bad 
always the power to grant an extension of time 
and had in fact granted it in the present case^ 
The argument employed by him is of the same • 
nature ^ that which appealed to D. N. Mitter j; 
■when his Lordship was referring to S. 17 , Proyin- 
dal Small Cause Courts Act. The power of the 
Court to grant an ©xtension of timo in C&866 
where there is nothing to prevent it from doing 
so, may be conceded; such a case is furnished by 
S. 17. Provincial Small Cause Cpurts Act which 
requires the application and the deposit to be 
made together within 3odaya but does not couple 
the direction with any penalty dause. In the 
case of s. 26 P ( 2 ) however the Legislature most 
clearly enacts that if the required deposit is noL. 
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made, as directed, the application shall bo dis¬ 
missed. In other words, the only way in which 
the Court can deal with the application, when it 
finds that there was no deposit accompanying it, 
is to dismiss it at once except in cases where the 
circumstances are such that the deposit may bo 
deemed to have been made at the time of making 
the application. There is, in our opinion, no room 
in a case coming under S. 26F (2) for any oxer- 
oise by the Court of its power to grant an ox ten- 
sion of time. 

[13] For the reasons given above, we are of 
opinion, that the view taken by the learned Dis¬ 
trict Judge is not correct and that the application 
made by opposite party no. l was not maintain¬ 
able. The Buie is accordingly made absolute. 
The decision of the learned Judge is set aside 
and that of the learned Munsif restored. We 
make no order as to costs. 

Ellis J. — 1 agree. 

G. J. Bute made absolute. 

A. 1. R. (33) 1948 Calcutta 147 [C. N. 70.] 

Gopendranath Das J. 

Sm. Partil Bala Ghosh — Plaintiff — 
Appellant v. Saroj Kumar Gosxoami and 

others — Defendants — Bespondents. 

A. F. A. D. No. 432 of 1943, Decided on 25-4-1947, 
against decree of Sub-Judge, Mursbidabad at Bcrham- 
pore, D/- 16-9-1942. 

(a) Specific Relief Act (1877), S. 22 — Contract of 
sale—Time not of essence of contract — Failure to 
pay full consideration»Right to claim specific per¬ 
formance — Plaintiff, should allege continuous 
willin^ess to perform bis part of contract. 

Ordinarily the non-payment of the full purohaea 
price is no ground for denying the plaintifi’s claim for 
specific performance of a contract of sale. A Court of 
equity will indeed relieve against and enforce specific 
performance, notwithstanding a failure to keep the 
dates assigned by the contract, either for completion or 
for the steps towards completion, if it can do justice 
between the parties, and if there is nothing in the 
express stipulations between the parties, the nature of 
the property or the surrounding oircumstances, which 
would make it inequitable to interfere with and modify 
the legal right ; 2 A. I. R. 1916 P. C. 83 and Txlley v. 
▼. Thomas, (1668) 3 Cb. A 61, Bel. on. [Para 9] 

But the plaintiff, in order to succeed in the suit, 
must allege and if the fact is traversed, is required to 
prove a continuous readiness and willingness, from the 
date of the contract to the time of the hearing, to per¬ 
form the contract on his part: 16 A. I. B. 1928 P. C. 
208, Bel. on. [Para 9] 

In a suit for specific performance of a contract of 
sale of which time was not of the essence of the con¬ 
tract, the plaint did not allege any willingness to abide 
by the contract and in &ct. the terms set out were to 
some extent different from the contract as proved. The 
plaintiff disputed the terms of the contract both in the 
trial Court and in the lower appellate Court but offerM 
to abide by it in the High Court: 

Held that the offer made was too late in the day to 
give the plaintiff the equitable relief of speciffo per- 
lomance. [Para 9] 

(b) Transfer of Property Act (1882), S. 53A — 
Right conferred by section, if available to plaintiff. 


Tho right conferred by S, 53.\ is a right available 
only to the defendant to protect his possession. It con¬ 
fers no active title on the transferee. Thus a transferee 
in possession under a contract of sale cannot avail him¬ 
self of tho provisions of S. 5:iA in a suit by him for 
specific performance of tho contract: 27 .\. I. R. 1910 
P. C. 1, Foil.; 27 A. I. U. 1040 Oudh 1. Visliny. 

[Parai II and 12] 
Annotation : (’45-Com.) T. P. Act, S. 53A, N. 13 
Pts. 1 to 3. 

Cases referred : 

1. (’16) 43 I. A. 26 : 2 A. I. R. 1915 P.C. 83 : 40 Com. 
289 : 32 I. C. 24G (P. C.), Jamshed Khodaram v. 
Burjorji Dliunjibhai. 

2. (1868) 3 Ch. A. 61 : 17 L. T. 422 : 16 W. R. 160, 
Tilley v. Thomas. 

3. (1853) 3 D. M. & G. 284 : 22 L. J. Ch. 398 : 20 
L. T. (o. s.) 215, Roberts v. Berry. 

4. (’28) 65 I. A. 360 : 15 A. I. B. 1928 P. C. 208 : 52 
Bom. 697 ; 111 I. C. 413 (P. C.), Ardeshir v. Flora 
Sasoon. 

5. (1947) 1 K. B. 130, Central London Property Trust 
Ltd. V. High Trees House, Ltd. 

6 . (1854) 5 H. L. C. 18-5 I 23 L. J. Ch. 865, Jorden v. 
Money. 

7. (’39) 70 C. L. J. 483 : 27 A. I. R. 1940 P. C. 1 : 
I. L. R. (1940) 1 Cal. 250 : I. L. R. (1940) Kar. P. C. 
11:66 r. A. 293 : 135 I. C. 217 (P. C.), Probodb 
Kumar v. Dantmara Tea Co. Ltd. 

8 . (’40) 27 A. I R. 1940 Oudh 1 : 15 Luck. 43 : 184 
I. C. 401, Mt. Firdos Jahan v. Mahomed Yunus. 

Bimalacharan Deb and Saroj Kumar ChatterjcG 
for Taraleswar Nath Miira — for Appellant. 
Ramaprosad Muhherjee, J, ^Tajiimdar anrf Uma- 
prosad Muhherjee — for Respendents. 

Judgment —This appeal is by the plaintiff. 
The plaintiff instituted the suit out of which thi.8 
appeal arises, for specific ijerformance of a con¬ 
tract of sale of the disputed land or, in the alter¬ 
native, for a refund of the sum paid by the 
plaintiff to defendant 1. 

■ [2] The plaintiff’s case, briefly stated, was 
that defendant 1 entered into a contract to sell 
the disputed land towards the end of Jaisth 1345 
B. S. the agreed price being Rs 190 which was to 
be paid by the middle of Sraban 1345. The plain¬ 
tiff paid Rs. 3 as cost of stamp and a sum of 
Es. 65 towards the price on 26-3-1345. Defen¬ 
dant 1 executed a deed of sale on 6th Sraban 1345, 
the date and the nature of the rayati contracted 
to be sold being left blank. The title-deeds were 
made over to the plaintiff who paid, at the time, 
a further sum of Es. 95; a sum of Rs. 49 remained 
due. Out of this a sum of Rs. 5 was paid during 
Durgapuja and Bs. 26 during the X’mas vaca¬ 
tion in Pous 1345. The remaining sum of Rs. 18 
was paid during the Id holidays in 1345 B. S. 
when defendant 1 made over two dakhilas Ex. 4, 
4a. Though the entire consideration was paid as 
above, defendant Isold the land to defendants 2-3 
who had knowledge of the contract to sell with 
the plaintiff; hence the suit. 

[8] The case of defendant 1 is that there was 
a contract of sale but the consideration was 
Es. 299 viz., Bs. 199 payable to defendant l and 
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K9.100 as rent and landlord’s fee to be paid to 
the landlord out of which Rs. 50 only was paid 
on 29th Asarh 1345, the balance was agreed to be 
paid within 5th or 6th sraban 1315; in default 
the sum of Es. 50 was to be forfeited. The 
defendant executed the kobala with the blanks 
as aforesaid and made over the title deeds on 
that date, but as the plaintiff did not pay the 
balance of the agreed price on that date, the 
blanks w'ere not tilled up and the contract fell 
through and thereafter defendant 1 sold the dis¬ 
puted land to defendants 2-3. 

[i] Defendants 2-3 pleaded that they had 
purchased the disputed land for Rs. 299 bona 
fide and without knowledge of the plaintiff’s 
contract. 

[ 5 ] The trial Court refused the plaintiff’s 
prayer for specific performance but directed a 
refund of Rs. 58 to be made by defendant 1 to 
the plaintiff with proportionate costs. 

[gJ The plaintiff preferred an appeal. The 
lower appellate Court has found that defendant 1 
agreed to sell the land for Rs. 199 and in addi¬ 
tion to pay to the landlord the arrears of rent 
and landlord's fee; that the plaintiff was entitled 
to pay the purchase-money within a reasonable 
time; the defendant’s story of forfeiture of Rs. 50 
in case the balance was not paid w'as not true; 
that the plaintiff paid Rs. 50 plus Rs. 100 sent by 
insured cover and Rs. 10 in Magh 1345 towards 
arrears of rent but the plaintiff had not been 
able to prove the payment of Rs. 5 during Durga 
Buja and Rs. 26 during X’mas vacation. The 
lower appellate Court also held the non-pay¬ 
ment of these two sums of Rs. 5 and Rs. 26 and 
non-payment of rent resulted in non-completion 
of sale by defendant 1 to the plaintiff and the 
sale to defendants 2 . 3 . The plaintiff, however, did 
not incur forfeiture of the money paid to defen¬ 
dant 1 . Defendants 2-3 were found to have full 

knowledge of the plaintiff’s contract before their 
purchase. 

[7J The lower appellate Court varied the 
decree of the trial Court so far as defendant 1 
was concerned, but dismissed the suit with costs 
against defendants 2 - 3 . 

[8j The plaintiff has preferred this appeal. 
Mr. Bimala Charan Deb appearing on behalf of 
the plaintiff argues that a decree for specific 
performance of the contract should be passed 
against all the defendants conditional on his 
paying Rs. 31 which, according to him, is the 
balance of the purchase money due. He a^ 
urges that the principles underlying 8. 63 a, T. P. 
Act, apply; he relies on two affidavits sworn to by 
Mr. B. K. Ghose, Maulik and N. N Ghosh, his 
pleaders in the Courts below as showing that the 
question of delivery of possession in pursuance 
of the contract of sale was pressed, and submits 


that the evidence on record will prove that poa- 
session was delivered to the plaintiff as alleged. 

[ 9 ] As regards the first point raised Mr. Deb’s 
argument proceeds on a misapprehension. The 
finding of the lower appellate Court is that in 
addition to non-payment of a sum of Rs. 31 out 
of the cash consideration of Rs. 193 the arrears 
of rent and landlord’s fees also remained unpaid 
by the plaintiff. Ordinarily, non-payment of the 
full purcliase-money is not a ground for denyingi 
the plaintiff’s claim for specific performance ofj 
a contract of sale In 43 i. A, 26^ ViscountI 
Haldane observed at p. 33: 

*‘Prima facie equity treats the importance of such 
time limits as being sab 'rdinate to the main purpose 
of the parties and it will enjoin specific performance 
notwithstanding that from the point of view of a Court 
of law the contract has not been literally performed by 
the plamtiff as regards the time limit specified.** 

To the same effect are the observations of Lord 
Cairns in ( 1868 ) 3 ch. a. 61*; 

“A Court of Equity will indeed relieve against andl 
enforce specific performance, notwitbstand'ng a failure 
to keep the dates assigned by the contract, either fox 
complethn or for the steps towards completion, if it 
can do justice between the parties and if (asTurner L J. 
said in (L853) 3 D. M & G 284^ at p 299) there is 
nothing in the express stipulations between the parties, 
the nature of the property, or the surrounding circum* 
stances, which would make it inequitable to interior^ 
with and modify the legal right." 

Applying the above principles to the agreement 
as found by the lower appellate Court, ^it must be 
held that time was not of the essence of the 
contract. But there is another insuperable diffi¬ 
culty in the plaintiH’s way. As was pointed out 
by Lord Hlanf-sburgh in 55 i A 360* the plaintiff 
in a suit for specific performance had 
"to allege and if the fact was traversed, be was required 
to prove a continuous readiness and willingness, from 
the date of the contract to the time of the hearing, to 
perform the contract on his part.*' 

It was also observed in that case that 

"although 80 far as the Act is concerned, there is no 
express statement that the averment of read'ness and 
willingness is in an Indian suit for specific performance 
as necessary as always was in England (8. 24 6) is 
the nearest), it seems invariably to have been recog¬ 
nised and, on principles their i.ordships think rightly, 
that the Indian and the English requiromenta in this 
matter are the same ’* 

In the present case, the plaint did not allege any 
willingness to abide by tlie contract, in fact the 
terms set out are to some extent different from 
the contract as proved The plaintiff disputed 
the terms of the contract both in the trial Court 
and in the lower appellate Court The offer 
made by Mr Deb is too late in the day to give 
the plaintiff the equitable relief of speoitio per¬ 
formance. 

% 

[lOJ Mr. Deb relied on the observation of 
penning J at p. 134 in (1947) 1 K. B. 130^ where 
it is pointed out that “the law has not been 
standing still since (1864) 6 H. L. C. 186®” and that 
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pKODise whioh was going to bo aotod upon by the 
person to whom it was mode and which was in 
foot acted on, must be honoured. The above 
observations merely state that promises of the 
above desoription are good consideration to sup. 
port an action based on such a promise. They 
do not support the proposition that a contract of 
which full consideration has not been paid or 
offered to bo paid at any time up to the hearing, 
can be specihcally enforced. 

Cll] 1 shall now deal with the second point 
raised In 70 o. L. j. 483' Lord MacMillan ob- 
served at p. 487: 

*Tn their Lordships'opinion the amendment of the law 
effected by the amendment ofS. 53A conferred no right 
ol aotion on a transferee in possession under an unregis¬ 
tered oontraot of sale. Their Lordships agree with the 
view expressed by Mitter J. in the High Coart that 'the 
right conferred by S. 63A is a right available only to 
the defendant to protect his possession* .... The soo* 
tiOD is so framed as to impose a statutory bar on tho 
transferor, it confers no active title on the transferee. 
Indeed, any other reading of it would make a serious 
inroad on the whole scheme ol the Transfer of Pro¬ 
perty Act.” ’ 

[12] Mr. Deb relied on the decision of 
Bennett J. in A. I. R. 1940 oudh 1® in support of 
the proposition that s. 53 a, T. P. Act, was avail- 
able to a plaintiff. In that case, the plaintiff had 
filed a petition under o. 2i, R. 100, Civil P. G., 
in answer to an execution filed by the defendant 
decree-holder for possession of the disputed pro- 
perty; the petition being disallowed, a suit under 
O. 21 , R. 103, Civil P. 0„ was filed and reliance 
was placed on a. 63A, T. P. Act, in proof of the 
plaintiff’s claim based on a receipt and on taking 
of possession on the foot thereof. Bennet J. 
observed that the suit was a continuation of the 
petition under 0.21, R. 100, Civil P. G., and 
could very well be regarded as a defence to the 
petition for execution which initiated the pro¬ 
ceedings and as such the claim made by the 
plaintiff was a defensive equity put forward by 
the plaintiff. It cannot be said that the plaintiff 
in a suit for specific performance was asserting 
such an equity; the claim is really an active 
title set up by the plaintiff. In my opinion, the 
plaintiff cannot avail himself of the provisions 
of 8. 63A, T, P. Act. 

[13] Both the contentions raised fail. But it 
appears that the order portion of tho judgment 
of the lower appellate Court is vague and 
requires clarification. In lieu of the decree of 
the lower appellate Court, the plaintiff’s suit be 
decreed in part, the claim for specific perfor¬ 
mance of the contract of sale be disallowed 
against all the defendants; the plaintiff's prayer 
for refund of a part of the consideration money 
be decreed against defendant i and defendant l 
be footed to pay a sum of Rs. 168 only and half 
costa of the trial Court and lower appellate 
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Court to tho plaintiff. Tho plaintiff do pay tho 
costs of defendants 2-3 in the trial Court and 
tho lower appellate Coui-b. There will bo no 
order for costs in this Court. 

K-S. Order accordingly. 

A. L R. (33) 1948 Calcutta 149 [G. N. 71.] 

IlARHIEa 0. J. 

Bhuhanesluar Baidya and others — Peti¬ 
tioners V. Rahi Charan Baidya and others — 
Opposite Parly. 

Civil Rule No 1563 of 1940, Decided on 2-5-1947, 
from order of Sub-Judge, Faridpur, D/- 17-5 1946. 

Civil P. C. (1908), O. 32, R. 3 — Party alleged to 
be minor—Procedure. 

Rule 3 (1) is imperative. Where it is alleged that the 
defendant sued as a major is minor, the question of 
minority ought to be decided as a preliminary issue 
before the other issues are gone into. [Para 4] 

Annotation : (’44-Com.) C. P. 0., 0. 32, R. 3 N. 4. 

Projulla Kumar Roy and Surendra Nath Das 
Qupta — for Petitioners. 

Sambhunath Banerjee (Sr.) — for Opposite Party. 

Order* —This is a petition for revision of an 
order of a lower appellate Court remanding the 
case to the Court of a learned Munaif. An appli¬ 
cation was made in the Court of tho Munsif for 
pre-emption of a certain sale. The plaintiff im¬ 
pleaded all the transferees as majors, but accord¬ 
ing to the defendants one of the transferees, 
Sidheswai’, was a minor. No guardian was 
appointed and the case proceeded to its conclu¬ 
sion before the learned Munsif. The Munsif 
held that in the circumstances there was no right 
to pre-empt; further that Sidheswar was a minor 
and that the proceedings against him in any 
event would be null and void. 

[2] The plaintiff appealed to the lower appol- 
late Court and that Court came to the conclusion 
that the plaintiff had the right to pre-empt in 
the circumstances of the case. The Court further 
held that if Sidheswar was a major then the 
matter was ended, but if he was a minor then 
the proceedings were to all intents and purposes 
null and void. The lower appellate Court pointed 
out that the learned Munsif should have decided 
the question of the minority of Sidheswar im¬ 
mediately the question was raised and not at the 
conclusion of the trial. Where it is alleged that 
a person before a Court is a minor, the Court 
must ascertain the position, and if minority is 
proved, appoint a guardian. This to my mind 
is clear from the express provisions of o. 32, R. 3, 
Civil P. C. Sub-rule (l) of that rule is in these 
terms: 

"Where the defendant is a minor, the Court on being 
satisfied of the fact of his minority, shall appoint a 
proper person to be guardian for the suit for such 
minor.” 

[8] The rule is imperative and the moment it 
was mentioned before the Munsif that Sidhe- 
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swar might be a minor be bad to satisfy himself 
of that fact and if he was satisfied he was bound 
to appoint a guardian. 

[4] The trouble arose by reason of the fact 
that the jilaintiff insisted that Sidheswar was a 
major because he was so described in the sale 
deed, whereas the defendants said that he was a 
minor. In these circumstances the matter ought 
to have been decided as a preliminary issue 
before the other issues were gone into. That 
being so, the lower appellate Court was right in 
sending this case back to ascertain the position 
of Sidheswar upon evidence. 

[5l It is to be observed that if Sidheswar is a 
major then that concludes the matter, as the 
judgment of the lower appellate Court would 
dispose of the case. On the other hand, should 
it be found that Sidheswar is a minor then the 
earlier proceedings in the Court of the Munsif 
and in the lower appellate Court would not he 
binding upon him and the whole matter would 
Imve to be reagitated afresh. 

fc] For these reasons, I can see no ground 
for interfering with the order of the lower appel¬ 
late Court and accordingly this joetition fails and 
is dismissed. The Eule is discharged with costs. 

Ride discharged. 

A. I. R. (35) 1948 Calcutta 150 [C. N. 72.] 

Gopendranath Das J. 

Charu Chandra — Plaintiff — Appellant 
V. Snigdhendu Prosad and others ^Defendants 

— Respondents. 

A. F. A. D. No 1366 of J043, Decided ou 3-7-1947, 
from decree of District Judge, Howrah, D/- 12-4-1943. 

(a) Bengal Tenancy Act (8 (VIII] of 1885), S. 88 

— Suit for apportionment of rent on sub-division of 
tenancies is not maintainable. 

The remedy given by S. 88 must be deemed to be 
exclusive. The lemedy of a person to get a hold log 
sub*dividecl and rent ai)portioned is by way of an ap- 
plication. A suit for apportionment of rent on sub¬ 
division of tenancies is not maintainable. [Para 7] 

(b) Civil P. C. (1908). Ss. 2 (17) (h) and 80 — 

Court of Wards is public officer. 

The manager of the Court of Wards draws his salary 
from the estate of the wards and is not paid out of 
the public treasury and as such he cannot be said to 
be in tbo pay of the Government or the Crown. He 
can, however, be regarded as being in the service of 
the Crown. Hence the manuger of the Court of Wards 
must be regarded as public officer within the meaning 
of S. 2 117) (h) : 26 A. I. R. 1939 Cal. 720, Approved. 

. [Para 10] 

Annotation : _ (’44-Com.) C. P. C., S. 2 (17) (h), 
Pts. 27 and 28. > \ \ 

(c) Civil P. C. (1908), S. 80—Suit against public 

oiiicer—Notice necessary only in respect of prayer 

relating to act done by such officer in official capa- 
cjty. ^ 

Where the defendant is a public officer the necessity 
Of a notice under S. 80 depends on a question of fact, 
namely, whether the public officer purported to act 


in his official capacity. That question has to be deter' 
mined with reference to the nature of the act com¬ 
plained of and the attendant circumstances of a particular 
ease. [Para 10] 

Where a suit against a public officer contains severed 
prayers, a notice under S. 80 is necessary only in 
respect of that prayer which relates to an act purported 
to ha\'e been done by such officer in his official capa¬ 
city. As regards other prayers no notice is necessary 
under S. 80 if these prayers do not relate to any act 
done by such officer in his official capacity : 14 A. I. B. 
1927 P. C. 176, Ref. [Para 10] 

Annotation : — (’44 *C!oq1.) G. P. C., S. 80, N. 5. 

(d) Civil P. C. (1908), S. 80—Waiver of notice— 
Plea not taken in trial Court deemed to have been 
waived. 

Where an objection that a suit is not maintainable 
In the absence of a notice under S. 80 is not raised 
in the trial Court and no issue is joined on this point 
and the suit is decreed, the plea as to want of notice 
must be deemed to have been waived and when the 
plea is taken for the first time in appeal, the appellate 
Court is not entitled to dismiss the suit on the ground of 
absence of notice under S. 80 : 18 A. I. B. 1931 Cal. 
175 and 21 A. I. R. 1934 Pat. 354, Foil. ; 28 A. I. R. 
1941 Pat. 517 and 31 A. I. B. 1944 Mad. 544, Dieting, 
^ [Para 10] 

Annotation : — ('44-Com.) C. P. C., S. 80, N. 15. 
Cases referred : — 

1. (’74) 22 W. R. 336, Ruheemuddy Akun v. Poorno 
Chunder. 

2. (1859) 6 C, B, (N. S.) 336: 28 L. J. C. P. 242: 7 W. 
R. 464, Wolverhampton New Water Works Co. v. 
Hawksford. 

3. (’07) 31 Bom. 604, Bhaishanker Nanabhai v. Muni¬ 
cipal Corporation of Bombay. 

4. (’06) 10 0. W. N. 991, Bhandi Singh v. Ramadhin 
Rai. 

5. (1887) 18 Q. B. D. 704 : 56 L. J. Q. B. 315 : 67 L. 
T. 643 : 35 W. R. 511, R. v. County Court Judge ol 
Essex. 

6. (’40) 44 C. W. N. 709 : 27 A. I. R. 1940 P. C 106 : 
I. L. R. (1940) Mad. 599 : I. L. R. (1940) Ear. P. 0. 
194 ; 67 I. A. 222 : 188 I. C. 231 (P. C.). Secretary of 
State V. Mask and Co. 

7. (’39) 43 C. W. N 1212 : 26 A. I. R. 1939 Cal. 720 : 
I.L.R. (1940) 1 Cal. 73: 188 I. C. 637, Gokul Chandra 
Das V. Manager of the Baniachong Mazumdari Wards 
Estate. 

8. (’20) 65 1. C. 515 : 7 A. I. B. 1920 Cal. 167, Nanda 
Lai Bose v. Ashutosh Ghosh. 

9. (’27) 54 I. A. 338 : 14 A. I. B. 1927 P. C. 176 : 61 
Bom. 725 : 104 I. C. 257 (P. C.), Bbagchand Dagdusa 
V. Secy, of State. 

10. (’31) 63 C. L. J. 31; 18 A. I. R. 1931 Cal. 176: 180 
1. C. 894, Purna Chandra v. Badharani Dassya. 

11. (’34) 21 A. 1. R. 1934 Pat. 354: 150 I.C. 690, Ram 
Narain Prasad v. Ram Eishun Prasad. 

12. (’41) 20 Pat. 394 : 28 A. I. R. 1941 Pat. 617 : 195 
I. C. 93, Secy, of State v. Sagarmal Marwari. 

13. (’44) 31 A. I. R. 1944 Mad. 544 : I. L. R. (1946) 
Mad* 263 : 218 I. C. 377, Government of Madras v. 
Vellayan Chett-ar. 

Sarat Chandra Janah and Shib Narayan ^odak 

— for Appellant 

Paresh Rath Mukherjee (Jr.) for Rama trasad 
Mookherjee and Prokash Chandra Bhose 

— for Respondents. 

Judgment.—This appeal is on behalf of the 
plaintiff in a suit for apportionment of rent and 
for possession of c. s. Dag no. 1326 on declara¬ 
tion of the plaintiff’s title thereto and for an in- 
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junction. Thei-e wei’c two holdings held by Saahi 
the father oE defendants 2 and 8, namely a 
holding of 9 bighas is oottahs bearing a rental of 
Ba. 47>4«8 and a holding of 8 bighas 2 oottahs 
bearing a rent of Rs. 40-0.9. Both these holdings 
•were held under defendant 1. On 6.9-1933 the 
plaintiff alleges to have purchased 7 bighas 5 
oottahs and 8 chattaks of land out of the first hold¬ 
ing and 7 bighas and 8 obattaks out of the second 
holding. In the kobala which was marked as 
Ex. 1, proportionate rentals of the first and 
second holdings were stated to be Rs. 35-7-9 and 
RS. 84-10-3. The plaintiff claimed, therefore, to 
Cave acquired by purchase from Soshi 14 bighas 
and 6 cottahs of land at a proportionate rental 
of Rs. 70-1-14 gandas. The plaintiff's allegation 
is that he obtained a kharij of the land acquired 
by purchase, from the landlord, defendant 1. It 
is not clear from the plaint whether at the time 
of kharij the estate of defendant l was under 
the charge of the Court of Wards or not. As 
the plaintiff failed to get possession of about 18 
cottahs of land he started Title Suit No. 180 of 
1933 against Sashi. During the pendency of this 
title suit, the c. s. record was prepared. InC. s. 
Khatian No. 173 a jama of Rs. 70-1-14 gandas 
was recorded in the name of plaintiff under 
■defendant l in respect of an area of only ii 
bighas and 12 cottas. The title suit referred to 
above was decreed thereafter. The plaintiff’s 
•case is that the settlement record of rights was 
■erroneous inasmuch as it failed to record in his 
name as appertaining to the jama of RS. 70.1-14 
gandas the lands claimed in the title suit as also 
the lands coveted by c. S. Dag No. 1326. The 
plaintiff further alleged that he was in posses¬ 
sion of a deficit area of l bigha 19 cottas and 
8 chattaks. He, therefore, prayed that the rent 
of the lands should be apportioned and the 
rent reduced to Rs. 60-16-14 gandas in place of 
Rs. 70-1-14 gandas. Defendant 1 filed written 
•statement and alleged that the 0 . s. record was 
•correct and that the plaintiff did not purchase 
14 bighas and 6 cottahs as alleged by him, the 
area having been misstated in the kobala. Defen¬ 
dants 2 and 3 filed a separate written statement 
-and they denied the plaintiff’s title to c. s. 
Dag NO. 1326. 

[ 2 ] The trial Court dismissei the plaintiff’s 
olaim as regards O. S. Dag No. 1326 and held 
that, the plaintiff was liable to pay the rent of 
RS. 69-1.4 gandas in respect of items t to 13 of 
the properties mentioned in the plaint. Against 
the judgment and decree of the trial Court, an 
■appeal was taken by defendant 1. The plaintiff 
preferred a cross-objection as regards o. s. Dag 
NO. 1326. The lower appellate Court allowed 
the appeal and dismissed the cross-objection. In 
the result the plaintiff's suit was dismissed. 


[3] The lower appellate Court has held; (i) 
that the suit is bad for non-service of notice 
under s. 80, Civil P. C.; ( 2 ) that a further sum 
of RS. 15 was payable as additional court-fees 
on the plaint; (3) that the suit was barred under 
S. 88 ( 2 ), Bon. Ton. Act; ( 4 ) that the plaintiff 
had taken possession of the valuable lands of 
the two tenancies and that there was no reason 
for apportioning the rent. 

[ 4 ] Against the judgment and decree of the 
lower apijellate Court, the plaintiff has preferred 
this appeal. Before I deal with the contentions 
raised by Mr. Janah appearing on behalf of the 
appellant I shall refer to a point raised by Mr. 
Mukherjee appearing on behalf of defendant 1 . 
His contention is that the remedy of the plain¬ 
tiff to get the holding sub-divided and rent ap¬ 
portioned is not by way of a suit but by way of an 
application. The lower appellate Court negatived 
this contention of defendant 1 by merely stating 
that "as an application lies so a suit also lies.” 
In my opinion, the view so taken by the lower 
appellate Court is not correct. 

[6l In order to appreciate the contention 

raised it is necessary to set out the history of 

the law relating to sub-division of tenancies. 

The earliest legishition regarding sub-division of 

tenancies in Bengal is contained in the proviso 

to s. 27 of Act 10 [x] of 1859 and S. 26 of Act 

8 [Vili] B. C. of 1869 which was to the effect 

“that no zemindar or superior tenant shall bo required 
to admit to registry or give ettect to any division or 
distribution of the rent payable on account of any such 
tenure, nor shall any such division or distribution of 
rent be valid and binding without the consent in 
writing of the zeojindar or superior tenant.” 

The proviso refers merely to the case of sub¬ 
division of tenancy by agreement of parties. 
In 22 w. R. 336^ it was held by this Court that 
neither the tenant nor the landlord can split up 
existing tenancies and redistribute the lauds so 
as to alter their nature and extent without their 
mutual consent. 

[6] The law was amended and clarified by 
the Bengal Tenancy Act, Act 8 [viii] of 1885 
and was further amplified so far as West Bengal 
is concerned by Act 1 [i] B. C. of 1907. 

[ 7 ] Act 4 [iv] B. 0. of 1928 which came into 
force on 2l8t February 1929 provided for the first 
time against unreasonable withholding or grant¬ 
ing of consent on the part of the landlord or co- 
sharer tenants to a division of the tenancy or 
distribution of the rent and gave the aggrieved 
tenant a remedy in a civil Court by an applica¬ 
tion on the terms and conditions as specified in 
that section (s. 88?). The law was further ex¬ 
tended by Act 6 [vi] B. 0 , of 1938 which came 
into force on 8th August 1936. By this Act the 
right of appeal against an order of sub-division 
of a tenancy was given. By Act 15 [xvl B. c. of 
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1940 the section was expressly made applicable 
to patni tenure and S. 6B "was added to Regula¬ 
tion VIII of 1819. The question therefore arises 
Tvhether the remedy so given by the Act of 1928 
is an exclusive remedy and bars a suit. In 
(1859) 6 G. B. (N. S.) 336^ at page 35C, Willes J. 
deals v?itb three classes of liabilities: (1) cases 
where there was a pre-existing liability recog¬ 
nised by common law and afifirmed by statute; 
( 2 ) where the statute creates the right but does 
not prescribe any remedy and (3) where the 
statute creates the right and prescribes the 
remedy. In the third class of cases Willes J. 
observed: 

* Where the statute creates a liability not existing at 
o...mmon law and gives a particular remedy for enfor¬ 
cing it ... . with reference to that class it has always 
been held that the party must adopt the form of remedy 
given by the statute.” 

In my opinion, the present case falls within the 

third class and the remedy given by 8. 88, Ben. 

Ten. Act, must be dee-med to be exclusive. To 

the same effect are the following observations 

of Jenkins C. J. in 31 Bom. 604^: 

, ‘‘It is an essential condition of those rights that they 
should be determined in the manner prescribed by the 
Act to which they owe their existence. In such a case 
there is no ouster of the jurisdiction of the ordinary 
Courts, for they never had any; there is no change of 
the old order of things, a new order is brought into 
being.” 

In 10 c. W. N, 991^ at page 997, his Lordship 
(Mookerji J.) observed that: 

“It is an elementary rule of construction of statutes, 
as stated by Lopes L. J. in (1887) 18 Q. B. D. 7046 at 
page 708 that in the case of an Act which creates a new 
jurisdiction, a new procedure, new forms or new 
remedies the procedure, forms or remedies there pre¬ 
scribed and no others must be followed.” 

The principle enunciated by Willes J. in (1869) 6 
C. B. (n.s.) 33ij* has been applied by the Judicial 
Committee in 44 c. w. n. 709.® In my opinion, 
the present suit which is essentially a suit for 
apportionment of rent on sub-division of two 
tenancies is not maintainable and the remedy of 
the plaintiff was by way of an application. This 
disposes of the appeal but as certain other points 
were decided by the Court of appeal below and 
urged in this Court it is necessary to dispose of 
those points, on which the lower appellate Court 
found against the plaintiff. 

[8] The first point on which the lower appel¬ 
late Court non-suited the plaintiff is the non- 
service of the notice under s. 80. Civil P. C. 
Defendant i is the Manager of the Court of 
Wards and the first question which arose for 
decision is whether the Manager of the Court of 
Wards is a public officer as defined by S. 2, cl. (17), 
Civil P. C. 

[9] Mr. Mukherjee contends that the Manager 
of the Court of Wards is an officer in the service 
Or the pay of the Crown and comes within 


S. 2 (17) (h), Civil P. C. In support of his sub¬ 
mission he relies on the decision of Edgley J. in 
43 o. W. N. 1212.’^ In that case Edgley J. was of 
the opinion that the Manager of the Court of 
Wards is not in the pay of the Government bufc 
is in the service of the Government. 

[101 Mr. Janah appearing on behalf of the- 
plaintiff-appellant has contended that that deci¬ 
sion has lost its force because of the amendment 
S. 2 (17) (h), Civil P. C., where by the Govern¬ 
ment of India (Adaptation of Indian Lawsb 
Order, 1937, the word 'the Crown* was substituted 
for the words 'the Government.’ In my opinioa 
this substitution does not affect the question. 
Mr. Janah relies on the decision of Walmsley J.. 
in 66 I. c. 516.® Edgley J. before whom the case 
was cited refused to follow it on the shori ' 
ground that Walmsley J. gave no reason for hia 
conclusion that the Manager of Court of Wards 
was not a public officer. 1 have considered the 
matter and for the reasons which I shall pre¬ 
sently give I respectfully agree with the view 
taken by Edgley J. in 43 o. W. N. 1212 .^ The 
Manager of the Court of Wards draws his salary 
from the estate of the wards and is not pAid out 
of the public treasury and as such he cannot be 
said to be in the pay of the Government or the 
Crown. Ihe Manager of the Court of Wards is, 
however, appointed by the Court of Wards 
under s. so, Court of Wards Act. His duties are 
provided by ss. 40 and 41 of the Act. He is 
subject to the control of the Court of Wards and 
he is liable to account to the Court of Wards 
and in particular, responsible for any loss occa¬ 
sioned to the property of the ward by reason of 
his wilful default or gross negligence. Sections 4T 
and 68 confer on the Court of Wards drastic- 
powers of bringing the manager to book if hs 
does not properly account for the properties of 
the ward. He is, therefore, an officer of ths 
Court of Wards. The question, however, re¬ 
mains whether he can be regarded as being in 
the service of the Crown. In order to answer 
this question,it is necessary to explore the nature- 
of the jurisdiction exercised by the Court of 
Wards. The Crown is the pater familias of ab¬ 
normal persons, for example, minors, lunatics, 
pardanashin ladies or other disqualified proprie¬ 
tors. In the public interest, the Crown takes- 
charge of the properties of such abnormal per¬ 
sons. The Crown also takes charge of the pro¬ 
perties of such abnormal persons to safeguard 
the payment of Government revenues. The- 
jurisdiction of the Court of Wards is. therefore, 
exercised for the protection of the Government 
revenue in the public interest and for exercising; 
the prerogative rights of the Crown to protect 
all abnormal persons. It is really the exercise of 
the Sovereign power as representing the Crown^ 


1918 Oeahu Ohakdba V. Sniqdbbmdu Pbosad {Qopendranaih Das J ,) Calcutta 158 


The Court of Wards discharges the functions en- 
•joined by the Act. 1 think that the Manager of 
ithe Court of Wards can very well be said to be 
jin the service of the Crown. This view receives 
^support from the dehnition of the word "public 
iSeivice” which is to be found in vol. ill of Judi¬ 
cial and Statutory definition of Words and 
Phrases compiled by the Editorial Staff of the 
American National Reporting System which is 
as follows : 

“Publio Office is tbo right, authority and duty creat¬ 
ed and conferred by law by which for a given period 
either fixed by law or ending at the pleasure of the 
creating power, an individual is vested with some por¬ 
tion of the sovereign functions of the Government 
either executive, legislative or judicial to be exercised 
for the benefit of the public.** 

I hold, therefore, that the Manager of the Court 
of Wards must be regarded as public officer 
within the meaning of S. 2 (17) (h). Civil P. C. 
The (fhestion then arises as to whether the non¬ 
service of a notice under S. 80, Civil P. C., was 
fatal to the suit. In the plaint the plaintiff 
prayed for an apportionment of rent in respect 
of the land purchased by him and as ancillary 
thereto for declaration of title to C. S. l ag NO. 
1826 and for possession thereof. There was a 
further prayer for a temporary and permanent 
injunction restraining defendant 1 from execut¬ 
ing the decree which defendant i may obtain 
against defendants 2 and S, the sens of Sashi. 
In para. 5 of the plaint, the plaintiff stated that 
after his purchase an amalgamated jama of 
B8 70-1-14 gds. in respest of 14 bighas odd 
cottahs of land was recognised by defendant l. It 
is not stated that at the time of such recogni¬ 
tion the estate of defendant 1 was in charge of 
the Court of Wards. In the written statement 
filed by defendant i, this story of amalgamation 
and kharij was denied. In the above state of 
facts, a notice under 8. 80, Civil P. 0., would be 
requisite only in respect of the prayer for in¬ 
junction as laid down by the Judicial Committee 
in 64 1 . A. 338^ where it was pointed out that 
'*8. 80 is express, explicit and mandatory and 
admits no implication or exception”* As regards 
the other prayers in the plaint, the plaintiff did 
not allege any act of defendant l purported to 
be done in bis capacity as public officer and no 
notice under 8. 80 was required to he given so 
far as those prayers are concerned. In the trial 
Court no objection was raised either by defen- 
^dant 1 or by defendants 2 and 3 that the suit 
^was not maintainable in the absence of a notice 
junder 8. 80 , Civil P. 0. No issue was joined on 
jtbis point. The suit proceeded to trial and was 
|deoreed in part. It was at the appellate dtage 
|that the question was raised for the first time by 
defendant l. The question, therefore, arises as to 
whether the lower appellate Court was entitled 


to dismiss the suit on this ground which was 
taken for the first time before it. In view of tho 
decision of this Court in 63 c.L.J. 8 i*" this plea 
must bo deemed to have been waived. Tho deci-' 
sion reported in 63 C.L.J. Sl'*^ is a decision of a 
Division Bench of this Court which, sitting 
singly, I am bound to follow. The view taken in 
63 0. L. J. 31*° has been followed in A. i. u. 1934 
rat. 35i.“ Mr. MuUborjco contends that tho 
decision in 63 C.L.J. 31^° must be taken to have 
been wrongly decided as it does not contain a 
reference to tho decision of tlio Judicial Com¬ 
mittee in 64 I.A 338.” It is true that this deci¬ 
sion is not referred to in tho judgment of 
Suhrawardy J. in that case. The decision was, 
however, very well known and it must bo as¬ 
sumed that their Lordships were familiar with 
the decision in 54 I. A. 338.” Mr. Mukherjee also 
relies on a decision of the Patna High Court in 
in 20 Pat. 394*^ and a decision of the Madras 
High Court in A. I. B. 1944 Mad. 544 *® and urges 
that the plea of waiver is not applicable as s. 80 
is imperative in its terms. The cases relied by 
him are cases where the Secretary of State of 
India in Council was a defendant and there was 
no question that notice under S. 80, Civil P. 0., 
was required. In case, however, where the defen¬ 
dant is a public officer, the necessity of a notice 
under s. 80. Civil P. C., depends on a question 
of fact, namely, whether the public officer pur- 
ported to act in his official capacity. That ques¬ 
tion has to bo determined with reference to tho 
nature of the act complained of and the atten¬ 
dant circumstances of a particular case. In tho 
present case, as I have said already, the plaintiff 
did not admit on the face of the plaint that the 
sub-division and mutation was done by any 
public officer. If the objection had been taken 
at an earlier stage, the plaintiff might have 
withdrawn the prayer of injunction which re¬ 
quired the service of a notice under S. SO, Civil 
P. C. In fact Mr. Janab appearing for the plain- 
tiff has made this prayer in this Court. I think,j 
therefore, the lower appellate Court was not. 
right in dismissing the suit on this ground. 

[ill The second ground made by the lower 
appellate Court is that the plaint is insufficiently 
stamped. I do not see why the additional court- 
fees of Bs. 15 was payable. In fact the learned 
Advocate for defendant i did not press this 
point. 

[ 12 ] The next point made by the lower appellate 
Court was that the suit is barred under S. 88 (2), 
Ben. Ten. Act. In my opinion, S. 88 (2) has no¬ 
application to the facts of the present case. 
Defendant 1 did not admit that there was a 
valid agreement to subdivide the tenancy and 
to amalgamate the subdivided tenancies. Tbis- 
point was also not raised in the trial Court. 
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ti9] The last point made bj’’ the lower appel¬ 
late Court is that having regard to the respec¬ 
tive value of the properties purchased by the 
plaintiff and retained by defendant-s 2 and 3, it 
cannot be said that the apportionment was un¬ 
fair. The evidence on this point has been placed 
before me. The issue that was raised was some- 
what vague. If I had held that the suit was main¬ 
tainable, I would have directed a remand to the 
trial Court for further evidence on this point. 

[y ] As regards the prayer made by Mr. Janah 
for the reception of additional evidence so far as 
c. s, dag Ko. 1326 is concerned, I do not propose 
to pass any final order because on my finding 
that the suit is not maintainable this prayer does 
not require further consideration. 

[lo] The result is that this appeal fails and 
must bo dismissed with costs to defendant 1 
only. Defendants 2 and 3 will bear their own 
costs in this Court. 

Appeal dismissed. 

A. I. R. (33) ms Calcutta 164 [C. N. 73.] 
I^. C. ]\flTTER AND AMIR-UD-DIN AHMAD JJ. 

l:Janilal Boy and others — Plaintiffs v. 

Baja Gopal Lai Boy and others _ Defen. 

danis. 

Suit No. G16 of 1933, Decided on 24-6-1947. 

(a) Bengal Money-lenders Act (10 [X] of 1940)— 
Act is not ultra vires the Bengal Legislature : 34 
A.I.R, 1947 P. C. 60 and 34 A.I.R. 1947 P. C. 66, Foil. 


691; 27 A.I.R. 1940 P. C. 60 and 27 A.I.R. 1940 F. C. 
20, Expl. and Disting. [Para3|7 and 12} 

(e) Bengal Money-lenders Act (10 [X] of 1940), 

S. 30 — Capitalist’s commission to be deducted in 
determining principal. 

For the purpose of determining the principal of a 
loan advanced before the Act for the purpose of S. 30, 
the capitalist’s commission (i.e. a commission taken by 
the capitalist for lending his own money to borrower) 
is to be deducted from the amount mentioned as princi¬ 
pal in the instrument : A. P. 0. D. No. 154 of 1943 
decided on 31-S-1946, Foil. [Paras 13 and 14] 

Cases referred : — 

1. (’47) 51 C. W. N. 599 : 34 A.I.R. 1947 P. 0. 60 : 74 
I. A. 23: 230 I. C. 337 (P.C.), PrafullaKumarMukher- 
jee V. Bank of Commerce, Ltd. 

2. (’47) .51 C. W. N. 611 : 34 A.I R. 1947 P. C. 66 : 74 
I. A. 45: 230 I.C. 1 (P.C.), Bank of Commerce, Khulna 
Ltd. V. Amulya Krishra. 

3. 0. S. Suit No. 1214 of 1934, Janaki Nath Roy v. 
Arun Chandra Sinba. 

4. (1932) 1 K. B. 691 : 101 L. J. K. B. 185 : 146 L. T. 
236. B. S. Lyle, Ltd. v, Chappell. 

5. (’40) 1940-1 M. L. J. 68 : 27 A. I. R. 1940 ».C. 60 ; 
187 1. C. 445 (F.C.), Chethambaram Chettiar t. Loo 
Thon Poo. 

6. (’40) 1940-2 F. C. R. 61 : 27 A.I.R. 1940 F. C. 20 : 
I.L.R. (1940) Kar. P. C. 33 : 187 I. C. 796 (F.C.), Jai- - 
gobiud Singh v. Lachmi Narain Ram. 

7. (’44) 48 C. W. N. 625: 31 A.I.R. 1944 Cal. 320 : 220 . 
I.C. 495, Jadu Nath v. Jagat Prasanna. 

8. (’41) 45 C. W. N. 1042 : 29 A. I. R. 1942 Cal. 125 : 
I.L.R. (1942) 1 Cal. 186: 204 I.C. 602, Jagannath Roy 
V. Madan Mohan. 

9. (’43) A. F. 0. D. No. 154 of 1943, D/- 31-5-1946, 
Kumar Pramatha Nath Hoy v. Pasumaki Nath. • 

B. B. Bose and Dr. S. Das — for Plaintiffs. 

B. C. Chatterjee and H, K. Bose — for Defendants. 


(b) Bengal Money-lenders Act (10 [X] of 1940), 
S. 36 (1), Proviso (i)—“Date of the suit.” meaning. 

The phrase ‘date of the suit’ occurring in proviso (i) 
to S. 36 (1) means the date when the lender filed his 
suit to recover the loan, where the borrower seeks relief 
by an application made under S. 36 (6) (a) (ii). 

/ , ^ [Para 3] 

(c) Bengal Money-lenders Act (10 [X] of 1940), 
Ss. 30and 36—Transaction not liable to be reopened 
—Principal treated in it as principal to be treated as 
principal. 

If n transaction cannot be reopened, the sum treated 
as principal in that transaction must be treated as the 
principal of the loan,’’ even if only a part thereof re¬ 
presented actual advance by the lender to the borrower 
and the rest represen'ed capitalised interest on previous 
loans, but where the transaction can be reopened other¬ 
wise the principal would be what was actually advanced. 

/., [Para 4} 

(d) Bengal Money-lenders Act (10 [x] of 1940), 
Ss. 2 (16), 30 and 36— Mortgage by borrower in favour 
of lender — Part of mortgage money representing 
previous loans due by borrower to lender — This 
cannot be treated as principal. 

Where n borrower owing debts to the lender executes 
a mortgage in favour of the lender and a part of the 
Bum treated as principal in the mortgage-deed represents 
the debts already due to the lender and the remaining 
part represents sum paid in cash to the borrower to pay 
hi3 other creditors, the former part of the sum cannot 
J's an actual advance within the meaning of 

2 (16) and cannot be taken as principal for the nur- 
pose of S. 30. Only the latter part of the sum which is 
paid jii cash can be treated as principal: (1932) 1 K. B. 


Judgment. —The defendant, Baja Gopal Lai 
Boy (hereaftercalled the borrower) borrowed from 
Nandalal Boy and Pulin Krishna Boy (they or 
the legal representatives are hereafter called the 
lenders) certain sums of money on three promis¬ 
sory notes dated (a) 25-9-1927, (b) 24-1-1928 and 
(c) 12-2-1928, On 4-10-1930 he executed three 
promissory notes: (d) one for Bs. 30,760 in favour 
of Nandalal and Pulin Krishna Roy : (e) another 
for Rs. 5500 in favour of Nandalal Roy and (f) 
the third also for RS. 5500 in favour of Pulin 
Krishna Roy. Interest at the rate of 12 per cent, 
per annum was payable on all these three promis¬ 
sory notes. It is admitted by the lenders that 
no cash payment was made in respect of the 
promissory note (d). The principal, rs. 80,760 
mentioned in that promissory note represented 
the principal and interest due up to 3-8.1930 on 
the three earlier promissory notes (a), (b) and 
(c), but the other two promissory notes (e) and 
(f) represented cash transactions. The borrower 
executed two other promissory notes in favour 
of the heirs of Nandalal Roy, who had died on 
5-8-19.30, and Pulin Krishna, namely: (g) dii® 
on 6-9.1930 for RS. 6250 and (h) another on 
15-10-1930 for Ra. 12,200. These promissory notes 
also provided for interest at 12 per cent, pec 
annum. They also represented cash transac- 
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^ions. On 16-10.1930 he deposited the title deeds 
•of his zemiudary, rorguuah Manthana with the 
lenders as security for the moneys due on the 
promissory notes (d) to (h). He was not the sole 
owner of that zemindary, for being a person 
governed by the Mitakshara School of Hindu 
Law and that being his ancestral property his 
tw'o sons ICumar Bhairab Lai Roy and Girindra- 
lal Roy (since deceased) were joint owners w’ith 
him. He executed three more promissory notes 
in favour of lenders stipulating to pay interest at 
the rate of 12 per cent, per annum. They are: (i) 
one for Es. 4800 executed on 28.10.1930, (j) an- 
other for E3.6200 executed on 3-11-1930 and (k) 
the third for Es. 3250 executed on I2.li.l930. 
They also represented cash transactions. But 
■whether the whole of the sums mentioned as 
principal in the promissory notes (e) to (k) had 
been actually advanced to him or portions had 
been kept back by the lenders or paid back by 
the borrower as capitalist’s commission, and if 
so, 'U’hat is the effect, are points in controversy 
before us. 

C2] On 15.11-1930, he executed a mortgage in 
favour of the lenders for the sum of Rs. i,00,000 
hypothecating the aforesaid zemindary and a 
piece of vacant land, 48 square feet in area, 
situate in Calcutta, which he had purchased on 
that very day. He purported to mortgage the 
properties as Karta of a joint Mitakshara family 
<3onsisting of himself and his two minor sons. 
He stipulated to pay interest on the said sum of 
ES. 1,00,000 at the rate of per cent. i;)er annum 
with half yearly rests. The mortgage instru¬ 
ment recited the loans on the aforesaid promis¬ 
sory notes (a) to (k) and the borrower made the 
-Statement that they had been taken either for 
payment of antecedent debts or for legal neces¬ 
sity. The instrument further recited that the 
lenders had demanded payment from him of the 
aun^ due on the promissory notes marked (d), 
(e) and (f) above and that he had agreed to 
borrow from the lenders Es. 66,979-10-6 for re¬ 
paying the loans due on these promissory notes 
and other creditors of bis. According to the 
mortgage instrument the principal of rs. 1 , 00,000 
to secure which the mortgage was executed, was 
made up of the said sfim of Hs^66,979-10-6 which 
the lenders are said to have advanced to the 
borrower to enable him to repay the loans due 
on the aforesaid three promissory notes and 
loans due to other creditors of his and the balance 
of Bs. 83,020-6.6 represented rs. 320-5.6, being 
the interest due up to the date of the mortgage 
instrument on the five promissory notes marked 
ig) to (k), and the amount of the principal of 
the promissory notes marked (g) to (k). Thus 
only a portion out of the sum of rs. 66,979 lo-6 
■was actually paid in cash to the borrower. The 
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mortgage was thus taken to socuro the loans al¬ 
ready duo to the loiulurs on promissory notes 
and to secure a further loan of a comparatively 
small amount advanced to the borrower in cash 
on the date of the mortgage to i-nablo him to 
pay his other creditors. The lenders instituted 
the suit on this mortgage on 20-:i.l93;t malting the 
borrower and his two minor sons parties dofen- 
dauts. On 22-G-1933 they had a receiver ap¬ 
pointed in respect of the zemindary mortgaged. 
The preliminary and the final mortgago-decrees 
were passed on 8-1.1931 and 4.6-19.35 respeoti- 
vely. Thereafter on 16-7-1936 the borrower and 
his sons were declared wards of Court and the 
Court of Wards took possession from the receiver 
on 5-8-1937 on the basis of a consent order made 
by this Court on 1-1-12-1936. It is admitted that 
the Court of Wards had paid the lenders the 
sum of fis. 78,999-5-4 up to 19-12.1940 from the 
time it took pos.iession. On 4-7-1911 the Blanager 
of the Court of Wards representing the borrower 
and his minor son Bhairab Lai Roy, Girindralal 
having died in the meantime, made this applic i- 
tion under S. 36, Bengal Money-lenders Act (lO 
[x] of 1940, hereafter called the Act), which had 
come into force on 1-0-1940. This application is in 
essence an application in tlie mortgage suit made 
under S. 36, sub-s. (C), cl. (a) (ii) of the Act. 
There is no question that tlie applicants are 
entitled to relief under the Act, even if it re¬ 
quired re-opening of the transactions represented 
by promissory notes, if they are otherwise en- 
titled as the Act is nob uUree vires the Bengal 
Legislature : 51 C.W.N. 599* and 51 C.W.N. Gll.^ 

[3] In Suit NO. 1214 of 1934® (o.S.) decided on 
11th June last, we have held that the phrase 
“date of the suit” occurring in proviso (i) to 
S. 36, sub-s. (1) of the Act, means the date when 
the lender filed his suit to recover the loan, 
where the borrower seeks relief by an applica- 
tion made under S. 36, sub-s. (C), cl. (a) (ii). 
Prima facie, therefore, all the transactions 
beginning from the promissory note (a) are 
liable to be reopened. But the applicants do not 
claim to reopen the transactions, which are 
barred twelve years of his application, that is to 
say, the promissory notes (a), (b) and (c). The 
lenders are entitled to got interest at the rate 
mentioned in S. 30, sub-s. (l), cl. (c) of the Act on 
the principal of the loan and that they are only 
entitled to get a decree for a sum of money 
which, together with any amount already paid 
to them, does not exceed twice the principal of 
the loans. As interest up to this date would 
exceed the principal of the loans even if calcu- 
lated at the rate mentioned in s. 30 (1) (c), the 
only relevant question before us is what sums 
are to be taken to be the principal of the loans, 
and that would depend upon two questions (a) 
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whether all or any of the tranaactions repre¬ 
sented by the promissory notes (d) to (k) and 
the mortgage of 15th November 1930 can in law 
be reopened, and (b) what were the sums actual¬ 
ly advanced by the lenders to the borrower— 
whether amounts mentioned in those documents 
as principal or something else. 

[4] It has been held in a number of decisions 
of this Court that if a transaction cannot be re¬ 
opened, the sum treated as principal in that 
transaction must be treated as the “principal of 
the loan”, even if only a part thereof represent- 
;ed actual advance by the lender to the borrower 
land the rest represented capitalised interest on 
iprevious loans, but where the transaction can 
Ibe reopened otherwise, the principal would be 
!what was actually advanced. There is no dispute 
between the parties on the question as to 
whether the transaction represented by the 
mortgage of I5th November 1930 can be re¬ 
opened, nor can there be any doubt on that 
question. It can be reopened and has to be re- 
opened for giving relief to the borrower. The 
sum of Rs. 1,00,000 treated as principal in the 
mortgage instrument is made up of, (i) the prin¬ 
cipal of the five promissory notes (g) to (k), that 
is to say. those executed on 6th September 1930 
and four subsequent dates; (ii) the sum of 
Kb. 320-5-6 which represented the interest then 
due on the aforesaid five promissory notes, (g) 
to (k); (iii) the amount which v/O/S necessary to 
discharge the three promissory notes (d), (e) and 
(f), that is to say, those executed on 4th August 
1930 for the sums of Bs. 30.760, Rs. 5,500 and 
Bs. 6,500. Admittedly this amount included the 
arrears of interest then due on these three pro¬ 
missory notes; and (iv) what was actually ad¬ 
vanced in cash to the borrower on that date to 
enable him to pay his other creditors. Rs. 320-6-6 
cannot be treated as principal for the purpose of 
S, 30 (l) (a) of the Act, for it was not actual ad¬ 
vance. The only question raised on this docu¬ 
ment is whether the amount falling within item 
No. (iii) can be treated as principal of the loan. 
The learned counsel for the lenders contends 
that that sum is to be taken as. principal. To 
support bis contention, he relied upon the state¬ 
ment in the mortgage instrument to the effect 
that this Sum was taken by the borrower on the 
date of the mortgage instrument as a loan from 
the lenders to repay his previous debts and sub¬ 
mits that the fact that those debts were due to 
the lenders themselves on previous transactions 
does not make any difference. The money so 
taken must be treated as an actual advance 
within the meaning of s. 2 (16) of the Act, For 
purpose, he relies upon the observations of 
Greer L. J. in (1932) 1 K. B. 691* at pp. 704 and 
705; of Lord Fairfield in 1940-1 M. L. j. 68 = 
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A.Z.B. 1940 p. c. 60^ and of Varadachariar J. in> 
2 P. 0. B. 61® at pp. 69 & 70, Before we take up 
this question of law, we think it desirable to re¬ 
view the evidence relating to this transaction 
and to record our findings thereon. 

[5] None of the parties have adduced any 
oral or documentary evidence. The matter rests 
on affidavits. 

[6] Paragraphs 4 & 10 of the affidavit of Beni 
Madhav Eoy affirmed on 14th July 1941 and 
filed on behalf of the lenders and paras. 6 and 7 
of the affidavit of Jyotirindra Nath Boy affirm- 
ed on I6th July 1941 and filed on behalf of the 
borrower are relevant to this question. At tha 
end of para. 5, Jyotirindra Nath Eoy stated 
categorically that the promissory note for 
Rs. 30,760 dated 4th August 1930 and the two 
promissory notes for Rs. 6.600 each of the self¬ 
same date were not returned to Baja Gopal Lal 
Eoy. This fact has not been denied by the len¬ 
ders. We believe the statements made by Jyoti¬ 
rindra Nath Boy in preference to those made by 
Beni Madhav Boy. The object of the mortgaga 
was to secure all those loans and the recital of 
payment of those loans with the money said to 
have been advanced by the lenders on the data 
of the mortgage is a colourable one. 

[7] But even if the matter has to be decided 

on the assumption that the said recitals were 
true, we cannot accept the contention of the 
lenders. Section 86 (1) (a) and (b) read with pro¬ 
viso (i) empowers the Court to reopen transac¬ 
tions, agreements and adjustments, and to take 
accounts over again in terms of the Act if those 
transactions, etc., are within 12 years of tho 
date of the suit, even when the transactions and 
agreements purport to close previous dealinga 
between the parties and to create new obliga¬ 
tions, and the very object of the Act would be 
defeated unless the substance and not the form 
be taken into account. For if the form is held 
to be the determining factor in the matter of 
the exercise of the powers conferred on the- 
Court by s. 36 (l) which are intended for the- 
relief of borrowers, it would be giving ample 
scope to the lender to evade those beneficial pro¬ 
visions of the statute by having suitably framed 
recitals. ^ 

[8] The cases cited on behalf of the lenders are- 
nob helpful, for the questions at issue in those 
cases were entirely different. Those cases had 
nothing to do with the question of reopening of 
transactions, agreements and adjustments.' 

[9] In (1932) 1 K. B. 691* the question w^ 
whether a memorandum of a new agreement 
between the lender and the borrower dated 27th. 
October 1930 was a good memorandum in view 
of the provisions of s. 6, Money-lendei^ Act> 
1927 (17 & 18 Geo. V, ch, 21). The borrower had 
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4)oriowed filfiO from the lender at a very ex- 
horbitant rate of interest on a promissory note 
dated SSth April 1930 and the memorandum in 
question reoited that the borrower had agreed to 
borrow £ 200 from the lender for repaying the 
previous loan and had authorised the lender to 
allocate the whole of the said sum of £200 in 
settlement of the promissory note dated 26 th 
April 1930, A promissory note for £300 (£200 
being principal and £100 as interest calculated 
up to the agreed date for repayment in full at 
the rate of 85.2 per cent, per anhum) was exe¬ 
cuted by the borrower on the same date. The 
lender gave a cheque of £200 to the borrower 
which the latter endorsed back to the lender 
with the authority to allocate it to his dues on 
the promissory note of 16th April 1930. The rele- 
vant portions of s. 6 which came up for consi¬ 
deration are in the following terms : 

*‘(1) No contract for the repayment by a borrower of 
money lent to him . . after the commencement of this 
Act .. and no security given by the borrower . . in 
respect of any such contract shall be enforceable unless 
a note or memorandum in writing of the contract be 
made and e'gned personally by the borrower . . . and 
no such contract or security shall be enforceable if it is 
proved that the note or memorandum aforesaid was 
not signed by the borrower before the money was lent 
or before the security was given as the case may be.” 

“(2) The note or memorandum as aforesaid shall 
contain all the terms of the contract, and in particular 
shall show the date on which the loan is made, the 
amount of the principal of the loan, and either the 
interest charged on the loan expressed in terms of a 
rate per cent per annum. . . etc.” 

We have underlined (here italicized) the por¬ 
tions which came up for consideration in that case. 

[lOl The lender brought a suit on the promis- 
sory note dated 22 nd October 1930 and Swift J., 
dismissed the suit on the ground that there was 
no sufficient memoranda within the meaning of 
S. 6. The only question before the Court of 
Appeal was whether the memorandum of agree¬ 
ment of 22nd October 1930 had complied with 
the provisions of S. 6. The Court of Appeal re- 
versed Swift J., and held that the memorandum 
was in Oirder. Sorutton L. J. held that the phrase 
before the money wm lent” occurring in sub- 
B. ( 1 ) cannoc be taken to refer to the original 
loan, the money lent on 25th April 1930, observ- 
ing thus: 

“As to the first po’nt, I find it diaSoult to believe that 
Parliament intended to render renewals of loans or of 
seounties for them on altered times impossible by re¬ 
quiring that a memoraudum of the alteration should 
be 8’gned before the origin'll loan was made. In my 
opinion where the time for payment of the original 
iohd has expired without complete payment and the 
time for payment is extended or altered, there is a 
and it is sufficient if the memorandum of 
•he altered terms precedes the commencement of the 
^tended period. The draftsmanship of S. 6 might be 
better, but I oann it th-'nk that Parliament intended to 
raider renewals impossible,*' 


After reviewing oases decided on bills of sale 
he held that the memorandum of agreement 
had satisfied sub-s. ( 2 ) of 8. 6, “for an agreement 
to borrow *5 a description which properly includes 
an agreement to borrow on fresh terms in order 
to payoff an old loan,” He accordingly ropolled 
the contention of the borrower that sub-s. ( 2 ) 
had not been complied with because the memo- 
randum had not set out the details of the loan 
of 25.4! 1930, According to him the loan men- 
tioned in that sub-section did not mean the 
original loan but the loan evidenced by the 
promissory note of 22-10-1930 ; Greer L. J. also 
referred to some of the decisions given in cases 
on bills of sale and remarked that the question 
in those cases (namely, whether a statement in a 
bill of sale that the money was paid is a true 
statement or not, when the bill of sale holder 
retained a portion of the money professed to be 
advanced to the grantor of the bill of sale for 
payment to him of a sum due from the grantor) 
was entirely different from the question as to 
whether a memorandum of contract was a suffi. 
oient memorandum within the meaning of S. 6, 
Money-lenders Act, 1927 and stated that he was 
referring to them only for the general rule laid 
down in those cases that 

‘‘where a transaction resolves itself into paying money 
by A to B and then handing it back by B to A, if the 
parties meet together and agree to set off one demand 
against the other, they need go through the form and 
ceremony of handing the money backwards and 
forwards.” 

He quoted this passage for repelling the conten- 
tion of the borrower—a case which found favour 
with Swift J.—that the handing over the cheque 
for £200 to him, by the lender, and having it 
endowed back to him was intended by the lender 
to deceive the Court. He further held that the 
document of 22-10-1930 signed by the defendant 
was a sufficient memorandum of a contract 
within the meaning of S. 6, dissenting from the 
view expressed by Charles J. to the effect that 
unless the money was actually handed over by 
the lender to the borrower it could not be said 
that any note or memorandum was signed 
before the money was lent. He thought that 
money is lent within the meaning of s. 6 of that 
Statute (17 & 18 Geo v, ch. 21) if it is applied 
by the lender to the purpose of the borrower in 
any way which the borrower authorises. The 
Court of Appeal having found that the memorau¬ 
dum was not hit by S. 6 remanded the case to 
the trial Judge in order that the other matters 
raised in defence might be investigated. One of 
such matters raised in defence was whether the 
transaction was harsh and unconscionable within 
the meaning of S. 1 , Money-lenders Act of 1900. 

[ 11 ] We have indicated the purp(»e for which 
Greer li. J. had made the observations on which 
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the coinisel for tlie lenders relies, and that the ques¬ 
tion in tliat case was entirely different from the 
question before us. Section G of the Statute 17 & 18 
Geo. V, ch. 21, is not 'pari materia with S. 36,sub- 
s. (i) els. (a) (b), Bengal Money-lenders Act. In 
these circumstances we hold that the decision in 
(1932) 1 K. B. GOl^ is not helpful for the decision of 
the question before us. In lO-JO-l M. L. J. 68® the 
Usurious Loans Statute of the Federal Malay 
States came up for consideration. That Statute 
provided that w'here the Court had reason to 
believe that, (a) the interest was excessive and 
the transaction was substantially unfair the 
Court may reopen transactions and take an 
account between the parties and relieve the 
borrow’er of all liability in respect of excessive 
interest, and notwithstanding any agreement 
purporting to close i)revious dealings and to 
create a new obligation, reopen any account 
already taken between them and relieve the 
debtor of all liability in respect of any excessive 
interest. The powers are similar to the powers 
given to the Court under S. 36, sub-s. (l), cIs. (a) 
to (c),Bengal Money-lenders Act. The difference 
between that Statute and the Bengal Act, is that 
whereas the latter has fixed a statutory rate of 
interest, the former had not, and left it to the 
Court to decide what in a particular case is to 
be regarded as reasonable rate of interest to 
allow to the lender. This material difference 
must in our judgment be kept in view in con¬ 
sidering the applicability of the observations 
made in that case to the point at issue in the 
case before us which we are now considering. In 
that case interest charged in all the transactions 
of loan was 2i per cent, and such interest 
charged at that rate was on each transaction 
capitalised and made payable by monthly instal¬ 
ments. The trial Judge held that the interest so 
charged was not in the circumstances of the case 
excessive and the transactions were not unfair 
between the parties. The Court of Appeal of the 
State of Johore reversed the decision of the trial 
Judge, holding that the interest charged was ex¬ 
cessive and usurious. It reopened all the trans¬ 
actions and accounts as from 18-6.1927, and 
decreed that the lender was to recover what had 
been actually advanced with simple interest at 
the rate of 15 per cent, per annum. That part of 
the decree which had directed the transactions 
and accounts to be reopened and which had 
directed fresh accounts to be taken on the basis 
of the actual advances was affirmed by the Judi¬ 
cial Committee : Lord Fairfield (who formerly 
was Greer L. J.) delivering the judgment. At 
p. 72 of the Madras Law Journal Keport the 
observations made by Greer L. J. in his judg. 
ment in (1932) 1 K. B. 691* to the effect that 
“it ought not to make any difference 'o the validity of 
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a transaction by way cf a renewal of a loan whether the 
parties go through the form of payment by the borrower 
of the whole amount due and a re-lending of the same 
amount 'by the mouey-lender, or the transaction is 
carried out without any such payment by treating the- 
amount of principal and interest still due as a debt 
acknowledged by the borrower together with an under¬ 
taking by the borrower to pay the amount of the- 
agreed debt” 

were quoted with approval. But this approval 
had nothing to do with the question of reopen¬ 
ing of transactions and accounts between the 
parties, for the Judicial Committee of the Privy 
Council maintained the decree of the Court of 
appeal of the State of Johore in this respect hub 
not on this ground. That passage in Greer L. J.’s 
judgment was quoted for the purpose of modify¬ 
ing the decree of the Court of appeal on the 
question of compound interest. The rate of 16- 
per cent, directed to be paid by the Court of 
appeal of Johore was maintained bub simple- 
interest was chan^d to compound interest. The 
Usurious Loans Statute of Johore did not stand 
in the way of awarding any reasonable interest, 
no rate being fixed as in the Bengal Act, and the 
award of compound interest by itself cannot be 
unreasonable, for ultimately it rests upon the 
default of the borrower in not paying interest as 
and when it fell due. In 48 0 . W. N. 625^ which- 
was a case relating to reopening of transactions, 
1940-1 M. L. J. CS^ was distinguished in a similar- 
manner. That case is not helpful. In 2 F. o. B. 
61® three questions were raised before the Federal 
Court, namely: (i) “Whether a. 7, Bihar Money¬ 
lenders (Regulation of Transactions) Act of 
1939 was ultra vires ; (2) Whether the Court 
could allow pendente lite interest in a suit to 
enforce a mortgage at a rate different from the 
contract rate; and (3) Whether the Court was 
hound to reopen transactions and accounts or 
bad a discretion in the matter. 

[ 12 ] Sulaiman J.held that S. 7wa9 not wholly 
uUi'a vires, and could he applied in the suit 
before them as the loan which was sought to ha^ 
enforced was not a loan on a promissory note 
but on a mortgage. On the second point he held 
that pendente lite interest in a mortgage suit 
can he awarded at a lesser rate than that pro¬ 
vided for in the contract and on the third point 
he held that on the language of the Statute the 
Court was not hound bub only had a discretion 
in the matter of reopening transactions and 
accounts. On all these points the Chief Joefa’cs 
and Varadachariar J. agreed. But Varada- 
chariar J. made some observations in'respeob of 
one of the two mortgage bonds (ex. v) sought to 
be enforced in the suit. The amount of BS. 2500 
was stated in the mortgage instrument to he the 
principal. That amount was made up of a sum 
of Rs. 1500 which the mortgagee actually ad- 
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Tanoed to tho mortgagor at the time of this 
mortgage and the balance was retained by him 
and was treated as payment of some antecedent 
debts which the mortgagor owed to him. Tho 
advocate for the mortgagor contended that tho 
acconnts in respect of those antecedent debts 
were to be reopened and the interest had to bo 
lilted in terms of S. 7 on the basis of the prin. 
oipal due on those antecedent debts. Varada- 
ohariar J. overruled that contention by holding 
tliat when the loan was on a document under 
the very terms of S. 7 interest was claimable by 
the lender for the period preceding the institu¬ 
tion of the suit up to the amount of loan men¬ 
tioned "in the document,’* and the "loan 
document'* must be taken to be Ex. v (the 
mortgage instrument) and not the earlier docu¬ 
ments referred to in it, because the definition of 
"loan" as given in S. 2 (f) of the Act included a 
transaction of a bond executed in respect of 
past liability.” This was his decision on the 
point so raised, but he went on to observe how 
exactly the definition of a loan as given in the 
Act and the provisions of a. 7 are to be applied 
to ordinary cases of renewal was a matter 
which required no decision in the case before 
them, for the retention of Es. lOOO by the lender 
for repayment of his dues on antecedent debts 
could be treated as a loan by itself though cash 
did not actually pass and in support quoted 
(1932) 1 K. B. 691* and 1940-1 M. L. J. 68®—cases 
which we have already discussed and distin- 
guished. He used the ol^rvations made in those 
two cases for determining what is to be eonsi- 
dered to be the loan document” for the purpose 
of giving effect to the last part of s. 7 of the Bihar 
Act. This part of the judgment is on a statutory 
provision (8.7 of the Bihar Act), which is not pari 
materia with the provisions of s. 36, sub-s. (i) of 
the Bengal Act : We accordingly hold that the 
transaction represented by the mortgage of 15 - 11 - 
1980, can be wholly reopened. On the basis of 
this reopening the principal of the loan must be 
taken to be only what was actually advanced 
m cash to the borrower on that date, and subject 
to what follows, only the principals of the pro¬ 
missory notes (e) to (k), that is of the two pro¬ 
missory notes each for the sum of Ea. 5500 
executed on 4-6-1930, of the promissory notes for 
Es. 6260 executed on 6-9-1980. for bb. 12,200 exe¬ 
cuted on 16-10.1930, for BS. 4800 executed on 
28-10-1980, for BS. 6200 executed on 8-11-1930 
and for Be. 8260 executed on 12 - 11 . 1930 , but 
not the sum of es. 80,760 mentioned in the pro- 
Missory note dated 4-8.1930, for that sum of 
money cannofc be taken to be a part of the 
principal of the mortgage, for the transaction 
represented by that promissory note has also to 
be reopened. That sum admittedly, represents 
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tho principal, as rocitod in tho ]>romissory iiotos 
(a) to ( 0 ), namely, tlicse oxocuted on 25 -D- 1027 , 
and on 2ith January and 12-2-1928 arrears 
of interest due on those loans up to :i.3.i93o 
Only tho princij)al of those Ihroo promiRsor'-'" 
notes can be treated as princijial for tlio i>ur- 
pose of the computation to bo made under ft. 30 , 
sub-s. ( 1 ), cl. (a) of the Act. Wo Iiavo already 
said that tho transactions represented liy the 
promissory notes (a) to (c) are not to be re- 
opened and, therefore, what are stated to be the 
principals in those promissory notes have to be 
taken as principals. 

[13] The next question is whether the prin- 
oipal of tho loan is to be taken to be the sum 
total of the principals mentioned in the promis¬ 
sory notes (a) to (c) and (e) to (k), or less by 
the amounts which may have been held back by 
the lenders or paid to them by the borrower on 
account of capitalist's commissions. The learn- 
ed counsel appearing for the lenders contends 
that we cannot disallow capitalist’s commission 
as S. S3 of the Act has no retrospective opera¬ 
tion. To support his contention he relies upon 
the decision of our brother Sen J., in 45 c. w. 
N. 1042.® That judgment has been affirmed by 
a Division Bench in appeal from original decree 
No. 1 of 1942. That case is no doubt an autho- 
rity for the proposition that S. S3 of the Act, 
has no retrospective operation. But in our 
judgment the borrower has not to invoke the, 
aid of that section for asking the Court to dis- 
allow what has been deducted or paid on ac¬ 
count of capitalist’s commission. In A. F. 0 . D. 
No. 154 of 19-43® a Division Bench of this Court 
in which one of us was a member this point was 
considered. The question there was exactly the 
question before us, namely, for the purpose of 
determining the principal of a loan advanced 
before the Act for the purpose of S. 3o of the 
Act whether capitalist’s commission is to be 
deducted from the amount mentioned as prin¬ 
cipal in the document. In dealing with the case 
45 C. W. N. 1042® the following observations were 
made: 

“But the question as to what is to be regarded as the 
principal of the loan was neither mooted nor discussed 
in that case. The case was not approached from the 
angle from which we are approaching the case. What 
is after all capitalist’s commission ? It is a commission 
taken by the capital'st for lending his own money to 
the borrower. In eSect it is a device to bring back to 
him a part of the principal and that under a name. 

In case coming under the Bengal Money lenders Act, 
it is the duty of the Court to find out what is the ‘prin¬ 
cipal of the loan’ and the de6nition given in the Act 
of the words ‘ principal of the loan’ is the 'amount 
actually advanced.' If in a case the lender hands over 
a particular sum of money to the borrower and takes 
back a portion thereof either at the same time or later 
on, the actual advance for the purpose of the definition 
must not be what was given in the fovvi of an advance. 
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in the 6rst instance but tlie net balance which remains 
with the borrower.For the purpose of con¬ 

sidering what is the principal of the loan all devices 
and contrivances adopted bj the lender with a view to 
getting back a part of the advance must be ripped open 
and the matter must be looked at in its bare nudity.” 

[14] We follow that decision and bold that 
jthe ju-incipal of the loan is to be taken to the 
sum total of the principals recited in the pro¬ 
missory notes (a) to (c) and (e) to {k) less what 
jWas charged as capitalist's commission at each 
of those transactions. The lenders will get a 
decree for twice the said amount less what has 
I been paid to them from time to time by the 
borrower or on his behalf. 

[ 15 ] We sob aside the preliminary and final 
mortgage decrees dated respectively 8-1-1934 and 
4-0-1935 and direct the Begistrar to take ac¬ 
counts in the manner indicated above. That is 
to say the principal of the loan would be taken 
to be the sum total of— (a) the amounts mention¬ 
ed as principal in the promissory notes dated 
25-9-1927 and 24th January and 12-2-1928; no en- 
quiry is to be made as to whether capitalist’s 
commission was deducted, or paid at those three 
transactions; (b) the amounts mentioned as prin¬ 
cipal in the two promissory notes dated 4 - 8 - 1930 , 
each for Ks. 66' 0, the amounts mentioned as prin¬ 
cipal in the promissory notes dated 6th September, 
15th October, 28th October, 3rd November and 
12-11-1930, leas the amounts deducted by the 
lenders or paid by the borrower to the lenders as 
capitalist’s commission on each and every one 
of those transactions; and (c) what was actually 
advanced in cash to the borrower on 15 - 11-1930 
less what was deducted or paid as capitalist’s 
commission on this occasion. 

[16] He is to take into account the payments 
made by the receiver to the lenders and other 
payments made before and after suit. The sum 
of Ns. 78,999-5-4 13 to be taken to be amount 
paid to the lenders after 6-3-1937 and up to 
3>ecember 1940. 

[17] The new preliminary mortgage decree 
would be against both Raja Gopal Lai Roy and 
Kumar Bhairablal Roy and would be for twice 
the amount of what will be found to be the 
principal of the loan in accordance with the 
aforesaid directions less what may be found to 
have been paid to the lenders by or on behalf 
of the borrower. To that amount must be added 
Rs. 4588-8-11 paid by the lenders for revenue with 
e per Cent simple interest calculated up to this day, 
as also the costs of the mortgage suit including 
costs of the final decree dated 4-6-1936, also the 
c^ts awarded by the order dated 14-12-1936 and 
the costs of the lenders for to-day’s hearing as on 
an application less the costa of this application 
(except for to-day’s hearing) which we allow 
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to the defendant applicants—certified for two 
counsel. The Registrar would cause the pro. 
missory notes dated 25-9-1927 and 24th January 
and I2rh February 1928 to be produced before him. 

If not produced be would take such evidence as 
would be admissible to find out the principal 
mentioned in those three promissory notes. He 
would also be at liberty to take evidence for 
the purpose of finding if capitalist’s commission 
had been taken on the transactions we have 
mentioned above and, if so, for finding the 
amount thereof. 

[18] As we have set aside the preliminary 
and final decrees passed on the dates abovemen- 
tioned the agreement between the partis men¬ 
tioned in the order dated 14-12-1936 and printed 
at pp. 42 to 45 of the paper book falls through. 
We formally set aside that order, except the 
portion relating to costs. 

[19] Two affidavits have been placed before 
us today in order to enable us to consider the 
number of the instalments viz., of Saohindra 
Lai Roy, manager appointed by the Court of 
Wards of the Tajhat Wards Estate, affirmed 
on so-6 1947, and the affidavit of Mohendra 
Kumar Roy affirmed on 20 6-1947. Very valu- 
able materials have been furnished by the an- 
nexure to the affidavit of Sachindra Lai Boy, 
as also in some of the paragraphs of that 
affdavit. It appears that the gross income of the 
estate is two lakhs and ninety thousand rupees. 
The debts amount to a little over sixteen lakhs. 
In respect of many of those debts arrange¬ 
ments have already been made for paying in 
instalments. The revenue and cesses amount to 
about one lakh and thirty thousand rupees each 
year. The estabhsbmeut and litigation come up 
to a little more than a lakh of rupees The. 
Baja is paid an allowance of only one thousand 
a month besides the expenses of a motor oar 
and the pay of his servaats and durwans. 
Details have been given of the receipts and 
disbursements for the Bengali Year 1352 in the 
annexure which is the return made by the Court 
of Wards, Tajhat Estate, to the Board of Re¬ 
venue. It shows that after aU the expenses and 
meeting the liabilities and other debts by in- 
stalments, there is a surplus of Rs. 93S8 6-2, 
That amount is what would be available for the 
payment of the instalments in this case 

[iOJ Taking into account the necestsary fine- ^ 
tuations in the income and the expenditure, we ^ 
grant ten annual instalments for the repayment 
of the monies that may be found due and for 
which a new preliminary decree is to be passed. 

Csil The first of such instalments is to be 
made within six months f?Dm the date of the 
Registrar’s report and the succeeding nine in¬ 
stalments within the corresponding dates of the i 
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Saooeeding nine years. In default of payment 
of any one instalment the lenders will have the 
right to apply for a final decree. 

[S9J Costs of the discharged guardian ad litem 
are to be taxed os between attorney and client. 

Order accordingly. 

A. 1. R. (38) 1918 Calcutta 161 [G. N. 74^.] 

R. 0. Mitxbb and Amie-ud-Din Ahmad JJ. 

Bijoy Singh Chopra — Defendant 1 — 
Appellant v. Pyari Mohan Kundoo and 
another ^Plaintiffs — Bespondents. 

A. F. A. D. No. 248 of 1942. Decided on 26-5-1947, 
from decree of Add. Dist. Judge, Favidpur, D/- 19-9- 
1941. 

Toll—Right to levy market toll in Bengal_Who 
can levy. 

In Bengal there is no market franchise. The right to 
hold a market, bat or fair is an incident of ownership of 
the land. A market toll therefore can be levied in Bengal 
by the person who has some right in respect of the 
market place, a person who has either such an interest 
in the soil of t’^e market place which entitles him to 
have khas possession or a person who has an exclusive 
licence from the owner of the site to use the site. It is a 
loose way of speak'ng to say that the right to levy tolls 
in Bengal rests on custom. The practice of levying 
tolls woald only be evidence of an implied contract, 
when DO express contract is alleged : 7 A. I. B. 1920 
Cal. 255 and 33 A. I. E. 1946 Cal. 217, Ref. 

[Paras 9 & 10] 

Cases referred '.— 

1. (’20) 24 0. W. N. 800 : 7 A. I. B. 1920 Cal. 255 : 47 

Cal. 1079158 l.C 879, Hem Chandra v, Kristo Chandra. 

2. (’46) 60 C. W. N. 184 : 33 A. I. R. 1946 Cal. 217 : 

226 1. C. 130, Province of Bengal v. Hlngun Kumari. 

Amarendra Nath Bose and Chandra Kumar Chat^ 
terjee — for Appellant. 

Atal Ch, Qupta, Nirmal Chandra Chakravarty and 
Rama Prosanna Bagchi — for Bespondents. 

Judgment. — The whole of village Khan- 
khanapore originally appertained to Touzi 
NO. 897 of the Faridpore Collectorate. The 
zemindar was Mahim Chandra Boy. Ultimately 
it devolved upon his two grandsons Upendra 
Karayan Roy and Suprasonna Roy being the 
sons of Bepin Behary Roy. At a partition be. 
tween them the said zemindary was allotted to 
the share of Upendra. It was sold in execution 
of a mortgage decree obtained against him to 
the Roys of Bhaggyakul. Admittedly a portion 
of the said village was acquired in 1897, by 
Government under the Land- Acquisition Act 
and is now in the possession of the Bengal and 
Assam Railway as being part of the Railway 
track, of the station and its yard. There was 
another acquisition under the Land Acquisition 
Act in 1687 for the use of the said railway but* 
the location of that piece of land is one of the 
•questions raised before the lower Courts and has 
also been mooted before us. 

[9] At one time the river Padma was to the 
immediate east of the said village. It bos now 
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moved far away leaving a small silted up kbal, 
or oIos-. d kole, wliich is now the eastern boundary 
of the village, Tlio Ichal has no perennial con¬ 
nection witli river and becomes dry or almost 
dry from Augrahayan to Jaistha. In tlio rainy 
season only it maintains connection with the 
river Palma and so becomes navigable by boats. 
To the immediate south of the railway land and 
to the west of a portion of the said klial and 
abutting thereon there is old market place. Tho 
bat sits twice a week, but the bazar is held 
daily. Tho market place is also called a Bandar 
as it abutted at one time on the river Padma 
and now abuts on a khal which in the rainy 
season (Assar to Kartic) is used as a boat pas¬ 
sage for bringing merchandise for sale in the 
market place. The market place is called Ful. 
tala Hat.Bazar of Fultola Hat Bazar Bandar, 
The place is of importance, because it is a mart 
where merchants buy jute from the Beparis in 
large quantities. It is admitted that jute is 
brought there by boats during the rainy season 
(Assar to Kartic) and by carts and on horse 
back during the dry season (Augrahayan to 
Jaistha). The boundaries of the Fultola Hat 
Bazar Bandar are — north railway land, south 
some houses of tenants within the village Khan- 
khanapore, east the said khal, west a road 
running almost parallel to and at some distance 
to the east of the railway track. The khal runs 
along the entire length of the village Khan- 
kbanapore and beyond it. The boundaries of 

village Khankhanapore are as follows; north_ 

village Said pore, Krishnapore, Dayalbanda and 
Kaligunga, south—village Dbuldi, east — Chac 
Khankhanapore, wh^h is on the other side of the 
said khal, west—viflage Kasimnagar. 

[3J Kamala Kanta Kundu was the father of 
plaintiff 1 and grand-father of plaintiff 2 . He 
held the Fultola Hat Bazar Bandar on succes¬ 
sive meadi ijaras. After his death his sons held 
the same on meadi ijaras up to 1900. On 6th 
Assin 1307 (— September 1900) Bepin Behari 
Roy, the then zemindar of the said zemindary 
and who was at that time the owner of the rest 
of the lands of village Khankhanapore, other 
than the lands acquired for the use of the rail¬ 
way, granted a be-meadi (permanent) ijara to 
Dinanath Kundu, a son of Kamala Kanta 
Kundu. It is admitted that Dinanath took the 
said he-meadi ijara on behalf of all his 
brothers. The rights conferred by and the terms 
of the be-meadi (permanent) ijara are to be 
foiHftd in a Kabuliat (marked £x. 3) which Dina¬ 
nath Kundu executed in favour of Bepin Behary 
Roy on that date. The plaintiffs have brougl^t 
this suit on the basis of this be-meaai ijara, 

[ 4 ] The defendant is a jute merchant. He 
buys large quantities of jute in Khankhanapore 
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t.vcry year, presses then into bales, in bis i'‘res3 
bouse and exports them to Calcutta and other 
places, where he sells them. Up to the year 1342 
iiG had his guddee and godown in the Fultala 
Hat Bazar and made his purchases at that 
(juddee. In 1343 he took a lease of a portion of 
tlic railway land, built his godown and press 
house there and shifted his guddee to that 
place. 

[ 5 ] The suit is for recovery of money -which 
the plaintiffs claim to be payable to them on 
account of market tolls, which they say they are 
entitled to at a certain rate on jute which the 
Beparis had sold to the defendant from Assar 
1343 to Bysack 1344 E. S. It w’as dismissed by 
the learned Subordinate Judge but has been 
decreed on appeal by the learned Additional 
District Judge for the sum of Es. 2040. 

[6] In the plaint the plaintiffs alleged that 
W'ben in the past the zemindars were in khas 
possession they levied not only rent in respect 
of the gxiddees, godowns and shops and stallage 
fees on stalls situated wdtbin the market place 
but also tolls from buyers and sellers on the sale 
of goods of all kinds effected not only within 
the said hat bazar bandar, or on the khal or the 
"ghat,” but also on sales effected at any place 
within the village Khankhanapore and that the 
plaintiffs and their predecessors on the basis of 
the successive vieadi ijaras, and thereafter on 
the basis of the he meadi (permanent) ijara^ 
wbich Dinanath Kundu took on behalf of him¬ 
self and his three brothers, in the year 1807, 
have and had the right to collect and had been 
collecting rent and stallage fee in respect of 
guddis, godowns, shops and stalls situate within 
the market place as also tolls on the sale of 
goods effected not in the market place, and on 
the khal but also at any place within the said 
village. The plaintiffs further alleged that the 
buyers (Mabajans) agreed to collect tolls at a cer¬ 
tain rate from the sellers of jute and to pay them 
over to them. The charging paragraphs are paras. 8 
and 9. They state therein that the defendant pur¬ 
chased large quantities of jute, namely 1 , 25,000 
maunds (raised to 1,31,023 maunds by amend¬ 
ment) in the 'Iiat. bazar and ghat” situate 
within village Khankhanapore and carried them 
to his godown on the railway land by using the 
bridge and road belonging to the plaintiffs. The 
liability of the defendant has thus been rested 
on the fact of his purchases being made in the 
Hat Bazar Bandar and Ghat of village Kban- 
khanapore and not at any other place witkjn 
that village. The defendant denied all and every 
allegation made in the plaint. In para. 13 of his 
written statement he pleaded that he had pur¬ 
chased during t)he period in claim all the jute at 
bis godown situate within the land acquired for 
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the railway, the sellers carrying the jute to that 
place over the Government acquired land, that 
he never went on an>’ portion of the land of the 
village that belonged to the zemindar to effect his 
purchases and had occasions only to go to the 
“railway ghat.” His case was that that portions of 
khal where the railway ghat was situated and strip 
of the land adjoining that portion of the khal are- 
included in the land acquired for the railway 
under the Land Acquisition Act. Having regard 
to the last mentioned defence a commissioner 
was appointed for local investigation. He was- 
asked to relay the acquisition plan of 1897 only. 
He found that the strip of land which includ^' 
the bank of the khal and laying to .the east of 
the defendant’s godown on the admitted railway 
land, as also the portion of the khal to the 
immediate east thereof where the railway ghat- 
is situate are not covered by the said plan. The- 
defendant contended before the Court of first, 
instance that though those lands and that portion 
of the khal had not been acquired in 1897, they 
had been acquired by the Government by an 
earlier land acquisition proceedings, namely of 
1887. He produced two plans—the land acquisi¬ 
tion plan of 1887 and a combined plan of both 
those acquisitions made by the railway depart¬ 
ment. The learned Subordinate Judge accepted 
his contention on this point and on the finding 
that the defendant had made all his purchases at 
such places of the village Khankhanapore which 
did not belong to the plaintiffs* lessor, namely 
the zemindar of the aforesaid revenue paying 
estate, dismissed the suit. On appeal the learned 
Additional District Judge reversed the judgment 
and decree of the learned Subordinate Judge. 
The substance of his material findings is as- 
follows: 

( 1 ) that the land and portion of the khal to^ 
the east of the lands acquired in 1897 had not 
been proved to have been acquired in 1887 under 
the Land Acquisition Act for the Railway. They, 
still belong to the zemindar of the said revenue 
paying estate; 

( 2 ) that no purchase was made by the defen¬ 
dant on the site of Hat Bazar Bandar, but sales 
made on the railway land are treated by the 
plaintiffs as sales in the hat-bazar: 

( 3 ) that the defendant did make some but not' 
all his purchases in his godown situate on the 
railway land; 

( 4 ) that the purchase made by him during the 
rainy season—Assar to Earticld 43 —couldnotbe 
said to have been made in his godown, for the 
purchases may have been completed there but 
commenced on the khal which belonged to the-' 
zemindar and that moreover the defendant was- 
liable, as the sellers used the khal for bringing 
the jute to the defendant’s godown; 
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(6) that the piii'ohases made by the defendant 
.in the dry season—Augcahayan 1343 to Bysaok 
1344—^had been made in the defendant’s godown 
on the railway laud, but the sellers had used the 
bridge and the road of the plaintiffs; and 

(6) that the plorintiffs had established their 
right to levy tolls on jute sold within the village 
Khankhanapore, even if that portion of the 
village did not belong to the plaintiffs’ lessor, 
the zemindar of the-said revenue paying estate, 
if use had been made of the plaintiffs’ khal 
or land. 

[7] He commented on the defendant’s plead, 
ing and stated that the case pleaded in his writ, 
ten statement was not that he had made all the 
purchases at his godown on the railway land but 
that he had made some purchases at least on the 
“railway ghat” and that portion of the khal 
which he had alleged to be the property of the 
railway but which he (the learned Additional 
District Judge) found to be otherwise. We may 
at once say that the learned Additional District 
Judge has misconstrued para. 13 of the written 
statement. The definite case there pleaded is that 
he had made all the purchases at his godown on 
the railway land and nowhere else. We may also 
point out that the learned Additional District 
Judge has made a new case for the plaintiffs 
by saying that purchases made in the rainy sea¬ 
son, when the khal was navigable by the boats 
could not be said to have been made at the 
defendant’s godown on the ground that the sales 
had commenced at the lafiding places on the 
khal and completed at his godown. This part of 
the judgment is also subject to the further infir¬ 
mity, namely there is no evidence in sup- 
port of this finding of his. In fact even the 
plaintiffs’ witnesses admitted that all the jute 
were brought by the sellers, on tbe railway land 
and close to the site of the defendant’s godown 
on the railway land, the jute was sorted there, 
the price was settled at the defendant’s godown, 
the goods were weighed there and the price was 
paid there. The finding that the sales must be 
deemed to have been made in the hat bazar as 
the plaintiffs treated the railway land to be part 
of the market place is obviously wrong and has 
not been sought to be supported by the plaintiffs’ 
advocate. That finding also proceeds on a new 
case made for the plaintiff and has no evidence 
to support it, for the circumstances mentioned 
by the learned Judge would not in law make the 
railway land a part of plaintiff’s hat bazar. 
Their treatment would not be enough. As admit- 
t^ly the defendant made no purchase on the 
Bite of the hat bazar or on any portion of tbe 
said village which belong either to the plaintiffs 
or their lessor, the plaintiffs can succeed only (a) 

they can establish that they have the right to 
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levy tolls, boeauso tlio .'^ellerd in bringing tiio 
jute to the dofondant's godown Iiad used tlie 
road, Jilml or bridge which belong to the plain- 
tiffs’ lessor or (b) if tlioy, the jilaintiffs can 
establish that they have tlio right to hivy tolls 
on the sales effected in any part of the village 
KhankhanajX)ro irrespective of the ownership of 
that part of the village. 

[8l Before dealing with these two questions 
we would consider a point urged by tlje appel- 
lant’s advocate. He urges that the learned Addi- 
tional District Judge has not properly dealt with 
the finding of the learned Subordinate Judge on 
the question of the extent of the railway land. 
He says that at any rate the case should be 
remanded, so that the land acquisition plan of 
1887 may be relaid by the Commissioner. We 
cannot accept any one of these contentions. The 
learned Additional District Judge gave cogent 
reasons for not accepting the finding of the try- 
ing Judge and we do not consider his judgment 
on this point not to be a proper judgment of 
reversal. We do not also think that at this stage 
we should direct the relaying of the aforesaid 
plans. The local investigation was ordered on 
27th July 1937. At the time of the investigation 
by the Commissioner tbe defendant did not ask 
for relay of either the “combined plan’’ or the 
land acquisition plan of 1887. The Commissioner 
submitted his report on 2nd March 1938. He, the 
defendant, had secured copies of those plans on 
20 th July 1938, about nine months before the 
trial bad commenced. The hearing in Court 
began on 27th March 1939. He filed the plans in 
Court only seven days before, namely on 20th 
March 1939, and even then did not ask the Court 
to direct the Commissioner to relay them. He 
had ample opportunity, and if ho had asked 
the Court to direct the Commissioner to relay 
those plans immediately or soon after he got the 
copies, the relay by the Commissioner would 
have been done long before the case was taken 
up for hearing. In these circumstances we can¬ 
not accede to the appellant’s prayer for a 
remand. 

[9] Although in their plaint the plaintiffs 
alleged that both the sellers and the buyers had 
to pay tolls, the case as presented by them at 
the hearing of the suit was that the liability to 
pay tolls on the jute sold was the liability of the 
sellers only and the buyers made themselves 
liable by reason of contracts with the plaintiffs 
by which they undertook to collect tbe tolls from 
the sellers and to pay them over to the plain- 
tiffs. The Courts below have not adverted to 
the legal grounds on which the right to levy 
market tolls from the sellers can be rested. In 
Bengal there is no market franchise. Tbe right 
to hold a market, hat or fair is an incident of 
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ownership of the laud : 24 C. w. N. 800' and 50 
C. W. N. 1S4.‘^ 

flO] A market toll has here as elsewhere for 
its foundation the use of the market. A market 
means the concourse of buyers and sellers in a 
defined place. That use by the sellers need not 
be occupation, much less exclusive occupation, 
of the soil of the market place. As the right to 
hold a market, hat or fair does not in Bengal 
rest on franchise but flows from the ownership 
of the site, the right to levy market tolls has for 
its origin and rests on implied contract (where 
there is no express contract) with the' owner of 
the site, the implied contract being that the seller 
would pay tolls on the goods he sells in con¬ 
sideration of the owner of the site allowing him 
the use of the market, that is to say giving him 
the advantage of meeting the buyers who gather 
on the site of the market—the market place— 
which belongs to him. In the case where the 
owner of the site has let out the market, bat or 
fair to an ijaradar, giving him no interest in the 
soil of the site, but only an exclusive licence to use 
the site, where there is the concourse of buyers 
and sellers, the same considerations would be 
applicable, for though he, the ijaradar, has no 
interest in the soil, the licence given to him by 
the owner of the soil of the market place gives 
him the right to exclude any prospective seller 
from the site, where the market, hat or fair is 
held. The permission given by the ijaradar to 
enter the site, thereby enabling the seller to have 
the privilege of meeting the large ^number of 
prospective buyers gathered there, would there¬ 
fore be the consideration moving from the ijara¬ 
dar of the market, hat or fair for the fees or toll 
that the seller has to pay on the sale of his wares. 

A market toll therefore can be levied in Bengal 
by the person who has some right in respect of 
the market place, a person who has either such 
an interest in the soil of the market place which 
entitles him to have khas possession or a person 
who has an exclusive licence from the owner of 
the site to use the site. It is a loose way of 
speaking to say that the right to levy tolls in 
Beugal rests on custom. The practice of levying 
tolls would only be evidence of an implied con¬ 
tract, when no express contract is alleged, 

[ 11 ] Before the plaintiffs can recover monies 
from the defendant on account of tolls they must 
prove that the sellers were under a liability to 
pay them tolls, and then the defendant could be 
made liable on the footing that he had taken 
from the sellers what was legally due to the 
plaintiffs. The view of the learned Judge that 
they were liable to pay tolls to the plaintiffs, 
because they used the khal, the road or the 
bridge in bringing the jute to the railway land 
cannot, in our judgment, be upheld, for the plain- 
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tiffs had not by their bemeadi lease, Ex. S, ac¬ 
quired any right of property either in the khal 
or in the road or the bridge, or any license to 
exclude other from them. The other reason why 
we cannot uphold the view of the learned Addi¬ 
tional District Judge is that? the plaintiffs did 
not make the case in their plaint that the liabi¬ 
lity to pay tolls arose by reason of the sellers 
using the road, khal or the bridge. So far as the 
khal is concerned the Record of Rights prepared 
and published under Chap. lO, Ben. Ten. Act, 
records it as the khas property of the plaintiffs* 
lessors, namely the zemindar of the said revenue 
paying estate, and that the public had a right of 
passage over it. No attempt was made by the 
plaintiffs to rebut the presumption of correctness 
which attaches to that entry under S. 103B, Ben. 
Ten. Act.* 

[ 12 ] There remains for consideration the last 
ground on which the lower appellate Court has 
based its judgment. The plaintiffs have averred 
in their plaint that tolls are payable on sales 
effected at any place within village Khankhana- 
pore and have led evidence to that effect. The 
reasons which we have given for holding that 
there cannot in law be any right to levy tolls 
from the sellers, where the sellers had not made 
use of the plaintiffs’ property would equally 
apply where the sales were effected not on tba 
land owned by the plaintiffs* lessors, namely the 
zemindars but on the railway land, though the 
railway land was within village Khankhanapore. 
But assuming thaf^laintiffs’ lessors had the 
right to levy tolls on sale of jute effected in any 
part of the village, even if that part did not 
belong to them, the question is whether* the said 
zemindar gave that right to the plaintiffs. To 
determine this question the bemeadi lease (bx. 3) 
has to be looked into to find out what was 
demised to the plaintiffs* predecessor, Dinanath 
Eundu. The first parcel demised is the market 
place, the boundaries of which are described with 
precision in that document. The second parcel 
is described as the “ghat’* within the -village 
Khankhanapore and within certain defined l^nn- 
daries. Those boundaries are the boundaries of 
the entire village. The word ‘ghat’ means tha 
landing place abutting on a river or water course... 
There is nothing in Ex. 3 to indicate that it was 
used in a different sense. In para. 2 of ex. 8 
the ijaradar is given the following rights namely 
(a) the right to realise rent (both Ghadina and 
Katkina) from the shops, etc., situate within the 
market place; (b) the fees from the gohata, (cattle 
mart) and (o) concerning the ghat and in respect 
of the sale of paddy, rice, timber, etc., dalaiCi 
(brokerage fee), kayali (weighman’s fee) khnta- 
gari (fee for imbedding pegs for tying boats), 
kathamehal (fees desirable from fish out on the 
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bank of the khal and then exported) and guddi 
tnera matt (fee for allowing boats to bo repaired 
on the bonk of the khal) eto. If the right to levy 
tolls on sales made within any place in the vil- 
lage was intended to be given nothing would 
have been easier than to give expression to that 
intention by mentioning the village Khankhana- 
pore itself instead of using the expression “ghat 
within that village.’* It seems to us that the 
boundaries of entire village were mentioned in 
defining the “ghat” with the object of providing 
for the contingency of the khal shifting its site. 
It is well known that koles or khals which How 
into or emerge from such a shifting river as the 
Fadma is, shift with the change of the river 
course. It would not be beyond the range of 
possibility of the river Padma coming upon the 
site of the existing khal, swallowing it and some 
parts, or the whole site of the village besides, 
and then receding later on leaving a sota or 
khal at a dilferent site but within the village 
boundaries. 

[13] For the reasons given above we allow the 
appeal and restore the decree of the learned 
Subordinate Judge. The plaintiffs to pay to the 
defendant the costs of this Court as well as the 
costs of the lower appellate Court. 

[14] We may notice two other points urged 
by the appellant’s advocate. They are that the 
lower appellate Court was wrong in admitting ad¬ 
ditional evidence, and that one of the heirs of the 
Original defendant, who had died during the pen¬ 
dency of the appeal in the lower appellate Court, 
namely Ms widow (the second wife) had not been 
substituted and for that defect the lower appel-^ 
late Court ought to have dismissed the appeal. 
In the view we have taken it is not necessary to 
consider the questions in detail. On the facts wo 
are unable to say that the lower appellate Court 
was not right in admitting the additional evi¬ 
dence. As Bejoy, the eldest son of the original 
defendant has been found by the learned Judge 
to he the karta of the joint family, he represents 
the estate of the deceased, and so there is no 
substantial defect in the substitution, and even 
if there is any defect, that in our opinion did not 
make the appeal incompetent. The most that 
could have been said is that the decree of the 
lower appellate Court would not have bound the 
legal representative so left out, namely the widow 
of the original defendant, if it had been affirmed 
by ns. The cross-objection is not pressed, it is 
dismissed without costs. 

D.S. Appeal allowed* 
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Aswini Kwnar Das Gupta and others — 
Dtcree-holders — ApiyHllants v. Karamat Ali 
Kh'X — J ndgment-debior — llespondent. 

A. F. A. 0 No. 173 of Decided on y0-4*l947, 
from order of Dist. Judge, Rakergauj, D/- 23-3-iy ir>. 

(a) Civil P. C. (1608), Ss. 11 and 47 — Execution 
applicaiion—Notice under O. 21, R. 22— Failure to 
show cause against execution — Order directing 
execution to proceed — Subsequent objection on 
ground oi limitation. 

On faiiuro of judgnient'dcbtor to appear in pursuance 
of notice to him under O. 21, R. 22. Civil I’. C . and to 
show cause against execution, order was ijassecldirecting 
the decree-holder to take further steps iu the cxtcutioii 
and to file process and costs. On default of decree- 
holder to take further steps, execution case was dis¬ 
missed. On second application for execution being 
made, the judgment-debtor filed au objection on the 
ground that the first execution case wus filed beyond 
time: 

Held il) the order iu the first execution implied an 
adjudication that the decree was executable and as this 
order hud stood unchallenged either by way of review 
or by way of appeal, the judgment-debtor was precluded 
from raising the plea of limitation: 10 I. C. 359 iCal ); 
20 A I.R. 1933 Cal. 655 ; 32 A.I.R. 1045 Cal. 835 and 
8 A.I.R. 1921 P. C. 23, Foil.’, 28 Cal. 122, Dfsseuf.; 
22 A.I.R. igj5 Cul. 300 and 24 A. I- R. 1037 Cal 581, 
Disting.', [Fara 3] 

(ii) the fact that the execution case was dismissed for 

default of decree-holder at a later stage did not matter: 
4 I. C. 402 (Cal). Ref.', [kara 3] 

(iii) absence of attachment was not material iu deter¬ 

mining the question whether or not the order d reeling 
execution to proceed involved an adjudication that the 
decree was executable: 10 I. C. 359 \Cul.) and 22 A.I.R. 
1935 Cal. 664, Foil [I'ara 5] 

Annotation ; (’44-Com.) C. P. C., S. 11 N. 23 Pts. 10 
and 14. 

(b) Evidence Act (1872), S. 35 — Entry in order- 

sheet of service of notice — Entry is proof of such 
service — Civil P. C. (1908), O. 21, R. 21 : 30 A.I.R. 
1943 Cal. 114, Foil (Para 3] 

Annotation ; {’44-Com.) C. P. C., 0. 21, R. 22 N. 4 
Pt. 2. 

(c) Civil P. C. (1908). S. 47 and O. 21, R. 22 — 

Notice under O. 21, R. 22_Failure of judgment- 

debtor to file objection—Order directing execution 
to proceed — Objection petition filed subsequent to 
order cannot be treated as appeal from or review of 
order. 

Where on failure of judgment-debtor to file objection 
to execution in pursuance of notice to him under 0. 21. 
R. 22 the Court orders the execution to proceed and 
subsequent to this order, tbo judgment-debtor files an 
objection on the ground of limitation, the objection 
petition cannot be treated as an appeal from order or as 
an application for review of order : 22 A.I.R. 1935 Cal. 
306, Dissent. [Para 4] 

Annotation : (’44-Com.) C. P. C., S. 47 N. 94; 0. 21, 
R. 22 N. 13a. 

1. (’42) 46^ C. w! N. 967 : 30 A. I R. 1943 Cal. 114 : 
1. li. B. (1943) 1 Cal. 22 : 205 1. C. 523, Gaibandha 
Loan Office v. Mt. Saiyadunnessa Rbatun. 

2. (’13) 17 C. W. N. 113 : 10 I.C. 359, >IurlidharSukul 
T. Namingh Das. 
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3. f’lO^ 11 C. L. J. 91 : 4 I. C. 402, Kamioi Devi v. 
Aghoie Nath. 

4. (’33) 37 C.W.N. 752 : 20 A.l.R. 1933 Cal. 355 : 149 
I. C. 1017, Lalit Mohan v. Sarat Chandra. 

5. ('l-j) 19 C.W.N. 260 : 32 A.I.R. 1945 Cal. 335, Pro- 
motba Nath v. Habu Mia. 

6. (’35) 39 C. W. N. 583 : 22 A. I. R. 1935 Cal. 306 : 
156 I. C 604. Boidya Nath v. Bejoy Chandra. 

7. (’01) 28 Cal. 122, BLoIaualh Dass v. Prafnlla Nath. 

8. ('21) 48 I. A. 45 ; 8 A.I.R. 1921 P, C. 23 : 59 I. C. 
880 (I’.C ), Baja of Raninad v. Velusami Tewar. 

9. (’37) 41 C. W. N. 1151 : 24 A. I. R. 1937 Cal. 581 : 
173 I.C. 5S4, Sureswar Prosad v. Mabaraj Bahadur 
Sinlia. 

10. (’82) 8 I. A. 123 : 8 Cal. 51 : 4 Sar. 248 (P. C.), 
Mungiil Pershad Dlchit v. Girija Kanta Lahivi. 

11. (’35) 39 C. W. N. 1206: 22 A.I.R. 1935 Cal. 664 : 
159 I, C. 637, Bir Bikram Kishore v. Khaliler Raha- 
inan. 

Jitendra Nath Guha — for Appellants. 

Hem Chandra Dhar for Panchanon Ghoth and 
SiiL'iimar Gho^h (Jr.)—tor Respondent. 

Judgment.— This appeal is on behalf of the 
decree-holder. The appellant obtained a final 
decree in a mortgage suit on 6th September 1938. 
On an allegation that the judgment-debtor bad 
paid a sum of rs. 7 towards the decree the ap¬ 
pellant started execution proceedings on 7 th 
September 1042. Notice under o. 21 , R, 22 , Civil 
P. C., was directed to be issued and it appears 
from order no. li dated 7th January 1943, that 
the notice under o. 21 , r. 22 , Civil P. C., bad 
been served prior to that date. The Court 
directed the decree.holder to file the costs and 
necessary processes by I4th January 1943. The 
judgment-debtor did not aj^pear on that date in 
pursuance of the notice under o. 21 , R. 22 , Civil 
P. C. On I4t]i .January 1943 the judgment- 
debtor appeared and prayed^for time to file objec¬ 
tions to . the execution of the decree. On his 
prayer time was allowed till 21st January 1943 . 
On that date neither the decree-holder nor the 
judgment-oebtor appeared. The judgment-debtor 
did not file any petition of objection for which 
time ^\as granted to liiin. As the decree holder 
did not appear to take further steps tho execu¬ 
tion case was dismissed for default on 2lst Janu- 
ar> 1943. Two days later on 23rd January 1943 
the judgment-debtor filed a petition of objection 
to the execution of the decree but this petition 
was not entertained as the execution case bad 
already been disposed of. On isth January 1914 
the decree-holder filed another petition for execu¬ 
tion of tlie decree. The order recorded on that 
date is to tlie following effect: 

• “Application filed on 18th January 1944. Enter in (R) 
5 ami put np on 22ml January 1944 for orders. Decree- 
ho.der to file all requisites and fill up columns 3 and 8 
correctly in the meautimo." 

Ihe execution case was registered as execu¬ 
tion case No. 8 of 1944. On the next day costs 
etc. w’ere filed but certified copy of the satisfac- 
^on petition w^as not filed on that date. The 
Court directed the decree-holder to remove the 


defects of the application by 28th January 1944 . 
On that date the case was adjourned to 5th 
February 1944 on the decree-holder’s prayer to 
take necessary steps. On 5th February 1944 the 
defects w’ere recorded to have been removed but 
the case w’as adjourned in order that the decree- 
holder may call for the records of the earlier 
execution case. After certain intermediate orders 
it appears that on 29th March 1944 the records of 
the previous execution case were received. The 
case was to be put up for further orders on the 
next day which was 30th March 1944. The Court 
directed the issue of notice upon the judgment- 
debtor to show cause by 80th March 1944 if the 
payment as alleged by the deoree-holder and 
mentioned in column 5 of the execution petition 
was true or not. This notice is on the records 
of this case and it appears that no steps were 
taken by the deoree-holder to have the notice 
served. On the next date, i.e.p 30th March 1944 
the decroe-holder filed a petition stating that 
service of notice under O. 21 , R. 22 , Civil P. G., 
was not necessary. By order no. 8 passed on the 
same date the Court held that there was no 
necessity for issuing notice under o. 21, E. 22 , 
Civil P. C. The order then proceeded to say 
“Cost and process put in. Issue notice under 
O. 21 , E. 66, Civil P. C. fixing 2 nd May 1944 
next for return.” On 2nd May 1944 the Court re- 
corded tho following order : 

“Notice served. The deoree-holder files a process fee 
of Be. 1 only. It appears that the decree-holder did not 
file any petition under 0. 12 which is required under 
tho rules. Put up on 12th May 1944 for further orders. 
The decree-holder to remove all defects and to put in 

lequisites by this time with a petition showing the 
cause of delay." 

On 12th May 1944 the Court directed that 

“the decree-holder do issue registered card on the 
judgment-debtor to show cause why the execution case 
shall not proceed ns against them as lime barred. To 
27th May 1944 for return and order. The decree-holder 
do send the card in the meantime." 

On the next day, 27th May 1944, the judgment- 
debtor prayed for time to file objection in tlris 
case. The case was adjourned to Gth June 1944 for 
filing objection and vakalatnama. On 6th June 
1944 the order as recorded is this : 

“It appears that no objection has bceufiled. Issudsale 
proclamation under 0. 21, R. 66, Civil P. C. and fix 
7th August 1944 for .sale at 12 noon. Sale notice to be 
advert'sed in the local newspaper, “KashipurnibashU*. 

On 7th June 1944 the order recorded runs to the 
following effect : 

“It appears llial claim and cost of the suit have not 
been noted in the execution application by decree-holder. 
The su t Register has been sent to Dticca. Let it be 
filled up with reference to the decree (illegible)." 

On 2Sth June 1944 the respondent judgment- 
debtor filed a i^etition of objection under S. 47, 
Civil P. C. 

C 2 l This objection was registered as Miso. 
Case No. 369 of 1944. The objections were difl- 
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Allowed by the trial Court, tho execution peti¬ 
tion being held to lie not barred by limitation. 
•On an appeal being taken by the judgment, 
debtor the lower appellate Court has reversed the 
order- of the trial Court and has held that tho 
present execution is barred by limitation. The 
lower appellate Court was of opinion that tho 
judgment-debtor was not precluded from raising 
the plea of limitation either because of the orders 
passed in the first execution case or of the orders 
recorded in the present execution case. Against 
this decision the decree-holder has raised this 
appeal. 

[ 3 ] Mr. Guha appearing on his behalf has 
argued that the judgment-debtor is precluded 
from raising the plea of limitationiby reason of 
principle analogous to res judicata. His con. 
tention is that the order passed on 7th January 
1913 was an adjudication that the decree was 
capable of execution on that date and as this 
•order has stood unchallenged either by way of 
Ireview or by way of an appeal against that order 
the judgment-debtor is disentitled from saying 
that the first petition for execution was beyond 
timo. In my opinion, this contention is correct 
and must be given, effect to. The order of 7th 
January 1943 was passed after a notice under 
0. 21, R. 22 , Civil P. C., had been served on the 
judgment-debtor calling upon him to show cause 
why the decree should not be executed against 
Iiim. The judgment-debtor did not appear in 
pursuance of that notice and the Court directed 
the decree-holder to take further steps in execu¬ 
tion of the decree and directed him to file the 
process and costs. It may be pointed out that 
although in the petition of objection filed by the 
judgment-debtor it was generally stated that all 
processes had been suppressed _ the judgment- 
debtor ^d not examine himself or adduce any 
evidence in support of his plea, as it apj^ears 
from NO. 23 dated 30th August 1944 which is to the 
effect that “neither party examined any witness.” 
)The entry in the order sheet is, as has been held 
in46 C. w. N. 967,^evidence under s. 35, Evidence 
Act, of proof of service. It must, therefore, be 
held that notice under o. 21 , B. 22 , Civil P. C., 
. was served in this case. In this view it must be 
taken that the Court in passing its order on 7tb 
January 1943 was of opinion that the decree was 
•executable and further process in execution 
might be taken in execution of the decree. The 
order necessarily implied an adjudication that 
the decree at the time Was capable of execution. 
This view is supported by the decision in 
17 C.W.N. 119® at page 115 on which reliance has 
l)een, placed by Mr. Guha appearing on behalf 
■of the appellant. The order dfited 7th January 
1948 stands unchallenged and has not been set 
^ide by the judgment-debtor; the fact that the 


execution caso was dismissed for dofiiult at 
a later stage does not, in my opinion, inaLler: 
see 11 u. L. J. 01 .^ Mr. (luha has relied on 
several other decisions of this Court in wliicli 
the sarao view has been taken. Two of tho cases, 
namely, the caso reported in 37 c. \v. N. 752^ 
and the case reported in 40 u. w. N. 2G0,'’’ re¬ 
affirm tho principle enunciated in 17 C. W. N. 
11 . 3 ® referred to above. 

[•i] Mr. Dhar appearing on behalf of tlio 
respondent has relied on the decision reported 
in 39 C. W. N. In that case on 13bh May 

1933 tho executing Court after service of notice 
under 0 . 21, R. 22, Civil P. C., bad been effected, 
recorded the following order: “No objection by 
the judgment-debtor. Issue notice under 0 . 21 , 
R. 6G, Civil P. C,, fixing lotli June 1033." On 
10th June 1933 the judgment-debtor appeared 
aud filed an objection inter alia on the ground of 
limitation. i\r. C. Ghose J. with whom Costello J. 
concurred, was of opinion that tho petition of 
objection filed on loth June 1933 may be record- 
ed either as a review of tho order dated 13th 
May 1933 or as an appeal from that order. \\’ith 
all respect to the learned Judges it seems to me 
that the petition of objection filed by the judg- 
ment-debtor before the same Court cannot bo 
regarded as an appeal from tho order of that 
Court; nor was the application filed as an appli¬ 
cation for review as such and the grounds taken 
were not good grounds for review. It appears, 
however, that in the case the judgment-debtor 
in bis petition of objection had challenged the 
service of notice under 0 . 21 , R. 22 , Civil P. C., 
and the decree-holder did not controvert the 
allegation. It may be taken, therefore, that the 
order of 13th ^’ay 1933 was not an order which was 
made after due service of notice under 0. 21, 
R. 22 , Civil P. C., and could not be regarded as 
an adjudication binding on the judgment-debtor 
who had no notice of the order of the Court 
calling upon him to show cause why the decree 
should not he executed. 'Jbe general ol seivations 
made in that judgment must bo read in tho 
light of the findings arrived at in that case. The 
observations made in that case were really in 
the nature of cliter dicta, having regard to the 
finding on the question of notice under ('. 21, 
R. 22, Civil P. C. Mr. Dhar relied on a decision 
reported in 23 Cal. 122 .^ In that case, this Court 
held that although notice under 0. 21, R. 22, Civil 
P. C., had been served and time given on varioirs 
occasions t© the judgment-debtor, the judgment- 
debtor could raise the plea of limitation, at a 
later stage. This decision, in my opinion, runs 
counter to the above decisions of this Court on 
which reliance has been placed by Mr. Guha and 
is opposed to the decision of the Judicial Com¬ 
mittee reported in 48 I. A. 45 .® In that case the 
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executiDg decree-holder claiming to be an as. 
signee of the decree had started the execution. 
By an order dated 13th December 1915 the exe¬ 
cuting Court recorded the assignment and direc¬ 
ted further execution to proceed. Later on the 
judgment-debtor raised an objection on the score 
of limitation which was given effect to by the 
lower Court. The Judicial Committee overruled 
this view and observed that the order of 13th 
December 1915 must bo taken to be a positive 
order that the decree-holder was entitled to exe- 
cute the decree and the order not having been 
challenged on appeal, precluded the judgment- 
debtor from raising the bar of limitation at a 
later stage of the same execution proceeding. 
Mr. Dhar also relied on a decision of this Court 
reported in 41 c. W. N. 1151.® In that case, 
however, the fact was that the notice under 
o. 21 , n. 22 , Civil P. C., was directed to be 
issued and on the next day the decree-holder not 
having taken any step the execution case was 
dismissed for default. It cannot be said that the 
Order relied on by the decree-holder was an 
implied adjudication that the execution proceed- 
ing was to go on. In my opinion, therefore, the 
judgment-debtor is precluded by the order dated 
7th January 1943 from raising the bar of limita¬ 
tion in the present execution case on the ground 
that the first execution case was filed beyond 
time. In this view it is unnecessary to discuss 
the effect of the proceedings in the second exe- 
cutioli case, i. e., execution case No. 8 of 1944, 
In my opinion the order passed on 6th June 
1944 directing sale-proclamation to issue also 
proceeded on an implied adjudication that the 
decree was executable and precluded the judg- 
ment-debtor from raising the bar of limitation 
in the present execution case, 

[6] Mr. Dhar has argued that in order that 
the principle enunciated in 8 l. a, 123 ,*® may 
®'Pplyi it must be proyed that the order directing 
execution to issue had been acted upon by the 
Court and refers to the fact that in 8 1 . A. 123 *® there 
Was an attachment effected at the instance of 
the decree-holder. The question whether it is 
necessary that the order should be followed by 
an attachment in execution was considered by 
this Court in 17 C. \v. N. 113*^ at page H6. It 
was pointed out in that case that the absence of 
attachment was not material in determining the 
question whether or not the order previously 
made directing execution to proceed, involved 
an adjudication that the decree was executable. 
To the same effect is the decision reported in 
S9 C. w. N. 1206** at page 1209. 

[o] Mr. Dhar also submitted that in the pre- 
Mnt case the Court was not right in holding 
that notice under o. 21, B. 22 , Civil P, C., was 
not necessary. In my opinion, the last order 
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made in the previous execution case must be 
taken to have been passed on 21st January 1948, 
on which date the previous execution case was 
dismissed for default. The present execution 
case was started on 18 th January 1944 which is 
within one year of the last order passed in the 
previous execution cose. Moreover, in view of 
the amendments made by this Court in O. 21, 
R. 22 and 0 . 21 , R. 90, Civil P. 0., the absence 
of notice under 0. 21 , R. 22, Civil P. C., does 
not bar the present execution. 

[7] The result, therefore, is that this apped 
is allowed, the order of Court below is set aside 
and the order of the Munsif restored with costs 
throughout. The costs of this appeal which has 
been heard on two different dates are assessed 
at five gold mohurs. Leave to prefer an appeal 
under clause 15 of the Letters Patent prayed for 
is refused. 

G.J. Appeal allowed. 
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Lodge 3. 

Governor-General of India in Council — 
Defendant — Petitioner v, Dedraj Bajuria 
— Plaintiff — Opposite Party, 

Civil Rule No. 1145 of 1946, Decided on 22-4-1947, 
against decree of Sm. C. C. Judge, Bankura, D/- 
23-4-1946. 

Railways Act (1890), S. 72 — Loss by pilferage_ 

Risk Notes A and Z —Responsibility ot Railwayad- 
ministration—Burden of proof. 

In the case of pilferage from packages forming part 
of consignment booked on Risk Notes A and Z,tLe pro¬ 
viso in Risk Note Z will apply if the consignment 
was properly packed “as in (a)” that is to say ‘‘packedin 
Bccoi'dance with the instructions laid down in the 
Tarifi or where there are no such instructions, protected 
otherwise than by paper or other packing readily re¬ 
movable by hand.and fully addressed, . . . Whether 
the fact that the consignment was in bad condition ss 
stated in Risk Note A means that it was cot properly 
packed in accordance with instructions laid down in 
the Tarifi has to be established by evidence and by pro¬ 
duction of Tariff instructions. If the mere execution of 
Bisk Note A is sufficient to show that it was nut pro¬ 
perly packed, then of course the proviso in Bisk NoteZ 
would not apply and the plaintiff would cot be entitled • 
to succeed in the suit except on proof that the loss was 
due to misccnduct on the part of the railway adminis¬ 
tration or its servants. Otherwise the suit would be 
dismissed, [Paras 9 & 101 

If the Court is unable to say from the evidence on 
record that the consignment was not properly packed 
in accordance with the instructions laid d')wn in the 
Tariff it must assume that the proviso in Bisk Note Z 
doM apply. That being so. the railway administratioo> 
is bound to disclose to the consignor how the consign¬ 
ment was dealt with throughout the time it was in its 
possession or control and if necessary to give evidence 
thereof before the consignor was called upon to prove 
misconduct. In such a case the railway adminktration 
ought to lead evidence first and show how the consign¬ 
ment had been dealt with and the Court should then 
consider whether from the evidence it could be foirly 
inferred that the loss was due to misconduct of the 
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tailway adminisU-atiou orita servauta ; 24 A.l.R. 1937 
Pa G> 162. 2?c/, [Pura 9J 

Ik 1 b ess^eutiA) tlmt tbo trial Court {ihouM decide in a 
ease like tLia whether Iheevidtucc given by Iht’ milway 
administration ob to the manner in which they dealt with 
kheconBignmtut is adequate and whether from thivtevi- 
denco It can be fairly inicrred that the la«s was duo to 
misconduct on the ] Art of the railway administration 
or its servaiita. If the Court considers that the railway 
adnunistratioD has uot given the necessary evidence it 
may fairly decree the suit If the Court is of opinion 
that fiom the evidence given nn’sconduct on ihe part of 
the ra'lway administration can bo fairly inferred, it can 
reasonably deoiee the suit. But if the Court is satisOed 
that the necessary evidence has been given and if the 
Court is not able fairly to infer from the evidence that 
loss was due to misconduct on the part of the railway 
administration or its servants, the Court is uot entitled 
to decree the suit in the absence of positive evidence 
given by the consignor proving tbe uiiscuuduct of the 
railway administration or its servants, [Para 9] 

Case referred :— 

1. (’37) G4 I. A. 176 : 24 A. I. E. 1937 P. C. 152 : 
I. L. R. (1937f Bom. 375 : 31 S. L. R 326 : 168 1. C. 
1 (P. C.), Surat Cotton Spinning and Weaving Mills, 
Ltd. V. Secy, of State. 

Surajit Chandra Lahiri — for Petitioner. 

Apurbadhan Mukherjee — for Opposite Party. 

Order,—This rule arises out of a suit decided 
by the Subordinate Judge of Bankura in Small 
Cause Court jurisdiction. The material facts 
were as follows: 

[2] On 10.7-1944, one Sioprasad booked 250 
bags of rape seeds from Sabadal Railway Station 
to Bankura. On I8th July, the railway leceipt 
was endorsed by the consignor to Dedraj Bajuria 
. alias Thetraj Bajoria. The consignment arrived 
at the Bankura station and was unloaded on 
17-7-1944. Tbe consignee went to take delivery on 
21«7*1944. It was then found that 22 bags 
were damaged and some of the contents at least 
were missing. Accordingly tbe consignee took 
delivery of the undamaged bags and the damaged 
22 bags were left with the railway authorities for 
apssessment of shortage. Tbe Assistant Commer¬ 
cial Inspector subsequently assessed tbe loss to 
be 26 maunds 17 seers. Tbe plaintiff claimed the 
value of 26 maunds 17 seers of rape seeds at 
Bb. 20 per maund and he also claimed 8 annas 
per bag as the price of the hags which had been 
damaged. \ 

[3} The railway authorities defended tbe suit 
and denied that the loss of the rape seeds was 
due in any way to misconduct on the part of 
the railway or its servants. They asserted that 


[ 4 ] 'J'ho loarnod Sulonlinatc Judge on a 
review of the ovidoiico came to tbo conclusion 
that the rape seials could not have leaked out 
fioin the bags, or liave b(!f?\ takea from the 
bags from the time they ^Yoro soaliid in tlio 
wagon at Sahadal to tiie tiino tho wagon wiis 
unsealed at Bankura. Tho learned ISul oiiliuatn 
Judge was satisliecl that tho wagon was sealed 
and riveted at Saliadal and that tlie seals and 
rivots wore found intact at Bankura. The learned 
Subordinato Judge thoicforo came to the con¬ 
clusion that 11 hags had been cut open and 
pilfoied at tlio station of origin before the wagon 
W’as sealed and riveted and that ll bags were 
cut open and tho contents pilfered after unload¬ 
ing at Bankura. He held, tbcreioro, that it was 
proved by tho evidence that the shortage 01 
rape seeds and the damage to the bags were due 
to theft by somebody while tbe bags were in 
the custody and control of tbe railw'ay adminis¬ 
tration and that it was not a case of loss due to 
leakage of old bags during transit. He, therefore, 
gave a decree for iis. 534 in favour of the iilain- 
liff. 1 be defendant tbe railway administralion 
has obtained this rule. 

[53 Ou behalf of tbe petitioner, ]\[r. Lahiri has 
drawn my attention to tbe fact that the goods 
W’ere booked on Risk Notes A and z, and he has 
argued further that the learned Subordinate 
Judge in the Court below has not found that the 
loss arose from misconduct on tho part of the 
railway administration or its servants. It i? 
argued that accordingly the suit ought to have 
been dismissed. Mr. Lahiri has further contended 
that in view of tbe fact that Bisk Note A was 
executed as well as Bisk Note Z, the proviso to 
Risk Note Z is not applicable and that there was 
no nece^ity for the railway administration in 
the circumstances of the present case to disclose 
to tbe consignor how the consignment was dealt 
with during the time it was in the possession 
and control of the railway administration and 
that it was not necessary for them to give evi¬ 
dence thereof. He contended that it w’as for the 
consignor to prove misconduct on the part of tbe 
railw'ay administration, or its servants, and on 
the failure of the consignor to do so, the suit 
ought to be dismissed. Mr. Lahiri drew my atten¬ 
tion to toe evidence adduced ou behalf of the 
plaintiff which consisted of the evidence of one 


the bags in which the rape seeds were packed 
were old, weak and partly wet by rain, that they 
were placed in a wagon at Sabadal which was 
sealed and riveted, that the seals and rivets 
were found intact at Bankura, but when the 
wagon was opened it was found that 11 bags 
been torn and some of their contents were 
j^u||U 3 g. The railway authorities disclaimed all 
ity 



witness only and which contains no statement 
whatever to the effect that there bad been mis- 
conduct on the part either of the railway adminis¬ 
tration or its servants. In these circumstances,. 
Mr. Lahiri contended that the suit ought to 
have been dismissed. 

[6] On tbe other hand, Mr. Mukherjee has- 
contended that the proviso to Bisk Note z is 
applicable, that the railway administration was- 
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bound to disclose to the consignor how the con- 
-ignmont \va? dealt with throughout the time it 
was in the l ossession or control of the railway 
company and it was necessary to give evidence 
thereof. He has argued further that from the 
evidence adduced hy the railway company it can 
fairly be inferred that the loss was due to the 
misconduct on the part of the railway adminis¬ 
tration or its servants. 

[7] Eisk Note z provides for the booking of 
certain articles at a reduced rate on the consignor 
agreeing and undertaking to hold the railway 
administration harmless and free from all res¬ 
ponsibility for any loss, destruction or deteri¬ 
oration of or damage of all or any of the 
consignment from any causes whatever, except 
uion proof that such loss, destruction, deterio- 
ration or damage arose from the misconduct on 
the ijart of the railway administration or its 
servants. But there is a proviso in two cases. 
We are concerned, according to the finding of 
the Court below, with the second of these two 
cases. The proviso is in the case of 

‘ pilil-iage from a p.atlcage or packages forming part of 
a cousigmnent prop rly packed us t«('a^wben such 
pilferage is pointed out lo tbe servants of the Railway 
Administration on cr before delivery the railway ad¬ 
ministration should be bound to disclose to the con¬ 
signor how the ccusignmcnt was dealt with throughout 
tbe time it was in its possession or control and If 
nceo.-5ary to give evidence thereof before tbe consignor 
is called upon to prove misconduct. But if misconduct 
on tbe partof the railway administration or its servants 
cannot bo fairly inferred from such 'evidence, the bur¬ 
den cf proving such misconduct shall lie upon the 
consignor.” 

[s] Now it is clear that this is a case, accord¬ 
ing to the findings of facts in the Court below, 
of pilferage from packages forming part of con- 
signmoiU,_ The proviso will apply if the consign¬ 
ment was properly packed as in (a). Mr. Lahiri 
has contended that the very fact that tbe Risk 
Nolo A was executed is proof that the consign¬ 
ment was not properly packed as in (a), that is 
to say, 

‘'packed in accordance with the instructions laid down 
in the Tariff or, where thevo are no such instructions 
protected olberwisc than by paper or other packing 
readily removable by band and fully addressed, ...” 

liisk Note A shows that the consignment was 
accepted in 

"bad condition and/or liable to damage, leakage or 
wastage in transitns follows:—Bags old weak and partly 
wet by ram. Contents liable to drop out and damage 
in transit.” ® 

[0] There can be no doubt that the consignor 
is bound by the statement in tbe Risk Note A 
as to the condition of the package. But whether 
the fact that the consignment was in bad con- 
dition means that it was not properly packed in 
accordance with the instruction laid down in the 


Tariff I have no means of saying. The Tariff is 
not before me. There is no evidence on record 
and I have simply no materials to show whether 
the fact that the consignment was in a bad con¬ 
dition as indicated in Bisk Note A is sufficient to 
show that the consignment was not properly 
packed in accordance with the instructions laid 
down in the Tariff. If tbe mere execution of Bisk 
Note A is sufficient to show that it was not pro- 
pierly packed, then of course the proviso in Bisk 
Note z w’ould not apply and the plaintiff would 
not be entitled to succeed in the suit except on 
proof that the loss was due to misconduct on the 
part of the railway administration or its servants. 
In the present case, there is no such proof. If, 
therefore, tbe consignment was not properly 
packed, tbe present suit ought to have been dis¬ 
missed. But as 1 have stated above, I am unable 
to say from the evidence on record that the con¬ 
signment was not properly packed in accordance 
with the instructions laid down in the Tariff as 
I have no knowledge as to what are the instruc¬ 
tions laid down in the Tariff. Therefore, I must 
assume for- the present that the proviso in Bisk 
Note z does apply. That being so, tbe railway 

administration was bound to disclose to the con- 

/ 

signor how the consignment was dealt with 
throughout the time it was in its possession or 
control and if necessary to give evidence thereof 
before the consignor was called upon to prove 
misconduct. It was pointed out in 64 I, A. 176^ 
that in such a case the railway administration 
ought to lead evidence first and show how the 
consignment bad been dealt with and the Court 
should then consider whether from the evidence 
it could be fairly inferred that tbe loss was due 
to misconduct of the railway administration of 
its servants. In the present case, the railway ad¬ 
ministration was not called upon to lead evidence-. 
Evidence was given by the plaintiff in the fir^t 
■ instance and subsequently evidence was given by 
the defendant railway administration. The rail- 
w’ay administration gave evidence and examined 
the booking clerk who booked the consignment 
at Sahadal. They examined the persons, who 
opened the wagon at Bankura and proved^that 
the rivets and the reals were intact, and they 
gave evidence regarding tbe custody of the pro¬ 
perty at Bankura. There is nothing to indicate 
that the consignor was dissatisfied with the evi¬ 
dence given as to how the consignment was dealt 
with. But the learned Subordinate Judge does not 
seem to have taken into consideration the terms 
of Bisk Note z at all and he has not apparently 
applied bis mind to the consideration of the 
question whether the evidence given by the rail¬ 
way administration as to the manner in which 
the consignment was dealt with was adequate or 
was not adequate, whether they have given all 
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the evideno© which they ought to have given on 
this question and whether from that evidenoe it 
can be fairly inferred that the loss was due to 
the misconduct on the part of the railway ad¬ 
ministration or its servants. The learned Sub- 
ordinate Judge seems to have held that if the 
loss has occurred while the goods wore in the 
custody of- the railway administration, the rail¬ 
way administration was necessarily liable. In my 
opinion, it is essential that the trial Court should 
decide in a case like this whether the evidence 
given by the railway administration as to the 
manner in which they dealt with the consignment 
is adequate and whether from that evidence it 
can be fairly inferred that the loss was due to 
misconduct on the part of the railway adminis¬ 
tration or its servants. If the Court of first instance 
considers that the railway administration has 
not given the necessary evidence it may fairly 
decree the suit. If the Court is of opinion that 
from the evidence given misconduct on the part 
of the railway administration can be fairly in¬ 
ferred, it can reasonably decree the suit. But if 
the Court is satisfied that the necessary evidence 
has been given and if the Court is not able fairly 
to infer from the evidence that loss was due to 
misconduct on the part of the railway adminis¬ 
tration or its servants, the Court is not entitled 
to decree the suit in the absence of positive evi¬ 
dence given by the consignor proving the mis- 
conduct of the railway administration or its 
servants. In the present case, there was no such 
positive evidence. 

CIO] In my opinion, therefore, the decision of 
the learned Subordinate Judge cannot be upheld. 
But at the same time I am not in a position to 
hold that the suit should be -dismissed. In my 
opinion, the suit must be remanded to the Court 
of first instance to be dealt with in view of the 
condition in Bisk Note Z. J he learned Subordi. 
nate Judge will consider whether the railway 
administration has given all the evidence they 
may reasonably be required to give as to the 
manner in which the consignment was dealt with 
and will then consider whether from that evidence 
it can fairly he inferred that the loss was due to 
the misconduct of the railway administration or 
its servants. If the learned Subordinate Judge is 
not able to draw such an inference, the suit shall 
be dismissed. If, on the other hand, the learned 
Subordinate Judge is able to hold or does hold 
that it can fairly be inferred that the loss was 
due to the misconduct of the railway administra¬ 
tion or its servants, the suit shall be decreed. 

[ 11 ] The Rule is, therefore, made absolute. 
The judgment and decree of the learned Sub¬ 
ordinate Judge is set aside and the suit is re¬ 
manded to the lower Court for further hearing 
sand disposal on the lines indicated above. The 


costs of this Uulo will be costs of the suit, hoar- 
ing-fee is assostuxl at one gold-inolnir. 

H.G.D. lliiJe )/iade absolute. 
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MITTEB AG. 0. J. AND SlIAlll>E J. 

Anwara Khatoon—Appellant wMt. Hasan 
Bibi and others — Bespoyidents. 

A. F. 0. O. No. 9 of 1946. Decided on 7-2-1947. 

Letters Patent (Calcutta), Cls. 13 and 15—‘Judg¬ 
ment’ meaning of — Order refusing to revoke order 
of transfer of suit under Cl. 13 is not appealable. 

The word ‘judgment’ in Cl. 15 means a decision 
which affects the merits of the question between Ibo 
parties b; determining some right or liability : 8 Deng 
L. R. 433, Fo/i. • [l‘ara2,l- 

An order refusing to revoke an of tran.sfer of a 

suit under Cl. 13 is not a ‘judgment’ within Cl. 15 as 
such an order does not affect the merits of the question 
between the parties by determining some right or liability 
of the parties involved iu the suit. Hence such an 
order is not appealable t 7 A. I. R. 1920 Cal. 797, Foil. 

[Parn 2] 

Annotation : (’44 Com,) C. P. C. L. P. (Cal.) Cl. 13 
N. 8, Pts. 1 and 2; Cl. 15 N. 2. Pts. 9, 43 and 44, 

Cases refer%cd-.— 

1. (’72) 8Beng. L. R. 433 : 17 W. R. 304, .Justices of 
the Peace'for Calcutta v. Oriential Gas Co., Ltd. 

2. (’20) 47 Cal. 1104 : 7 A. I. K. 1920 Cal. 797 : GO 
I. C. 963, Khatizan v. Sonairaui Daulairam. 

3. (’24) 47 Mad. ]36 : 11 A. I. li. 1924i MacL 90 : 73 
I. C. 1054, Krishna Reddy v. Thanikacbnla Mudali. 

B. Choudhwtf — for Appellant. 

A. K, Sen and Ajoy Bose — for Respondents. 

Mitter Ag. C. J.—The appellant befoie us is 
ono of the plaintiffs in a suit instituted in the 
Court of the Subordinate Judge at Dacca. The 
defendants in that suit wore the heirs of one 
Hafiz Mohammad Hossain as also the Receiver 
who had been appointed Receiver in an admin¬ 
istration suit filed in the original .side of this 
Court by some of the heirs of Hafiz Mohammad 
Hossain against others. The said Receiver made 
an application in this Court under Cl. 13 of the 
Letters-Patent for the transfer of the suit insti¬ 
tuted at Dacca to this Court. An order for 
transfer was made by this Court. Thai order for 
transfer was made in the absence of the appel- 
lant before us. The appellant before us later on 
made an application for revocation of the order 
of transfer, ono ot her grounds being that she 
had not been served with the rule nisi that had 
been issued for the transfer of the case. She also 
stated that it was not a fit case in which the suit 
instituted at Dacca ought to be transferred to 
this Court. Her application was dismissed. She 
has preferred an appeal, and in substance she 
. challenges the order for transfer. 

[3] A preliminary objection has been raised 
before ua as to the competency of the appeal. 
An apppal would lie in this case only under 
Oh 15 of the Letters Patent, that is ’to say, an 
appeal would He only if we can consider the 
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order appealed against to be a judgment within 
the meaning of that clause. In our opinion, it is 
not a judgment. Tbe question whether a parti, 
cular order made by a Judge on the original 
side is a judgment within the meaning of Cl 15 
of the Letters Patent came up for consideration 
as early as 187i in 8 Beng. L a. 433.^ Kir Richard 
Couch in delivering the jiuigment laid down the 

general principle in the following words: 

"We think tlmi ‘judj'nient’ in Cl. 15 means a deci¬ 
sion which aflcc's the merits of the question between 
the parties by d'-terunining some right or liability.” 

We need not quote further. The test so laid 
down has all along, so far as this Court is con¬ 
cerned, been treated as tbe correct test in such 
matters. Tbe order sought to be revised by the 
appellant is au order which does not atlect tbe 
merits of the question between the parties by 
determining some right or liability ol theirs as 
involved in the Dacca suit. We are, accordingly, 
of opinion that the order is not appealable. This 
question was considered specihcally in 47 Cal. 
1104,^ where the Acting Chief Justice and 
Fletcher J. held that an order of transfer made 
under the extraordinary jurisdiction of this 
Court, namely, by virtue of the powers con¬ 
tained in cl. 13 of tbe Letters Patent is not a 
judgment within the meaning of cl. 15 of the 
Letters Patent. We are bound by this decision 
and nothing has been said before us which would 
induce us to say that that view is wrong and 
would require reconsideration by the Full Bench. 
We are not unmindful of the fact that a different 
view has been taken by the Madras High Court 
in some cases reviewed in 47 Mad. 136^ but we 
prefer to follow the view expressed by our Court. 

[3] We, accordingly, give effect to tbe preli¬ 
minary objection and dismiss this appeal with 
costs. The Receiver will retain his costs, as 
between attorney and client, out of the assets of 
the estate in his hands and will pay those of the 
other respondents, as between attorney and 
client, out of the assets in his hands in the first 
instance. 

Sharpe J.—1 agree. 

- Appeal dismissed. 
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Mitter Ag. C. j. and Sharpe J. 

Jamimkanto Harendralal Saha — Appel¬ 
lant V. Bonomali Bey and others — Bespon- 
dents. 

A. P, 0. 0, No. 48 of 1946, Decided on 7th February 
1947. ^ 

(a) Civil P, C. (1908), S. 47 — Representative — 
Decree lor ejectment against tenant — Sub-tenant 
is representative of tenant. 

"Where a decree for ejectment is passed •against a 
tenant his sub-tenant would be bound by that decree 
and would be h;s representative os being a person who 


bas derived bis interest from the tenant : 24 Cal. 62' 
(F.B.), Foil. [Para 2]. 

Annotation : (’44-Com.) C. P. C., S. 47, N. 17. 

(b) Calcutta House Rent Control Order (1943), 

S. 11 — “Order for recovery of possession” _ 

Meaning. 

Tbe pbraso "order for recovery of possession” inS. 11. 
dues not mean “order dincting delivery of possession 
mxde by tbe Cuurt in excuution of a decree for posses¬ 
sion”: 33 A. I. B. 1946 ChI. Il3, Foil [Para 4] 

(c) Calcutta House Rent Control Order (1943), 
Ss 9 and 11 — Decree for ejectment passed before^ 
order came into force—Decree m respect of land. 

Where a suit wbicb was died by h landlord against bis 
tenant WHS not a suit for tbe recovery of a house, even 
in tbo extenil«>d sense of including a hut, but of bare 
land anci tbe landlord obtained a decree in his favour 
before tbo Bent Control Order came into force : 

neld that tbe main enactment contained in S. 9 was 
out of tbe way and, therefore, tbe decree could have 
been passed ii tbe Bent Control Order had been in force 
on the dale on which the decree was actually passed. 

[Para 4}- 

Cases referred 1 — 

1. (1900) 24 Cal. 62 (F.B.), laban Cbnnd^r Sirkar v. 
Beni Madbub. 

2. (’46) 60 C. W. N. 171 : 33 A.l.R. 1946 Cal. 113: 222- 
1. C. 3, Nanda Lai Boy v. Suresb Cbandra Sen. 

3. (’26) 53 Cal 166 : 12 A I.H. 1925 Cal, 907 : 89 1. C. 
685 (F. B.), Gora Chand Haidar v. Prafulla Kumar 
Roy. 

4. (’33) 60 Cal. 670: 20 A I. B. 1933 P. 0. 61: 60 I.A. 
71 : 142 I. C. 324 (P. C.), Jnanendra Mohan Bhaduti 
y. Babecndra Natb. 

Carden Nond and E. Meyer — for Appellant. 

N. C. Chatterjee, D. K. Sen and 8. Stnha _ 

for Bespondente. 

Mitter Ag. G. Bonomali De bad lefr 

out an open piece of land to one Surendra Eumar 
Bagchi, who was a monthly tenant in respect 
thereto. Surendra Eumar Bagchi built a bustee 
on tbe said land and sublet a portion of the 
bustee, that is to say, some huts to tbe appellant 
before us Messrs. Jaminikanto Harendra Lai 
Saha, who were also monthly tenants in respect 
of the huts so let out to them. Bonomali De 
served a notice to quit on bis tenant Surendra 
Kumar Bagchi and thereafter instituted a suit 
for ejectment against him. During the pendency 
of the suit Surendra Kumar Bagchi died and his 
widow Profulla Nalini Debi was substituted in 
bis place. The suit for ejectment was decreed on 
9th January 1942, before the Calcutta House 
Rent Control Order had been promulgated. The 
Calcutta House Rent Control Order was promnl- 
gated in 1943 and came into force on 26th June 
1943. On the application for execution made by 
Bonomali De an order directing delivery of pos* 
session in terms of o. 2 l, R S5 (l), Civil P. 0., 
was made on 17th May 1946. On 26 th June 
1946, Messrs. Jaminikanto Harendralal Saba, the 
sub-tenants, made this application under S. 47, 
Civil P. C„ objecting to the delivery of vacant 
possession to the decree-holder Bonomali De. 
Two points were raised before our learned biother 
Latifur Rahman J.: (i) whether the applicants- 
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had locus standi to apply under S. 47, Civil P.O., 
and (2) whethi-r they could rosiat the execution 
of the decree in the matmer ordered. Our learned 
brother Latifur Rahman J decided both these 
points againat the applicants. Ho held that they 
were not the representatives of the judgment- 
debtor, Profulla Nalini Debi, and that they 
having derived title from Surendra Kumar 
Bagohi, the tenant, cannot claim any protection 
from eviction. The application of Messrs Jamini- 
kanto Harendralal Saba was accordingly dis¬ 
missed by the order passed by our learned 
brother Latifur Rahman J. on llth July 1946. 
Against this order Messrs. Jaminikauto Haren¬ 
dralal Saha have preferred this appeal before us. 

[2] We cannot agree with our learned brother 
Latifur Rahman J. on the hrst point. The decree 
for ejectment was passed against the tenant 
Profulla Nalini Debi. Any sub-tenant would be 
bound by that decree and so that decree direct, 
ing delivery of possession to the landlord Bonomali 
De binds the sub tenants Messrs. Jaminikanto 
Harendralal Saba. They are persons who have 
derived their interests from the tenant Surendra 
Kumar Bagchi. They are accordingly the repre¬ 
sentatives of the judgment.debtor in view of what 
has been laid down by the Full Bench in 24 Cal G2.^ 

[8] The second point is the real point for 
consideration before us. We have to decide the 
point before us in the light of the provisions of 
the Calcutta Bent Ordinance, 1946 (Bengal Ordi¬ 
nance Ko. 6 of 1946) in view of the provisions of 
S. 26 of that Ordinance. The relevant provisions 
of that Ordinance are ss. 17 and 12. Those sec¬ 
tions correspond respectively to Ss. 11 and 9 of 
the Calcutta House Bent Control Order, 1943, 
except in one respect, namely, that there is a 
new proviso (proviso (b)) to s. 12 of the Ordi¬ 
nance which is not to be found in the proviso to 
S. 9 of the Calcutta House Bent Control 'Order, 
. 1948. Tliat proviso deals with the case where the 
property has been sub-let. In all other respects 
the relevant provisions of the Calcutta Rent 
Ordinance, 1946, are similar. It would, therefore, 
make no difference if we make reference to the 
Calcutta House Bent Control Order of 1943 
instead of the provisions contained in the Cal- 
' cutta Bent Ordinance of 1946. 

[4] We have already stated that the decree 
for ejectment was passed before the Calcutta 
House Bent Control Order came into operation. 
The rights of the parties will therefore have to 
be determined in terms of S. 11 of that Order. 
The phrase *‘order for recovery of possession** in 
that section does not mean 'order directing deli¬ 
very of possession made by the Court in execu¬ 
tion of a decree for poBseasion*: 60 0. w. N- 171.^ 
The relevant portions of that section would, 
'accordingly, run as follows : 


"Whore auy . . . dfcreo for the recovery of po8Ro<8ioo 
of any Iiouho bns bt^on iiiado but tliH po.-^BOtiiHion of uuah 
hou8u bus niH boon recovt'roil before thodato of theoom* 
nioncoment of thij order by tbo oxoeu’ion of such . . . 
decree, the Court by which . . . the doji<-o wan made 
may, if it is of opinion that tlio . . . d'oreo would not 
have been made if thij order had been in operation at 
the date of the miilcing of the . . . deurt-o, ro^jcind or 
vary tlie . .. decree in such manner a-t the Cmiri may 
think ht for (he purpose of edeet to the provisions 

of this order." 

The position, therefore, is this: could the decree 
for possession be passed oq the date on which it 
was passed, namely, 9th January 1942, if the 
Calcutta House Rent Oonlrol Order was in force 
on that date? For the purposes of deciding this 
question we will have to refer to the provisions 
of S. 9 of that Order. That section prevents a land¬ 
lord from getting a decree for recovery of pos¬ 
session of any house from his tenant except in 
three classes of cases which are provided for in 
provisos (a), (b) and (c) to that section. It is 
admitte.l before us that none of those provisos (a), 
(b) and (c) applies to this case. Therefore, the 
position is this: Whether in view of the main 
enactment as contained in s. 9 of the Calcutta 
House Rent Control Order the decree, which has 
been passed in this suit, namely, a decree ob¬ 
tained by the landlord Bonomali De against his 
tenant Profulla Nalini Debi, could have been 
passed if the Calcutta House Rent Control Order 
bad been in force on the date on which the decree 
was actually passed ? Section 9 speaks of a decree 
for the recovery .of possession of any house and 
the word "bouse" has been defined in s. 2, sub- 
s. (3) in a manner which would include a hut. But 
the suit which bad been filed by Bonomali De 
against bis tenant was not a suit for the reco¬ 
very of a house even in that extended sense, but 
of bare land because he bad let out bare land. 
The main enactment contained in S. 9 is there, 
fore out of the way. This ground alone is suffi. 
cient for the purposes of this appeal. But we 
may indicate our views on 8. 11 . That section 
proceeds on the well known principle that an 
executing Court must execute the decree as it 
stands. It cannot go behind the decree or vary 
the decree or refuse to execute it if the applica¬ 
tion for execution is not barred by time or if 
the case does not fall within the exceptions made 
by tbe Full Bench in 53 cal. 166 ® Walmsley J. 
in delivering the judgment of the Full Bench of 
five learned Judges made the following observa- 
tions : 

"It would be tedious to examine tbe numerous deoi* 
aioDs in detail, and It would not lead to any useful 
result. I think it may be said that tbe correct view, and 
tbe view for which there is a strong current of autho’ 
rity, is that where the decree preseu'ed for execution 
was made by a Court which apparently had not juris- 
diction, whether pecuniary or territorial or in respect 
of the judgment-debtor’s person, to make tbe decree, tbe 
executing Court is entitled to refuse to execute it on the 
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ground tbat it w:\- made without juvisdictiOD. Within 
these narrov/ limiis I think that the executing Court is 
authorhed lo question the validity of a decree." 

That section, namely S. 11 of the Calcutta House 
jReut Control Order, therefore, gives the power 
not to the executing Court but to the Court 
which bad passed the decree to rescind or modify 
the decree if the decree could not have been 
passed in that form or could not have been passed 
at all at the date when it was passed if the Cal- 
cutta House Rent Control Order had been in 
force on the date of the decree. The application 
made by Messrs. Jamini Kanta Harendralal 
Saha under s. 47, Civil P. C,. is accordingly a 
misconceived one. 

[5] It is a doubtful point as to whether a per. 
SOD, who is not a party to a suit and who can¬ 
not claim to be a necessary party to the suit as 
in the case of a sub-tenant, can move the Court 
which had passed the decree for the purposes of 
varying the decree. We need nob pursue this 
point further, because no such application was 
made to the Court which passed the decree. The 
objection was raised before the executing Court 
by a person who w'as not a party to the suit, 
but who is the representative of the judgment* 
debtor for the purpose of execution ; and as the 
case does not come within the exceptions laid 
down by the Full Bench decision to which we 
have made a reference — a decision which was 
tacitly approved by the Judicial Committee in 
60 cal. 670*—the executing Cou,rt was right in exe. 
cuting the decree as it stood, namely, by giving 
vacant possession to the decree-holder. Clause (b) 
of S. 12 of the Calcutta Rent Ordinance of 1946 
would have created an additional obstacle to the 
appellant even if the decree for possession was 
in respect of a house. 

[6] For these reasons we dismiss this appeal 
with costs. On the oral application of the appel. 
lants we stay delivery of possession for three 
months from this date. 

Sharpe J. — I agree. 

v.R. Appeal dismissed. 
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'Najerali and others — Defendants—AppeU 
lants V. Baitulla Mondal and others — Res¬ 
pondents. 

A. F. A. D. Nos. 1048, 1402, 1403 and Civil Bevu. 
No. 1629 of 1942, Decided on 3rd April 1947, from 
decision of Dist. Judge, Nadia, D/~ 7th March 1942. 

(a) Bengal Land Revenue Sales Act (11 [XI] of 
1859), S. 37—Revenue sale of property in hands of 
Receiver—Exercise of option by purchaser—Effect 
—Annulment of tenures — No leave of Court ob¬ 
tained—Effect—Civil P. C. (1908), O. 40, R. 1, 

Exercise of the option under S. 37 to annul the under* 
tenure by pcrobaser at a revenue sale in respect of 
the pro iQ (he bands of the Receiver appointed by 


. Baitulla A. I. R^ 

tbe Court in suit for partition is not an act which dis¬ 
turbs the possession of the Receiver. It is true that the- 
edect of tbe exercise of the option is to annul thennder- 
tenures in the possession of the Receiver and to putau 
eud to such under-fenures. The mere exercise of the 
option does not per so disturb or interfere with the 
possession of tbe Receiver. No question of taking leave 
of the Court appointing the Receiver arises at that 
stage. It may be that when tbe purchaser after exer¬ 
cising his option is brought face to face with the under¬ 
tenants and wants to realize rent from them, the leave 
of the Conit appointing the Receiver may have to be 
taken. Consequently the purchasers at the revenue sale 
are perfectly justified in exercising the option and 
thereby putting an end to the under*tenute3 in the 
custody of the Receiver without obtaining leave of the 
Court. Even assuming^ that leave is necessary the 
absence of leave of Court does not render this exeroise- 
of option on the part of the auction-purchasers a nul¬ 
lity. If the law were otherwise, the position would he- 
that the purchaser at the revenue sale who has got a 
statutory right to annul the encumbrances cannot exer¬ 
cise the option unless he goes to the Court appointing 
the Receiver and obtain necessary sanction. Such a 
procedure would be extremely inconvenient: Case lau) 
considered. [Paras 8, 10 and 111 

Annotation : ('44*Oom.) C. P. 0., 0. 40, R. 1 N. 31, 

(b) Bengal Land Revenue Sales Act (11 [XI] of 
1859), Ss. 37 and 53 — Purchaser at revenue sale, 
whether can recover rent from tenants for period 
before annulment of intermediate tenure. 

The purchaser at tbe revenue sale cannot claim rent 
from the tenants until he exercises the option of annul¬ 
ling tbe intermediate tenure. Such option when exer¬ 
cised brings him face to face with tbe tenants and ho 
becomes entitled to recover rent from the latter which 
fell due since the date of annulment : 21 A. I. R. 1934 
Cal. 44 and 50 C, W. N. 37, Bel. ow, 26 A. I. R. 1939 
Cal. 468, Eof. tPara 20] 

Mere failure to prove realisation of rent from the 
tenant since the revenue sale does not disentitle the 
puTchesers from receiving rent on the strength of their 
title derived from revenue sale, when the tenant’s plea 
of payment of rent to the outgoing tenure-holders has 
been negatived. [Para 22] 

In a suit against tenants for rent for period subse¬ 
quent to annulment of intermediate tenure, inter¬ 
mediate tenure-holders whose interests have ceased need 
not be impleaded t 8 Cal. 238! 12 A.I. R. 1925 Cal. 743- 
and 18 A, I. R. 1931 Cal. 673, Disting. [Para 22] ^ 

Cases referred :— 

1 (’31) 58 I. A. 440 : 18 A. I. R. 1931 P. 0. 314 : 69 
Cal. 728 : 36 0. W. N. 29 : 135 I. 0. 765 (P. C,), Tur¬ 
ner Morrison & Co., Ltd. v. Monomobao (^houdhury. 

2. (’16) 42 Cal. 638 : 19 C. W.N. 1030 : 2 A.I.R. 1915 
Cal. 302 : 27 I. G. 258,' Sahadora MudalL v. Nablo 
Chanda 

3 . (’16) 20 C. W. N. 1028 : 3 A. I. R. 1916 Cal. 85 : 38 
I. C. 184, Etisbca Ealyanl Dasi v. R. Braunfieid. 

4. (1850) 20 L. J. Cb. 257, Russel v. East Anglian By,. 

5. (1912) 2 Ch. 497 : 81 L. J. Ch. 746 : 107 L. T. 645, 
In re Metropolitan Estates Ltd. 

6 . (’29) 49 C. L. J. 70 : 16 A. I. B. 1929 Cal. 110 : 65 
Cal. 1216 : 114 1. C. 485, Jabbar All v. Manmoban 
Pandey. 

7. (’41) I. L. E. (1941) 1 Cal. 155 : 45 C. W. N. 68 ; 
28 A. I, R. 1941 Cal. 163 : 194 I. C. 660, Bhadrabatl 
Debi v. Jiban Mai. 

8 . (1804) 9 Ves. 335, Angel v. Smith. 

9. (’84) 10 Cal. 1014, A. B. Miller v. Bam Banjaq 
Gbakrabarty. 

10. (’10) 14 C. W. N. 653 : 6 I. C. 214, Jatlndra Natk 
V. Sarfaraj Mia. 
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11. (’14) 18 0. W, N. 289 : 1 A. I. E. 1914 Cal. 650 ; 
22 I. P. 417 : 15 Cr. L. J. 65, P. Boy Choudbury v. 
Kallni Prakaeb Sen. 

12. (1904) 1 Ch. D. 161 : 73 L. J. Ch. 103 : 89 L. T. 
272, Dixon v. Dixon. 

13. (1884) 25 Cb. D. 723 : 53 L. J. Oh. 606 : 60 L. T. 
470 : 32 W. B. 897, Searle v. Oboat. 

14. (1855) 20 Beav, 332 ; 24 L. J. Ob. 640 : 3 W. R. 
881. Ames v. Birkenhead Docks. 

15. (’19) 46 Oal. 852 : 6 A. I. B. 1919 Cal. 426 : 51 
1. C. 486, Bustomjee Dhanjibbai v. Frederick. . 

16. (’20) 44 Bom. 903 : 7 A. I. R. 1920 Bom. 11 : 56 
I. 0. 424, Jamshedji F. ShroS v. Huaseinbhai Ahmed- 
bhai. 

17. (’19) 42 Mad. 143 : 6 A. I. R. 1919 Mad. 257 : 51 
1. 0. 714, Pokker t. Kunbammad. 

18. (’31) 18 A.I.R. 1931 Lab. 436 : 12 Lab. 578 : 135 
I. G. 86, Labb Singh v. Taj Din. 

19. (’83) 20 A. I. R. 1933 Mad. 340 : 147 I. C. 526, 
Kelu Aoban v. Thandavan Chettiar. 

20. (’83) 37 0. W. N. 866 : 21 A. I, B. 1934 Cal. 44 : 
60 Cal. 1223 : 149 I. 0. 404, Arun Chandra v. Sarojit 
Sen. 

21. (’45) 60 C. W. N. 87, Jitendra Nath v. Jahar Lai 
Das. 

22. (’39) 43 C. W. N. 469 : 26 A. I. R. 1939 Cal. 468, 
Bibhuti Bbnsan v. Promoda Sundati Debi. 

23. (’82) 8 Cal. 238, Lodai Mollah v. Eallydeo Boy. 

24. (’26) 41 0. L. J. 341 : 12 A. I. B. 1925 Cal. 743 : 
87 1. C. 930, India Narain y. Sarbasona Dasi. 

25. (’81) 63 0. L. J. 416 j 18 A. I. R. 1931 Cal. 673 : 
134 I. C. 805, Ananga Mohan Boy y. Habibullab. 

Panchanon Qhosc and Mah9ndra Nath Mitra — 

for Appellants in Nos. 1402 and 1403. 

A. N. Bose, Sisir Eumar Basu and Birestcar Chat‘ 
terjee — for Bespondents in Nos. H02 and 1403. 

Ndkuleswar Mukherjee and Nilmoni Goswami —for 
Appellants in S. A. No. 1048 and in C. B.No. 1529. 

A. N. Bose and Sisir Kumar Basu — for Bespon¬ 
dents in S. A. No. 1048 and in C. R. No. 1529. 

Judgment. — 5. A. Nos. 1402 and 1403 of 
1942, These two appeals arise out of two suits 
for rent. The plaintiffs are the appellants 
in these two appeals. The facts are that the 
plaintiffs were the proprietors of Touzi no. 208 
of the Kadia Collectorate in regard to 3 annas 
and 16 gandas 2 krants^ til share. They had a 
putni and darputni right in the remaining 12 
annas and 8 gaudas l kata 2 krants 18 til share. 
In the year 1981, a suit for partition (being Suit 
NO. 1602 of 1931) was instituted on the Original 
Side of this Court, to which the plaintiffs were 
parties either as plaintiffs or as defendants. In 
that suit a Beceiver was appointed to the estate 
of the plaintiffs. The Beceiver took possession 
on 16tb December 1937. The Government revenue 
payable in regard to Touzi no. 206, fell into 
arrears. The arrears not being paid before the 
latest date of payment which was 28tb March 
1988, the touzi was brought to sale on 25th June 
1938, and Baitulla and Jan Mohammad pur¬ 
chased the touzi on behalf of the pro forma de- 
feiklantB in the suit With a view to annul the 
pntni and darputni interest of the plaintiffs the 
^lOhasers at the revenue sale issued proclama¬ 
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tions and notices, both oral and written, in or 
about the month of Agrabayan, 1345 B. s. Tho 
present suit for recovery of arrears of rent was 
instituted on 13th April 1D40, the claim in the 
suit being for the period 1343 to 131G B. s. To 
this suit the tenant defendants were made prin¬ 
cipal defendants and the purchasers at the re¬ 
venue sale were joined as forma defendants. 
On 15th Juno 1940, the Beceiver appointed in 
the Partition Suit No. 1602 of 1931 was discharged. 
Sometime thereafter in September 1940, the pro 
forma defendants filed a written statement and 
they alleged that as regards their zemindary 
interest of 8 annas odd gandas the plaintiffs 
were' not entitled to recover rent due from 
tenants which fell due since 29th March 193S, 
that being the date after the latest day of pay¬ 
ment of Government revenue and as regards 
the remaining 12 annas odd gandas shares held 
by plaintiffs as tenure-holders they stated that 
the tenure of the plaintiffs having been annulled, 
the plaintiffs’ right to recover rent in regard 
to that share came to an end from the dale of 
annulment. 

[ 2 ] The trial Court was of opinion that the 
sale for arrears of revenue was legal and valid 
but the notice annulling the tenure of the plain¬ 
tiffs not being served on the Receiver and the 
proclamation issued being intended to disturb 
the possession of the Receiver to the estate of 
the plaintiffs and no leave of the Court appointing 
the Receiver having been taken, such proclama- 
tion could not, in law, have the effect of annulling 
the tenures held by the plaintiffs. On these 
grounds the trial Court held that the plaintiffs 
were entitled to recover 16 annas rent up to 
29-3-1938, and 12 annas odd gandas share of 
rent thereafter. Against this decree the pro 
forma defendants preferred appeals to the lower 
appellate Court. The plaintiffs preferred cross, 
objections thereto, in which they raised two 
grounds, namely, that the revenue sale was not 
legal and secondly, that the tenures held by the 
defendants were not annulable. The cross- 
objections were disallowed by the lower appellate 
Court on the ground that the tenures held by 
the plaintiffs could be annulled in law and the 
revenue sale was legal and valid. The lower 
appellate Court allowed the appeals in part and 
held that the plaintiffs were entitled to 16 annas 
of the rent up to the third kist of 1844 B. a., that 
the annulment took effect in Agrabayan 1345 
B S. when the proclamation was issued and 
served, that accordingly from the fourth kist of 
1844 B. s. to the second kist of 1345 b s. the 
plaintiffs were entitled to recover 12 annas odd 
gandas share of rent, in their right as tenure- 
holders, that the claim for rent for the third kist 
of 1846 and 1346 B. S. was disallowed. 
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[ 3 ] The plaintiffs have preferred these appeals. 
Mr. PancbatiOQ Gbose, who appears on behalf of 
.00 plainfiD’s, has raised only one point in 
support of the appeal, namely that though the 
service of the proclamation did not actually 
dispossess the Receiver in whose hands the 
plaintiffs’ estate was at the time, yet the effect 
of the proclamation was to interfere with the 
collection of rent by the Receiver and as no 
leave of the Court appointing the Receiver was 
taken, the proclamation so served did not operate 
m law to determine the tenures held by the 
plaintiffs. Accordingly, he submitted that the 
decree passed by the trial Court ought to be 
maintained. In support of his submission, 
Mr. Ghose has referred to various passages from 
Karr on Receiver and cited several decisions of 
the Indian Courts as also of the English Courts 
to which I shall refer hereafter. 

[ 4 ] Before I deal with the legal position of a 
Receiver as regards the strangers to the suit in 
which the Receiver was appointed, itis necessary 
to set out the position of a purchaser at a sale 
for arrears of revenue under act 11 [xi3 of 1859 . 
Section 29 of the Act lays down that the sale 
becomes final and conclusive at the noon of the 
60 th day from the date of sale, or if an appeal 
was filed before the Commissioner, on the dis- 
noissal of the appeal, whichever is earlier. Under 
S. 28 immediately on the sale being final, the 
Collector shall give to the purchaser a certificate 
of sale in Form A, which provides that the 
purchase shall take effect from the date after 
that fixed for the latest day of payment. Under 
S. 29 of the Act, the Collector shall order delivery 

of possession in the manner prescribed. Section 30 
of the Act makes the purchaser answerable for 
all instalments of revenue^which fall due after the 
latest date of payment referred to in s. 28. Under 
S. 37 of the Act, the purchaser of an entire estate 
sold under the Act acquires the estate free from 
all incumbrances and becomes entitled to avoid 
and annul all under tenures with certain excep¬ 
tions specified therein. Such a purchaser acquires 
a paramount title to the estate that is sold. 

[6] In 58 I. A. 440=36 O. W. N. 29,* it was 
pointed out that after the sale a taluk subsists 
until it is annulled and the purchaser cannot 
claim rent from the tenants of the talukdar, or 
eject them so long as he does not annul the taluk. 
The mode of annulment, however, is not prescri¬ 
bed by the Act. In 42 Cal. 638=19 0. W. N. 1030* (it 
was held that ?) the purchaser may annul the taluk 
by any suitable means. A formal notice is not 
necessary, though the election to avoid the under- 
tenure must be brought to the knowledge of the 
lenure-holder. Similarly, in 20 0 . w. n. 1028 ,® it 
was held that all that is necessary is to notify to 
the encumbrancer by an unequivocal act the 


intention to annul the tenure. This, in short, is the 
position of a revenue-sale purchaser who wants 
to annul an under-tenure created by the defaulter. 

[6] I shall now deal with the legal effect of 
the appointment of a Receiver by a Court so far 
as the strangers to the action in which a Receiver 
was appointed are concerned. In (1850) 20 L. J. 
Cb. 257,^ it baa been pointed out that where the 
Court has appointed a Receiver and the Receiver 
is in possession, his possession is the possession 
of the Court and may not be disturbed by 
anyone, whether claiming by a title paramount, 
or under the right which the Receiver was 
appointed to protect. The position of persons 
who are not parties to the action is not affected 
by the order of appointment but they cannot 
exercise their rights without the leave of the 
Court. Even if their rights are paramount and if 
they are not actually in possession, they must 
apply for leave to the Court for exercise of their 
rights : (1912) 2 ch. 497.® The title. however, to 
the property is not in any way prejudiced by 
the appointment but remains in those in whom 
it was vested when the appointment was made. 
The Court deals with possession only until the 
right is determined, if the right is in dispute, or 
until the property is realised, if the appointment 
is made for that purpose : see Karr on Receiver 
Edn. 10 , p. 191. It is on this principle that in 
spite of appointment of a Receiver the pro¬ 
prietors retain their right of transferring their 
interest : see 49 0. L. j. 70® and i. L. R. (1941) 1 . 
g|I. 156=45 0. W. N. 68.^ 

[73 The proper course for a person having a 
paramount title who is prejudiced by a Receiver 
being put in his way is to apply to the Court 
for leave to proceed by action : see (I 8 O 4 ) 9 Ves. 
335,® or to come in and be examined pro inieresse 
sue. It is, therefore, obvious that no person 
whether a party to the action or a stranger to 
the action with paramount title, can disturb the 
possession of a Receiver without the requisite 
leave or without an application to the Court 
appointing the Receiver. 

[8] The question, however, which has to be 
considered is whether the exercise of the option 
by a purchaser at a revenue sale in respect of 
the property in the hands of the Receiver is an 
act which disturbs the possession of the Receiver. 

It is true that the effect of the exercise of the 
option is to annul the under-tenures in the 
possession of the Receiver and to put an end to 
such under-tenures. In my opinion, the mere 
exercise of the option does not per se disturb or 
interfere with the possession of the Receiver. No 
question of taking leave of the Court appointing 
the Receiver arises at that stage. It may be that 
when the purchMer after exercising his option is 
brought face to face with the under tenants and 
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wants to realize rent from them, the leave of the 
Oonrt appointing the Heoeiver may have to be 
taken. In the present case, therefore, the pur- 
ohasets at the revenue sale were perfectly justi* 
fied in exercising the option and thereby putting 
an end to the under>tenures in the custody of 
the Receiver. It is not for me to consider what 
oonsequenoes may follo\£. from the subsequent 
act done by the pro forma defendants-purchasers, 
at ttie revenue sale. We are not concerned in 
these appeals with the remedies which the 
Receiver may have as against those persons for 
those acts. 

[ 9 ] I shall now deal with the cases on which 
Hr. Ghose has relied in support of his submis. 
sion that the exercise of the option is interfere 
ence with the possession of the Receiver. The 
first case relied on is a decision of this Court in 
10 cal. 1014.® There, a suit for recovery of 
money was instituted against the Receiver, with¬ 
out the leave of the Court. A decree was obtained. 
On an appeal being taken by the Receiver, the 
appellate Court struck the Receiver off from the 
proceeding. That case, in my opinion, does not 
touch the present case in controversy. It merely 
says that the Court will not stultify itself and 
pass a decree against the Receiver in regard to 
the properties or funds under his charge. In 14 
C. W, N. 653,^® it was pointed out that a creditor 
may pursue bis remedies for recovery of his 
dues so long as the possession of the receiver 
was not interfered with. The case in 18 0 . W. N. 

was a case of direct interference by the 
Reiver. That was a proceeding in contempt 
taken by the Receiver as against certain co- 
owners of the Albert Hall (premises No. 15 
Qol^e Square), who disturbed the Receiver 
and his men in taking possession and even went 
so far as to assault them. The next case relied 
on IS that in (1904) 1 oh. d. leiP In that case 
an ammpt was made to induce the employees 
Of a biumeas in respect of which a Receiver was 
app^ted. to leave the business and to join a 

^*3 clearly a case of active 
interference with the Receiver’s possession and 

DMi^ement of the business. The case in ( 1884 ) 
2S Oh. D. 723, on which reliance was placed, 
dOM n(^, in my opinion, deal with the question 
constitutes interference or disturbance 
with the possession of the Receiver. In that case 
flnMtion was commenced to restrain the pro- 
2k /?P Receiver without the leave of 
V relied on, namely, in 

4191^2 Ob. D. 497 ,^ is one of competition between 
vwo Receivers, appointed in two actions, one by 
ftiMmid mortgagee Xvho had taken possession 
another appointed a day earlier in the first 
gNpge a^B suit. The Court held that the 
appointed in the second mortgagee’s 
1948 0/28 & 24 
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suit, who had taken poaaesaion cannot be dis- 
turbed in bis poasesaion by the Receiver who 
was appointed in the first mortgagee’s suit a day 
earlier. The next case relied on by Mr, Ghose is 
the case in (1856) 20 Beav. 332 . 1 * That case laid 
down that the Court will not permit the poases. 
sion of the Receiver to be interfered with, nor 
will it allow payment to him to be intercepted 
without the order of the Court appointing the 
Receiver. In my opinion, this case has little 
bearing on the present question, namely, whe. 
ther the exercise of the option interferes with 
the possession of the Receiver. For the reasons 
indicated above, the tenures held by the plain- 
tiffs were effectively annulled by the option 
exercised by the purchasers at the revenue sale. 

[ 10 ] Assuming that the leave of the Court 
was necessary to exercise the option, thequestion 
still remains whether the exercise of such an 
option was wholly ineffective to determine the 
tenures held by the Receiver. In order to 
succeed, Me. Ghosh’s clients have got to establish 
that the absence of leave renders this exercise of 
option on the part of the auction.purchasers a 
nullity. It is well established that a suit in eject¬ 
ment against a Receiver without the leave of 
the Court may proceed but no decree will be 
passed till the requisite leave is obtained: see 
46 Cal. 352.^® As was pointed out by Pratt J. in 
44 Bom. 903,*® there is no statute law which 
requires a leave of the Court appointing the 
Receiver. It is a matter of procedure and is 
intended to maintain the dignity of the Court by 
which the Receiver was appointed and that it ia 
incompatible to allow the Court’s officer to be 
interfered with in his enjoyment of the property 
unless the leave of the Court appointing him 
was obtained previously. Neither of these con¬ 
siderations affects the jurisdiction of the Court 
to entertain the suit: see also High on Receivers, 
Edn. 2, p. 254A. 

[ 11 ] In my opinion, therefore, the tenures of 
the plaintiffs were duly annulled. It may be 
pointed out that if the law were otherwise, the 
position would be that the purchaser at the 
revenue sale who has got a statutory right to 
annul the encumbrances cannot exerciss the 
option unless he goes to the Court appointing 
the Receiver and obtains necessary sanction. 
Such a procedure would be, in my opinion, 
extremely inconvenient. The Receiver may be 
in possession of tenancies at will. The tenancy 
may have to be determined by the service of a 
notice to quit. According to Mr. Ghose, these 
preliminary steps cannot be taken unless leave 
of the Court is taken. This would be opposed 
to the rule now well established that a suit 
for ejectment against a Receiver can be insti¬ 
tuted and may proceed though leave of the 
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Court has to be taken before the suit is brought 
to a hearisg. 

[12] There is also authority for the proposi¬ 
tion that in order that a person may exercise 
hia statutory right, leave of the Court is not 
necessary: scb I.L.K. 42 Mad. 143,*^ A.l.R* 1931 
Ijah. 436^® and A. I. R. 1933 Mad. 340.^® In the 
facts of the present case, a purchaser at a re¬ 
venue sale must exercise his option before he can 
avail himself of the statutory right to annul the 
under-tenures. 

Ci3] The only point taken on behalf of the 
appellant fails. The result is that these appeals 
are dismissed with costs. Leave to appeal under 
ol. 16, Letters Patent, which is prayed for, is 
refused. 

[ 14 ] S. A. No. 1048 of 1942 with Civil 

Ride No. 1529 o/ — S. A. NO. 1048 of 

1942 arose out of Bent Appeal No. 172 of 1941 
which arose out of Rent Suit No. 3677 of 1940. 
Civil Revision Case No. 1529 of 1942 arose out of 
Rent Appeal No. 167 of 1941 which arose out of 
Rent suit No. 3669 of 1940. The appellants 
or the petitioners, as the case may be, in these 
two cases are the tenants defendants in two 
suits for rent instituted by the purchasers at the 
revenue sale, the period under claim being from 
1344 B. s. to 1346 B. S. The facts are otherwise 
similar to the facts of the two cases just dis¬ 
posed of. 

[15] The suits were dismissed by the trial 
Court but on appeals being taken by the plain¬ 
tiffs, the appeals were allowed with costa, the 
judgments and decrees of the trial Court were 
set aside. 

[16] Mr. Nakuleswar Mukherjee who appears 
in support of the appeal and the civil revision 
case, besides urging the point raised by Mr. 
Panchanan Qhose in the appeals just now dis¬ 
posed of and accepting his submissions, raised 
two additional grounds. 

[17] The first contention raised has been dis¬ 
posed of already and the reasons given need 
not be restated. 

[18] The second contention raised is that as 
the option was exercised in Agrahayan 1S45 B. S. 
the claim for rent upto the second kist of 1345 
B. 8. os regards 12 as. odd gandas share should 
have been disallowed. 

[19] This contention is correct. In fact, the 
lower appellate Court observed at p. 120 of the 
paper book that "the tenure-holders were not 
entitled to realise any rent from the date of an¬ 
nulment. The final order passed is obviously a 
slip on the part of that Court.*’ The view is also 
supported by the observations of the Judicial 
Committee in 68 I,A. 440= 3fi O.W.N. 29^ which 
runs as follows } 
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‘‘Unless and until the taluk is annulled, it continuee: 
the talukdar becomes the undec'tenant ol the pninba- ^ 
set, and the tenants bolding nnder him are not afieoted 
by tbe change ol proprietorship. There is no privity of 
contract between them and the purohaser, and tbe 
latter cannot either claim rent from them or eject them 
as long as be allows tbe taluk to continue.** 

[20] The purchaser at the revenue sale cannot, 
therefore, claim rent from the tenants until he 
exercises the option of” annulling the interme¬ 
diate tenure. Such option when exercised brings 
him face to face with tbe tenants and be be-, 
comes entitled to recover rent from the latter 
which fell due since the date of annulment. 

[21] This view is supported by the decision in 
37 C.W.N. 866,*° which was a case of sale under 
Regulation 8 [viii] of 1619 and by tbe decision in 
60 C.W.N. 37^^ at pp. 40 and 47 which was a case ■ 
of revenue sale, tbe purchaser being held en« 
titled to recover rent from tbe date of institu¬ 
tion of certificate cases which constituted the 
exercise of option by tbe revenue sale purchaser. 
The observations of Biswas J. in 43 O.W.N. 469** 
at p. 471 do not militate against the above view; 
there the question arose in a suit for compensa¬ 
tion as between the purchaser at tbe revenue 
sale and tbe tenure-holders. 

[ 22 ] Tbe third contention raised is that as the 
intermediate tenure-holders were not made par¬ 
ties, the suits for rent were not maintainable- 
In support of this contention, reliance was- 
placed on the decisions in 8 oal. 238,*® 41 0.1/.J. 
341** and 63 c, L. J. 415.*® In my opinion, the 
cases relied on deal with an entirely different 
question viz,, that in suits for rent, questions o£ 
title may he gone into under certain oircum- 
stances, I do not see why the intermediate 
tenure-holders whose interests, according to tha 
plaintiffs, have ceased, should he impleaded. Mr. 
Mukherjee relies on a statement in the plaint that 
the tenants had attorned to tbe plaintiff: vtde tbe 
words "Kar adhaye dakhalkar achi.*' It is tnia 
that the plaintiffs have failed to prove realisa¬ 
tion of rent from the tenant defendants since 
tbe revenue sale. But this does not disentitle 
them from receiving rent on tbe strength of 
their title derived from revenue sale, when tbe 
tenant’s plea of payment of rent to the outgoing 
tenure-holders has been negatived. This conten¬ 
tion fails. 

[ 28 ] The result, therefore, is that the appeat 
and the civil revision case are allowed in part. 
The plaintiff will be entitled to a decree for 
8 as. 16 gandas 2 k. 2 til share of the rent from 
the 4th kist of 1844 B. S. to tbe 2Dd kist of 1846 
B. s. and to 16 as. rent from the 8rd kist of 1846 
B. s. to 1346 B.. s. The rest of the claim for rent 
will be diemissed. The order for costs passed by 
- the Court of appeal below will stand, but there 
will be no order for costs in this Court both'in 
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^b8 appeal and in the civil revision case. Leave 
lo appeal under cl. is. Letters Patent whioh has 
been prayed for. is I'ofused. 

B.OJ>. Orders accordimjlij. 
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Biswas AND Sharpe JJ. 

Byomkesh Miiklierjee — Judgment-debtor — 
Appellant v. hhupendra i^arayan Siriha 
Bat%aduft D&ireeJiolder and another Bes- 

pondents. 

A. P. 0. O. No. 186 of 194G, Decided on 28-8-1947, 
Irom order of Sab-JudKe, Birbbum, D/* 4-9*1946. 

(a) Civil P. C. (1908), O. 23, R. 3 ~ Compromise 
decree—Decretal amount payable by instalments— 
Default clause—Interpretation of. 

A compromise decree was passed in a rent suit against 
a patnidar. The amount decreed covered rent duo upto 
the end o( 1361 B. S. and was payable in eleven yearly 
instalments. It was further provided that if the judg* 
ment'debtor made default in payment of any of the 
instalments of the patni rent payable from and after 
135i B. S. the landlord decree-holder may file an ap¬ 
plication for sale under the Bengal Patni Regulation 8 
of 1819 and it the patnidar failed to pay the amount of 
rent for which the sale proceedings were instituted then 
on that ground and with efiect from the date of the 
Bale the whole of the balance then due uuder tbe com¬ 
promise decree shall become payable and the landlord 
would be entitled to recover tbe same by executing the 
compromise decree: 

Held that the holding of tbe sale under the Patni 
Begulation was not a condition precedent to the enforce¬ 
ment of the default clause. The ground on which tbe 
default clause would come into operation was the default 
in payment of tbe does foe which tbe sale proceedings 
were Instituted. Where the sale was held the default 
clause would come into operation from tbe date of the 
sale. Where tbe sale was not held it would come into 
force on the date whioh was advertised foe holding tbe 
sale. [Para 6] 

(b) Civil P. C. (1908), O. 23, R. 3 — Compromise 
decree under—Scope of. 

Order 28, R. 3 makes it clear that >^berd a suit is ad* 
justed by a lawful agreement or compromise, though 
the agreement or compromise is recorded in its entirety, 
tbe decree which tbe Court passes in the suit is only a 
decree in accordance with tbe compromise so far as it 
relates to the suit : 6 A.l.R. 1919 P. C. 79, Reh on. 

[Para 6] 

Annotation : ('44-Com.) C. P. C., 0. 23, R. 3 N 19 
Pt. 3. 

(c) Civil P. C. (1908), O. 23, R. 3—Whether parti¬ 
cular term in compromise relates to suit— Test — 
Toams not subject matter of suit if can be treated 
as relating to suit and embodied in decree. 

Tbe question whether any particular term in a com* 
promise relates to tbe suit must be decided from tbe 
frame of the suit, the relief claimed, and the relief 
allowed by lawful agreement. No hard and fast role 
‘can be laid down. Each case is governed by its own 
laoU : 86 Cal. 637 and 6 A.LR. 1921 Cal. 202, Bel. on. 

[Para 7] 

As a general rule all tbe terms which form tbe consi¬ 
deration for tbe adjustment of the matters in dispute, 
whether they form tbe subject-matter of tbe suit or not, 
hseome i^ted to the suit, and can be embodied in the 
\ 8 A.I.B. 1921 Cal. 202, Bel. on. [Para 7] 
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A oompromise ileorcc piustd in a rent suit against the 
patnidar covered rent upto 1.361 11. ,S. The deorehd 
amount was payable in olevou annual iastalmcnts. It 
was furlbor provided that if tho patnidar failed to pay 
any InsUlnicnt of tho patni rent from and aftor 1352 
B. 8. in accordance with tho terms of tbo kahuliyat tho 
whole of tho balance then duo under Iho compromise 
dooreo would booomo payable and the landlord deereo- 
holdor would bo entitled to rccovor the Fame by execut¬ 
ing tho ducroe : 

Hold that though the eventuality on the happening 
of whioh tbotlclRult clause wastocome into forco related 
to a matter outside the buit i.e. payment of rent from 
and after 1352 B. S. it nfleeted tbo relief granted under 
the decree and this taut itself made it a matter relating 
to the suit and therefore it could bo in.serted aa a condi¬ 
tion in the decroo : 5 A.l.R. 19H Put. DUting. 

[Taras U and 7] 

Annotation : (‘M-Com.) C. T. C, 0. 23. R. :i N. is 
Pts. 2, 4. 

Cases referred 

1. (19) 46 I. A. 240 : 6 A.l.R. 1919 P. C. 79 : 47 Cut. 
485 : 63 I. C. »)34 (P. C.j, Hcuianta Kumari Devi v. 
Midnapur Zemsndary Co. Ltd. 

2. (’08) 35 Cal. 837 : 12 C. W. N. 849, Gobinda Chandra 
Pal V. Dwarka Nath. 

3. (’21) 48 Crtl, 1059 : 8 A I.R. 1921 Cal. 202 : 6G I.C. 
705, Sashi Bhusail Shaw v. Hart Narayan Shaw. 

4. (18) 5 A. I. R. 1918 Pat. G35 : 2 Pat. L. J. 673 : 43 
I.C. 459, Gauri Dutt ?. Dohan Tbakur, 

Girija Prosanna Sanyal and Chandra Narayan 
LaiJi — for Appellant. 

Sitaram Banerji and Arun Kuviar Dutt — 

for Respondents. 

Judgment. —This is an appeal on behalf of tbo 
judgment-debtor and it arises out of an objection 
under s. 47, Civil P. C., to the execution of a 
decree. The objection was overruled by the 
learned Subordinate Judge of Birbbum by his 
order dated 4th September 1946. The decree in 
question had been passed on 24th March 1945 in 
a rent suit by consent of parties. A petition of 
compromise was put in on that date which was 
made a part of tbe decree. The compromise 
decree as well as tbe petition of compromise 
shows that the claim in the suit was for a sum 
of R9. 71 , 947 . 10.3 on account of rent of a Patni 
mehal for the period from 1346 B. s. to the 
month of Jaistha 1349 B. S. calculated at the 
rate of Rs. 23,705 as the annual rent and Rupees 
3025.13-0 as tbe annual cess payable for tbe 
Patni. By the compromise the amount payable 
by the defendant was fixed at a sum of Rupees 
72,986.9-6 including costs. The decretal amount 
was mode payable in a number of instalments 
which were specified in tbe solenama and were 
spread over 11 years from 1362 B. S. to 1362 B.s. 
Tbero was a default clause which provided that 
in case there was default in payment of any one 
of these instalments or any portion of an inafcal. 
ment, the whole of tbe remaining instalments 
would be deemed to be in default and the plain- 
tiff would be entitled to enforce payment of the 
outstanding balance due at tbe time with in. 
terest thereon at the rate of ei p. c. p. a. from 
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the date of default until realiaation. The whole 
of this term was embodied in para. 3 of the 
petition of compromise. In para. 4 there was a 
further stipulation which also provided ‘that in 
the contingency therein set out the balance of 
the instalments which might be outstanding on 
a specified date would likewise be deemed to be 
in default as stated in para. 3, and that upon 
the happening of such contingency tjie plaintiff 
would be similarly entitled to enforce payment 
of the whole of the amount then due under the 
decree with interest at the same rate of cj psr 
cent, per annum. It is on the effect of the inter¬ 
pretation of para. 4 that this appeal turns. The 
contingency referred to in this paragraph was 
this. The amount decreed by the compromise 
covered the rents due up to the end of 1351 B. S. 
Paragraph 4 recited that from 1351 B. S. the 
defendant would go on paying the patni rent in 
accordance with the kists stipulated in the patni 
kabuliyat, and it was then stated that if owing 
to non-payment of any of these kists of the patni 
rent the landlord decree-holder had to file an 
application for sale of the patni under Regula¬ 
tion 8 [viii] of 181D, the defendant would be at 
liberty to prevent the sale by ptayment of the 
amount due as provided in the Patni Regula¬ 
tion itself. It was then stipulated that if the 
defendant made default in payment of any of 
the instalments of patni rent for which proceed- 
ings might have been instituted under the Patni 
Regulation, then, on such default and *Trom the 
date of the Austam Sale,” all the instalments of 
the rent decreed by the compromise would be 
deemed to be in default and the provision of 
para. 3 regarding enforcement of the entire 
decree irrespective of the instalments would 
thereupon be attracted. 

[ 2 ] What actually happened in this case was 
that the defendant patnidar failed to pay the 
patni rent for the year 1852 B. S. whereupon 
the decree-holder was obliged to commence pro¬ 
ceedings for the sale of the tenancy under the 
Patni Regulation. The sale was advertised to 
take place on 15th May 1946. The judgment, 
debtor made no payment on or before that date 
in order to save the patni from sale. The land, 
lord, however, did not allow the sale to be held, 
but withdrew his application under the Patni 
Regulation, with the result that no sale took 
place and the arrears for which he had institu¬ 
ted the proceeding remained outstanding. It is 
in view of this abandonment of the sale that the 
judgment-debtor raised his first objection to the 
present execution proceeding. The present exe¬ 
cution was taken out in terms of the default 
clause. The deoree-holder's case was that as the 
judgment-debtor had failed to pay the patni 
rent of the year 1852 B. s. for which application 
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for sale had been made under the Patni Regu¬ 
lation, the default clause came into operation 
under para. 4 of the petition of compromise. 
The whole of the amount then due under the 
compromise decree for rent became accordingly 
payable. The ground which the judgment-debtor 
took in answer to the application for execntion 
was that on a proper construction of para. 4 of 
the petition of compromise the contingency upon 
the happening of which alone the default clause 
could operate could not be said to have happened. 
In support of this contention reliance was placed 
on the language of para. 4. Paragraph 4 was in 
these terms: 

*‘(4) Sa.n 1352 Sal hotte bibadi paksha salishi pattani 
mahale khajaa kisti kisti adaya diben, protipaksa taha 
na dewa beta badike austhtam datkhaat korite holla 
protibadi protyek khajoa bakir aushtamer deya taka 
aushtam nilamec purbe adaya diben ebang bibadi paksa 
oirap sattanujayL kono ek aaahtamer taka adaya dite 
truti korile taddbetu o je auahtamer taka dite bibadi 
paksa truti koriben seyi aushtam niiamer tarikb hoiteji 
atra mokaddamar dikrikcita tatkalinpaona kisti samuha 
khelap ganya hoibe ebang badibabaduc tin dafar bacna- 
namate may samaata asal o sudec janya atra bakl 
khajna dikcijari koriya may kharcha samagra raka 
adaya koriya loite pariben tahate bibadi paksa kono 
kichu apatyadi korite pariben na." 

[3] The argument on behalf of the judgment- 
debtor was that the reference to austam sale 
in this paragraph imported the holding of such 
a sale as a sine qua non for the coming into 
operation of the default clause. In other words 
it was suggested that unless the austam sale was 
actually held, the decree-holder could not claim 
that there had been such default on the part of 
the patnidar as would give rise to the right con¬ 
ferred on the decree-holder in para. 3. 

[ 4 ] A second objection was raised, and that 
was to the effect that the whole of para. 4 was 
extraneous to the suit in which the comptomise 
decree was passed and it could not, therefore, 
be regarded as an operative or effective part of 
the decree. The effect of the contention, if 
sound, would be that the only ground on whicfai 
the decree-holder would be entitled to enforce 
payment of all outstanding instalments at once 
would be that specified in para. 3. Paragraph i 
would, in this view, be regarded as if it bad not 
been incorporated in the decree at all. We sj^I 
deal with each of the points separately. 

[6] As regards the first point, we are of 
opinion that upon a true construction of para. 4 
the holding of an austam sale could not bo 
regarded as a part of the conditions therein 
specified. As already pointed out, the para¬ 
graph begins by stating the legal obligation of 
the patnidar in respect of payment of rent wh\Q^ 
will be due from 1352 B. 8. onwards. It is stated 
that from 1352 B. S. the .patmda^\wiU pay thp 
patni rent in accdrdance with the inst&linentd 
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in the patni kabuliyat. Then follows a state- 
ment tbat if there is default in such payment, 
the plaintiff may file an application for sale 
under Regulation 8 [viiil of 1819. It may be 
pointed out in passing that the right of the 
landlord to institute proceedings under Bogula. 
tion for default in payment of patni rent from 
1862 B. S. onwards is also expressly reserved in 
para. 6 of the compromise. It is then stated tbat 
the defendant will be at liberty to pay the 
money due for which the austam sale may have 
been ordered, before the sale. That, again, is 
stating the law as it stands under the Regula¬ 
tion. Then follow the words which create the 
contingency on the happening of which the 
plaintiff’s right to enforce the decree in terms 
of para. 3 arises. This clause is to this effect: 
If the defendant makes default in payment of 
the amount for which the austam proceeding 
may have been instituted, then, on tbat ground 
and with effect from the date of the austam 
sale, all the instalments then due under the 
decree in the suit will be deemed to be in 
default within the meaning of para. 3. There is 
no doubt reference to the date of the austam 
sale, which may be regarded as presupposing 
the holding of a sale, but it will be observed that 
the words *‘and from the date of the austam 
sale etc.,*’ are really a parenthesis and do not 
in any way constitute a part of the ground on 
which the result stated in the later portion of 
the paragraph is made to depend. The ground 
on which that result depends is the default in 
payment of the austam dues. The other portion 
of .the clause which refers to the austam sale is 
inserted merely for the purpose of indicating the 
date with effect from which the default will be 
deemed to have taken place. That part of the 
clause, therefore, has nothing to do with the 
condition which will bring the default clause 
into operation. Where the austam sale is held, 
the words "from the date of the austam sale” will 
no doubt be literally fulBlled. Where the sale is 
not held, those words will mean the date which 
was advertised for the holding of the austam sale. 
We are unable to accept the appellant’s conten¬ 
tion tbat the bolding of the austam sale was a 
condition precedent to the enforcement of the 
right which the decree-bolder claimed by reason 
of the default clause. This disposes of the first 
objection. 

[g] As regards the second point, we are of the 
opinion that that is also without any substance. 
The argument in effect was that in so far as the 
lent for 1362 B. s and succeeding years was not 
the subject-matter of the suit, any provision 
telating to the payment or non-payment of such 
rant could not be regarded as a matter relating 
to the suit and could not, therefore, properly 


form a part of the decree. Reliance was placed 
on the terms of o. 23, R. 3, Civil P. C., which 
make it clear tbat whore a suit is adjusted by a 
lawful agreement or compromise, though the 
agreement or compromise is recorded in its 
entirety, the decree which the Court passes in 
the suit is only a decree in accordance with the 
compromise so far as it relates to the suit. This 
need not be disputed, and in fact this interpre¬ 
tation was accepted by the- Judicial Committee 
in the w'Gll-known case in 46 i. A. 240.* In the 
present case the decree as drawn up also ex¬ 
pressly states tbat the suit is decreed in terms 
of the petition of compromise in so far as it 
relates to the subject-matter of the suit. The 
subject-matter of the suit was the rent due up 
to the end of the year 1351 B. s. It may accord- 
iugly be conceded at once that so far as subse¬ 
quent rents are concerned, that is to say, rents 
due from and after 1352 B. s., they were outside 
the scope of the suit, but we do not understand 
para. 4 of the petition of compromise to give 
any direction regarding the payment of any part 
of such subsequent rent. In fact the decree, as 
we read it, does not profess to deal with rents 
for the subsequent period at all. The whole of 
the relief which is granted under the compro- 
mise relates to the claim in the suit. So far as 
tbat claim is concerned, the amount was settled 
at a given figure, and then it was provided that 
this amount, would be payable in a number of 
instalments which were specified in detail. There 
was then added a default clause, under which 
in certain contingencies the instalments would 
be scrapped and the whole of the balance due 
under the decree would be recoverable at once 
in execution. One of such contingencies was 
specified in para. 3. That related to omission or 
failure to pay any of the instalments in which 
the amount decreed was made payable. A fur¬ 
ther contingency was laid down in the next 
paragraph. That did not relate to any of the 
instalments under the decree, but to a contin- 
gency which may no doubt be regarded as out. 
side the scope of the suit. Default in payment of 
patni rent due for the year 1352 B. S. or any subse- 
quent year was certainly extraneous to the suit, 
bub as already stated, the decree made no pro¬ 
vision regarding the payment of such rent. All 
that para. 4 says is that if in respect of payment 
of the patni rent from 1352 B. S. there is any 
default, then the fact of such default will be 
taken to be equivalent to the occurring of a 
default in payment of one or more of the instal- 
ments due under the decree itself. We do not 
sea how the fact that the contingency contem- 
plated is one outside the scope of the suit be 
regarded as making it wholly inoperative, though 
it directly affects the relief w'bich is admittedly 
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granted by the decree and ia within the scope 


of the suit. 

[ 7 ] A number of cases w’ere cited before ns, 
but it is sufficient for our purpose to refer to the 
decision of Mitra J. in 35 Cal. 837=12 o. W. N. 
849,* where it was pointed out that the question 
whkher any particular term in a compromise 
relates to the suit must be decided from the 
frame of the suit, the relief claimed, and the 
relief allowed by lawful agreement. No bard 
■and fast rule can be laid down. Each case is 
governed by its own facts. This view was 
adopted later by Kankin C. J. in 48 Cal. 1059.^ 

It may bo stated that as a general rule all the 
terms which form the consideration for the ad¬ 
justment of the matters in dispute, whether they 
form the subject-matter of the suit or not, be¬ 
come related to the suit, and can be embodied 
in the decree. Thus, where a sues B on a pro¬ 
missory note, and a compromise is arrived at 
between the parties whereby B agrees to pay the 
amount of the note by instalments and the 
amount is also made a charge on certain im¬ 
movable property of B, it could not be said the 
Court was not entitled to make the amount a 
charge on this property, because the relief 
claimed was for a money decree only. The 
charge, though nob claimed as a relief, would 
Istill bo a matter relating to the suit. So here 
also the contingency referred to in para. 4 of 
the compromise, though not a part of the relief 
sought for or granted in the suit, was neverthe¬ 
less a matter relating to the suit, in so far as it 
affected that relief. The nearest case which the 
learned advocate for the judgment-debtor appel¬ 
lant was able to place before ua was the case in 
A.I.R. 1918 pat. 635.'^ The words used by Roe J. 
in that case may seem to lend plausible support 
to the learned advocate’s contention, but if the 
facts of the case are examined, it will be seen that 
all that was held was that where a plainhff sues 
for recovery of money lent at a certain rate of in- 
tereat, the Court could not make a decree, even 
by consent of parties, at a higher rate, because 
a higher rate would be something outside the 
scope of the suit. There is no such considera¬ 
tion present in the case before ua. The only 
question was whether the instalments which 
were awarded by the compromise decree could 
be scrapped, so to say in certain events. Merely 
because the eventuality contemplated refers to 
a matter outside the suit,, it did not follow that 
it could not still be inserted as a condition of 
the relief granted. The fact that it affected the 
relief granted under the decree would itself 
make it a matter relating to the suit. We see 
no reason therefore why effect cannot be given 
to para. 4 of the compromise. The second 
ground urged on behalf of the appellant there. 


fore also fails. The result is that the appeal ia 

dismissed with costs. Let the records be sent 

down as early as possible, 

Q w Appeal dismissed. 
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Eabindra Mandal and anotiier — Defen¬ 
dants — Appellants v. C. K. Nag and Sons 
Ltd- and others — Respondents. 

A.F.A.D. No. 924 of 1941, Decided on 2-4-1947, from 
decree of Sub-Judge, Khulna, D/* 81-3-1941. 

(a) Bengal Tenancy Act (8 [VIII] of 1885), 

S. 159—Rent sale—Decree for arrears of rent—Sale 
in execution—Sale, when can have effect given to 
rent sale under section. 

In order that a sale in execution of a decree for ar¬ 
rears of rent may have the efieot given to a rent sole 
under S. 159, it must be established that the decrea 
for arrears of rent bad tbe effect, of a tent decree, 
within the meaning of 8 65 and, in the second place, 
the procedure in exeoutiou must conform to Chap. XW 
of tbe Act, namely, that the charge created by S. 65 
Eibould be enforced by a sale of the tenure or holding 
free from incumbrances, and Jf, in any oaae, the decree 
for rent has not been or cannot be enforced by saleoi 
tbe tenure, the charge created by S. 65 cannot be ei^ 
forced in any other way : 1 A* 1. E. 1914 Cal. 189 ; 9 
A. I. R. 1922 Cal. 32 and 22 Cal. 364, Eel. on. 

[Para 7) 

Where the execution was levied against the tenure in 
arrears and the procedure that was followed was in¬ 
tended to put up to sale the entire tenure in atroata : 
Held, that tbe statement of the decree-holder in the 

compromise petition which was 
against a rent decree and on the basis of which the 
appeal was disposed of, that certain interests were not 
incumbrances did not render the sale other than a rent 
sale : 10 C.W.N. 13 (N.P ), Disfing. [PaTa BJ 

(b) Bengal Tenancy Act (8 [VIH] of 1885), S. 65 

_Decree for rent—When has effect of rent decree 

under section—Conditions stated. 

A decree for rent to have the effect of a rent decree 
under S. 65 must satisfy the following conditiona: 
(1) the soit must be a suit for recovery of rent due from 
a permanent tenure-holder or a raiyat at fixed rates or 
an occupancy raiyat and possibly after the amendment 
of 1929, from an under-roipai with a right of occo,- 
panoy, (2) the claim in the Buifi must be a oldm for 
arrears of rent only, (3) tbe suit must bo framed in 
conformity with the provisions of S. 148A, (4) the 
defendant in the suit should be either a recorded tenant 
or a tenant oonstruotively made so by operation m 
S. 146A and (5) tbe relationship of landlord and tenant 
must'subsist between the parties until tbe date of sale : 
19 A. I. B. 1932 Cal. 321 (S.B.), Ref. 

Cases referred :— « t n 

1. (’27) 64 Cal. 788 : 15 A.I.R. 1928 Col. 52 ; 196 L O. 
71, Rashbehari Mondal v. Hemanta Kumar. . _ 

2. (T4) 19 C.L J. 324 ; 1 A.I.R 1914 Cal. 189 : 191.C. 
776, Chandra Mohini Debi v. Eenaram Chetti. 

3. (’22) 35 C.L.J. 1 : 9 A. I. B. 1922 Cal. 82 : 69 L C. 
841, Sltal Chandra Majhi v. Parbati Ohaian. 

4. (’32) 69 Cal. 1202 ; 19 A. I. R. 1932 Cal. 821 : 187 

I. C. 359 (S.B.), Krishna Pada v. Manada Sundart 
Ghose. - 

5. (’95) 22 Cal. 364, Soehl Bhusan Gnha v. Gogan 
Chunder. 

6. (’12) 16 0. W. N. 13 (N.P.), Jotlndra Nath Roy V. 
Mozafar Ali Khan. 


tM8 Rabindra Mandal v. 0. K. 

Manindra Nath Ohoso — for Appellants, 

CMndrA Sdkhat Son^ Jo{/ Qopal Ohoso and Savoj 
Kumat Ohattcrje^ —. (or RespoodentG. 

i2amtn(2fa AfoAou Majumdar — 

for Deputy Registrar. 

Jad^ment.—Tfaia appeal ia on behalf of tbe 
toira of defendant 1. It related to two plots 
bearing o. a. dags Noa. 1192 and 1196 of Moiiza 
Bamkriahuapuc. The plaintiffs brought this suit 
for deolaration of title and for reooyory of pos¬ 
session with a prayer for mesne profits. The 
facts are that under the Saidpur Trust Kstate, a 
pami was created in the year 1831 in favour of 
Gopi Roy and Robi Roy. In course of time this 
patni devolved on plaintiffs i and 3. Within 
the patni there was a ganti created by a lease 
of the year 1879 which was held by one Ain- 
ritalal Joddar and bis oo-sharers at a rent of 
BS. 837-8-0. This ganti was recorded in c. a. 
Khatian no. 95. The ganti was purchased in 
coarse of time by plaintiffs i and 9. Within the 
ganti there was a dar-ganti bearing a rental of 
BS. 618-12-0 which was held by Bamkrishna 
Goldar and others. This dar-ganti was recorded 
in Khatian No. 176. In the year 1934, plaintiff i 
and pro forma defendants 2 to 4, who were 
predeoessors-in-intereat of plaintiff 2 , instituted 
a suit for enhancement of rent against the dar- 
gamtidars. This suit was numbered as rent suit 
NO. 2 of 1934 and was decreed, the decree being 
Ex. B. Against the decree of the trial Court, an 
appeal was taken by tenants defendants Bam- 
-kcishna Goldar and others to this Hon’ble Court 
resulting in First Appeal No. 181 of 1934. Ulti- 
mately this appeal was disposed of on the basis 
xA a petition of compromise, which is marked 
Ex. 7A and the decree that was passed on oom- 
ptomise is Ex, 7. I shall have to refer hereafter 
to the terms of this decree. This decree was exe¬ 
cuted in a rent execution case No. 8 of 1936. The 
dar-ganti was put up to sale and was purchased 
by plaintiff l and pro forma defendants 2 to 4 
i. e. predecessors of plaintiff 2 on 20bh April 
'ld36. The sale certificate is Ex. 6. Possession was 
taken through Court on 23rd June 1936. Within 
Ae dar-ganti there was a tenancy (the incidents 
whereof are now in dispute) bearing a rental of 
BS. 125 later on increased to Rs. 403-10-0 and 
wad'beld by defendant! the predeoessor-in-in- 
terest of the present appellants. The notice 
under 8.167, Ben. Ten. Acfc^ was served by tbe 
plaintiff oh defendant 1 on 6th December 1936. 
T?he plaintiff being resisted in taking posseasion 
by defendant l started tbe present suit with the 
prayers stated already. 

6] Tbe material defence of defendant 1 is 
that the decree Ex. 7, had not the effect of a 
imoney decree and therefore, the plaintiffs by 
ithfiir own purchase did not acquire the rights 
liilDferred on purchasers under s. 159, Ben. Ten. 
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Act. A further defence was that the interest of 
defendant i was that of an occupancy raiyat 
and was a protected interest under the Bengal 
Tenancy Aot. 

[8] The Courts below have decreed the plain¬ 
tiff's suit. Against the concurrent judgments of 
the two Courts the heirs of defendant l have 
preferred this appeal. 

[4] Mr. Ghose appearing on behalf of the ap- 
pellants has argued in the first instance that tbe 
Court of appeal below was in error in holding 
that the interest of defendant 1 was that of a 
tenure.holder. Ho relies on the decision of this 
Court in 54 cal. 789^ which waa*a decision inter 
partes and submits that the status of defen¬ 
dant 1 was there held to be that of an under- 
raiyat of the second decree and as such the 
decree for rent obtained in Rent Suit No. 2 of 
1934 and First Appeal No. 181 of 1934 had not 
the effect of a rent decree within the meaning 
of the Bengal Tenancy Act and by the sale tbe 
plaintiffs did not acquire the right to annul the 
interest of defendant 1. 

[5] In the second place he has argued that in 
view of the terms of the compromise decree, 
Ex. 7, the sale in execution of that decree bad 
not tbe effect of a rent sale. 

[6] I shall deal with these points now. As 
regards the first point raised, the Court of ap¬ 
peal below has come to a finding that the in¬ 
terest of defendant 1, is that of an under-tenure- 
bolder. In so bolding, it has relied on the en¬ 
tries in the record of rights and also on the 
presumption which arose under 8. 5 (5), Bengal 
Tenancy Act, the area of tbe tenure being much 
in excess of one hundred bigbas. This is a find¬ 
ing, which, in my opinion, cannot be assailed, 
unless Mr. Gbose is right in bis contention that 
the decision in 64 cal. 788^ concludes the matter, 

A reference, however, to that decision would 
show that B. B. Ghose J., who delivered tbe 
judgment left tbe question whether the lease of 
1879 was a tenure or a raiyati holding, undecided: 
see 54 oal. 788^ at p. 798, The first contention 
therefore fails and it must be held that tbe in¬ 
terest of defendant 1 was that of a permanent 
under-tenure-holder. This finding disposes two 
subsidiary conditions which were raised, namely, 
whether by reason of tbe plaintiffs’ purchase of 
the ganti interest, there was an appreciation of 
tbe interest of defendant i as also tbe conten¬ 
tion as to whether after the amendment of tbe 
Bengal Tenancy Act in tbe year 1929, s. 65, 
Bengal Tenancy Aot, is applicable to decrees 
for rent obtained against under-raiyata with 
rights of occupancy. 

[7] The second contention of Mr. Ghose, in 
my opinion, must be overruled on the following 
grounds : In order that a sale in execution of a 
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decree for arrears of rent may have the effect 
given to a rent sale under S. 159, Bengal Tenancy 
Act, it must be established that the decree for 
arrears of rent had the effect of a rent decree 
within the meaning of S. 65, Bengal Tenancy 
Act, and, in the second place, the procedure in 
execution should have conformed to the provi¬ 
sions of chap. 14, Bengal Tenancy Act. This 
view is supported by a decision of this Court in 
19 C. L.'J. 324^ and in 35 C. L. J. 1^ at p. 8. A 
decree for rent to have the effect of a rent de¬ 
cree under S. 65, Bengal Tenancy Act, must 
satisfy the following conditions : In the first 
place, the suit must be a suit for recovery of 
rent due from a permanent tenure-bolder or a 
raiyat at fixed rates or an occupancy raiyat 
and possibly after the amendment, from an 
under-raiyat with a right of occupancy. In the 
second place, the claim in the suit must be a 
claim for arrears of rent only. In the third 
place, the suit must be framed in conformity 
with the provisions of S. 148A, Bengal Tenancy 
Act. In the fourth place, the defendant in the 
suit should be either a recorded tenant or a 
tenant constructively made so by operation of 
8.146A, Bengal Tenancy Act. In the fifth place, 
the relationship of landlord and tenant must 
subsist between the parties uptil the date of 
sale : see 59 Cal. 1202.^ In order that this decree 
may result in a rent sale with the consequences 
provided for in S. 159, Bengal Tenancy Act, a 
further condition has got to be fulfilled, as was 
pointed out by this Court in 22 Cal. 864® viz., 
the procedure in execution must conform to 
Chap. 14, Bengal Tenancy Act, namely, that the 
charge created by s. 65, Bengal Tenancy Act, 
should be enforced by a sale of the tenure or 
holding free from incumbrances and if, in any 
case, the decree for rent either has not been or 
cannot be enforced by sale of the tenure, the 
charge created by s. 65 cannot be enforced in 
any other way. 

[8] Let us now apply this test to the decree, 
Ex. 7 taken along with the compromise petition 
Ex. 7A, It may be pointed out that the decree 
which was then under appeal to this Court was 
undoubtedly a decree for arrears of rent satisfy¬ 
ing the conditions which ! have indicated above. 
In this Court some of the parties came to terms. 
The terms of compromise provided expressly 
that the appeal should be dismissed and the 
decree for rent which was passed would have 
the effect of rent decree. One Abesh Kumari 
wbp held three tenancies was transposed to the 
category of appellants and it was stated in 
cl. 12F of the compromise petition that the in- 
terest of Ahe^h Eumari in these three tenancies 
would not he regarded as incumbrances and it 
was funner provided that in the sale proclama. 


tion which was to be issued afresh a note will> 
be made that interest of Abesh Kumari in the 
three tenancies would not be regarded as incom- 
brances, whether the purchaser was the decree- 
holder or a stranger. Mr. Ghose contends that* 
the effect of this is to render the execution sale 
a money sale, because under ss. 164 and 166, 
Bengal Tenancy Act, the proclamation should 
state that the sale is to be free from all incum¬ 
brances including registered and notified incum¬ 
brances under the conditions set forth in thosa 
sections. To my opinion the statement in the 
compromise petition does not affect the rights 
which may be acquired under Chap. 14. The 
execution was levied against the f tenure in 
arrears and the procedure that was followed 
was intended to put up to sale the entire tenure 
in arrears. I think, that the statement of the 
decree-holder that certain interests are not incum¬ 
brances does not render the sale other than a 
rent sale. Mr. Ghose relied on an unreported 
decision of this Court which is reported in 16 
C. W. N. 13 (N. p.).® That case, in my opinion, 
does not touch the present case at all. There 
it was pointed out that a decree for rent cannot 
limit the rights of the decree-holders to proceed 
only against the tenancy in arrears and absolve 
the defaulting tenants from personal liability 
which be undoubtedly has on account of the 
non-payment of the rent. The two contentionB 
raised on behalf of the appellants, therefore, fail 
and this appeal must be dismissed but in the 
circumstances of the case I make no order aa 
to costs. 

[9] Leave to appeal under cl. 15 of the Letters 

Patent prayed for is granted. 

V R Appeal dismissed^ 
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Harries C. J. 

Sova Chand Bothra v. Emperor. 

Crimmal Revn. No. 991 of 1947, Decided on 
9-10-1947. 

Calcutta Police Act (4 [IV] of 1866;, S. 54A—Bags^ 
of burnt cartridges found in front of premises of Him 

_Manager cannot be convicted under S. 54A_ m- 

absence of evidence connecting him with acquisi¬ 
tion of these goods. i • 

A manager of a firm was convicted under S. 64A. 
All that the prosecution proved was that cert ain te gs 
of burnt cartridges were found in front of the piemi^ 
of the firm. There was no evidence to coui^t me- 
manager with the acquisition of these goods or with we 
fact of bringing them on to the premises. _ 

Held that the manager could not be said to be in 
possession of these goods and could not therraore to 
convicted under S. 54A. *1- 

Sudhansu Sekhar Mukherji — for Petitioner 

Order—The petitioner was tried by a lemed 
Additional Presidency Magistrate upon a charge 
under S. 64 A of the Calcutta Police Act. He was 
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found guilty and eontenced to pay a fine of ns. 
lOo/- In default of payment of the fine ho waa 
ordered to undergo three week's rigorous im. 
prisonment. 

(9] Admittedly, the petitioner was the mana¬ 
ger of a firm. B. Jj. Choraria & Co. According to 
the prosecution 98 bags of burnt cartridges were 
found on 9th April 1946 in front of the promises 
of this firm. According to the evidence the peti- 
tioner immediately produced certain cash memos 
which were produced by the prosecution in this 
oasb. The petitioner iiimself did not give any 
evidence as to how these burnt cartridges had 
been obtained. The learned Magistrate came to 
the conclusion that the petitioner was in posses¬ 
sion of these goods in circumstances which could 
reasonably give rise to the belief that the goods 
were stolen or had been improperly obtained. 

[3] I am not satisfied that in the eye of the 
law the petitioner was in possession of these 
goods. There was no evidence that he bad purcha¬ 
sed them himself on behalf of the firm or had 
obtained them in any other way on behalf of the 
firm. They may well have been purchased by 
the members of the firm and brought to the 
premises of the firm. All that the prosecution 
proved was that these goods were outside the 
premises of which the petitioner was the mana¬ 
ger. As manager he certainly was not the owner 
of thS goods and, as I have said, possession in tlie 
©ye of the law would be with the owners of the busi. 
ness. Had it been established that the manager 
bad him^lf purchased or obtained these goods in 
somewhat suspicious circumstances, entirely dif. 
ferent considerations would apply. But as I have 
already said all that has been proved is that the 
goods were found outside the premises of a firm 
and therefore it was said that the manager must 
have been in possession of them. 

[4] Assume, stolen property is found on a 
shelf in a shop. It does not necessarily follow 
ttat every one of the shop assistants in the shop 
is in possession of that property. Prima facie, 
the person in possession is the owner of the shop. 
Evidence could be given to show that one or 
more of the shop assistants were in possession. 
But it cannot be presumed that they are in pos¬ 
session merely because they are in the shop. In 
the same way, a manager might be in possession 
of these goods so as to make him criminally lia¬ 
ble, On the other hand, he might not. Unless 
there was some evidence given to connect the 
manager with the aoquistion of these goods or 
|with the fact of bringing them on to the premises 
|he could not in my view be said to be in posses- 
Ision of them so as to be convicted under s. 54A 
{of the Calcutta Police Act. 

[5] For example, assume that I bring stolen 
pM>perty into my own house. Is the bearer who 
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is in charge of my house in possession of that 
stolen property? According to the learned Magis¬ 
trate, ho would bo. But in my view, he would 
clearly not be. Had the bearer recoivod instruc¬ 
tions for obtaining the property in somewhat 
suspicious circumstance.^, he as well as ?nysel£ 
might well be said to have been in possession of 
these goods so as to come within the X’urview of 
S. 64A of the Calcutta Police Act. In my view 
the prosecution in this case did not establish 
such possession as is required under the section 
concerned. That being so the petitioner was in 
my view wrongly convicted. 

fc] The whole order sheet in this case ha.s 
been placed before me and I must confess that it 
makes extraordinary reading. The petitioner was 
challaned and released on bail on 17th May 1946. 
The case dragged on and nothing appears to have 
been done until 7th November 1946 when the 
petitioner was released under S. 219, Criminal 
Procedure Code. It appears to me that he 
was very properly released under that section 
having regard to the conduct of the prosecution 
in this case. It must bo remembered that the 
case was a plain and simple one and there was 
• no excuse whatsoever for this inordinate delay. 

[7] On 1st May 1917 the prosecution applied to 
have these proceedings revived and the accused 
was again summoned. 

ts] I could imagine an application to revive 
these proceedings being made a very short time 
after the petitioner had been released. But it 
took the prosecution nearly six months to make 
up their minds to proceed with this case after the 
release under S. 249, Cr. P. C. Having regard 
to that delay the Court in my view should 
have refused to resummon the petitioner. There 
was no excuse whatsoever for the conduct of 
the prosecution in this case. Had the case been 
a difficult and complicated one, delay might 
reasonably be exj^ected. But hero the prosecu¬ 
tion only had to produce a few witnesses 
because the onus under the section concerned to 
a large extent rests upon the accused person. 

[9] There is also an item in the order sheet 

which I must confess astounds mo. On 6th July 

1946, Mr, Eeza, Additional Chief Presidency 

Magistrate, signs the following order: 

“ L. R’s opinion not yet received. To 23-7-40. 
Accused as before,” 

[ 10 ] Ido not quite understand w’hat this 
order means. Was it the custom of this Addi¬ 
tional Chief Presidency l^fogistrate and is it the 
custom of any Presidency Magistrate to-day, to 
ask the Legal Eemembrancer for his opinion 
upon a case ? If it is, then the practice is most 
reprehensible. If this sorb of thing has been going 
on then the Magistrates have been asking the 
prosecution for the prosecution’s opinion on the 
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band to pay maintenance to his wife should not 

be set aside. , 

[2l The material facts ate not seriously dis¬ 
puted. The petitioner in the application under 
S. 488 , Criminal P. 0 , wae the wife. She asser¬ 
ted that she was married to her husband (the 
opposite party) in the year 1308 B. 8. when she 
was 6 or 7 years old, and the opposite party was 
12 or 13 years old; that they lived together as 
husband and wife for some years, possibly 10 
years; and that she was then driven out by her 
husband who ill-treated her; and that she lived 
with her father from thMi onwards and has not 
since lived with her husband. In the year 1942, 
she presented an application under S, 488, Criminal 
P. C.. before a Magistrate. The husband opposed 
the application, and denied that she was bis 
wife. The. husband’s brothers intervened and 
they agreed to make a payment of Rs, 1000 to 
the petitioner provided that- she gave up all 
future claims to maintenance. The petitioner 
understanding this agreement, agreed to give up 
all future claims and accepted that sum of 
B 0 ,1000. Thereafter until she made the present 
application, she lived apart from the husband. 
Having spent the money possibly on necessitiee, 
though on this point there is not sufficient 
material to justify a decision—she presented the 
present application under 8. 488, Criminal P. 0. 
The husband opposed this application. Again 
he denied that he had married the petitioner, 
but he also pleaded that as under B. 488 (4), 
Criminal P. 0., the parties were living wpara- 
tely by mutual consent, she was not entitled- to 
receive any allowance under this particular 
section. 

[ 3 ] The learned Magistrate on a considera¬ 
tion of the evidence came to the conclusion that 
the parties were married. This is a finding of 
fact which cannot be challenged before me. The 
learned Magistrate further found that as the 
result of negotiations with the husband’s bro¬ 
thers, the petitioner did in 1942 give up all 
claims upon the husband and received Bs. 1000 
03 consideration for so doing, but he held that 
there was no mutual consent to living apart. 
The learned Sessions Judge on revision came to 
the same conclusion and said that because the 
arrangement in 1942 was made with brothers 
of the husband, it did not amount to mutual 
consent. 

[4] In my opinion, the Courts below were 
wrong on this point. It is cleat that since 1 M 2 , 
if not earlier, the husband has been denying 
that the petitioner is his wife. He insisted that 
she had no claim on him that he bad no claim on 
her and that he would not keep her.. This means 
clearly that he consented to her living apart. 
Tlie wife in 1942 dropped the proceedings under 
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■sase; because after all it must be remembered 
that tiie Legal Remembrancer is a Legal Officer 
attached to Government, who are of course the 
real prosecutors in a case of this kind, 

[li3 Lob this judgment bs sent to the present 
Chief Presidency Magistrate for his report upon 
this order of Mr. Reza.the then Additional Chief 
Presidency Magistrate. I should like to know as 
soon as possible from the Chief Presidency 
Magistrate whether it was customary in the past 
to ask the Legal Remembrancer for his opinion 
. on any and if so what matters and further whe¬ 
ther it is done now. _ 

[12] This report of the learned Chief Presi¬ 
dency Magistrate should be forwarded to this 

Court within seven days from to-day. 

[ 13 ] For the reasons I have given I allow this 
petition, set aside the conviction and sentence 
and ac^juit the petitioner. The fine, if paid, must 
be refunded forthwith. The Rule is accordingly 
made absolute. 

g. Petition allowed. 

A. I. R. (36) 1948 Calcutta 186 [C. N. 83.] 

Lodge J. 

Banisashi JHondal—Petitioner v. Nirode 
Barani Dasi^Opposite Party. 

Criminal No. 826 of 1947, Decided on 

11-12-1947. 

(a) Criminal P. C. (1898). S. 488 (4)-‘Living se¬ 
parately by mutual consent’—Husband denying 
his relationship with wife and refusing to keep her 
—Wife consenting to give up her right to live with 
husband In lieu ot a sum of money—Separate hv- 
-ing is by mutual consent. 

In a previous proceeding under S. 488 the husband 
denied that the petitioner was his wife and that be would 
iK>t keep her. The proceedings wore however drop¬ 
ped as a result of compromise under which the wife 
consented to give up her claims to live with her hus¬ 
band in lieu of a certain sum of money. Since then the 
parties lived apart. 

Held that the parties were living separately by 
mutual consent and therefore, S. 488(4) was a bar to 
the wife being granted any allowance on a subsequent 
•appUention under S. 488. [Para 4] 

Annotation: — (’46-Com) Criminal P. C, S. 488 
N.23Pts. 687. 

(b) Criminal P. C. (1898), S, 439—Finding of fact 
—High Court would not interfere. 

A finding that the parties were married to each 
other being a finding of fact cannot bo challenged 
befoiQ the High Court in revision. [Para 3] 

Annotation:—(’46-Com) Criminal P.C., S, 439 N. 16 
Pt. 1. 

Narendra Kumar Basil aiid Debahrata Mukherjee 
^for Petitioner. 


Prohodh Chandra Chaiterjee and Sambhunath Ba- 
•neriea for Opposite Party. 

Order.—This rule was issued calling upon 
the District Magistrate of Malda and upon the 
opposite party to show cause why an order pas¬ 
sed under s. 488, Criminal P. 0. directing a bus- 
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fc 46^ Orimitml P. C. and oonseutod to give up 
to olaixos to live with her huebnud and accept. 
^ consideration. It seems to ino 

l^ieot^ clear that the parlies both consented to 
UTing apart, at all events in 1043 and until the 
went application was Bled. It is clear thereforo 
w my mind that the parties wore living separa. 

by mutual cousent until the application 
nnder 8, 488, Criminal P. C. wits tiled. In these 
owumstanoes, it seems to mo that subs. ( 4 ) 
M S. 483, Criminal P. C., is r bar to the wife 
being granted any allowance under the iirovi. 
Sions of this section. Whether she may claim by 
any other procedure is a matter on which I ex- 
press no opinion. 

t63 This Rule is mode absolute. The order of 
ihe learned Magistrate is set aside and tlie ap¬ 
plication of the wife is rejected. 

K.B, Bide made absolute. 

A. I. R. (36) 1948 Calcutta 187 [C. N. 84 ] 

Roxbubgh and Chakravartti JJ. 

Scudiindra Mohan Sen Roy ^Appellant v. 
l^mperor. 

Criminal Appeal No. 2oS of 1947, Decided on 

4-13*1947, 

Evidence Act (1872), Ss. 133 and 114, Ulus, (b) 
—Value of approver's evidence stated. 

There may be very little substantial reason to doubt 
u approver. Neverthelods, one has to 

take that bearing in mind fnlly the wise cautions 
in^cated in illustrajbion (b) of S. 114 of tho Evidence 
Aot, itself founded on a long history of decisions in 
ft approver or an accomplice is a dangerous 

^*8 evidence under S. 133 of 
the Evidence Act, but it is very unwise todo so. (Para 13) 

Ajit Kumar Dutta and Arun Sishoye Das Guvta 
—for appellant. 

K. P. Khaitan, Standing Counsel. N. K. Sen, 
Deputy Legal Remembrancer and Amiya Kumar 
Mukherji^loz the Crown. 

RoxbuF^h J. —This is an appeal by Sachin- 
dra Mohan Sen Roy who has been convicted by 
the first Special Tribunal at Alipore on a charge 
tinder 8 .120-B read with, Ss. 420, 468 and 471 of 
the Indian Penal Code, under which he was 
sentenced to seven years* rigorous imprisonment, 
also on two charges under s. 469 of the Code 
under which he was sentenced to five years’ 
rigorous imprisonment, and nine charges under 
8. 420 of the Code under which he was also 

sentenced to five years* rigorous imprisonment_ 

all the sentences to run concurrently. He was 
also sentenced to pay a fine of Rs. looooo/- and 
in addition to pay a fine of Rs. 217600/- under 
S, 10 of Ordinance no. xxix of 1948 as amended 
subsequently, in default to suffer rigorous 
imprisonment for 18 months. 

. [sl There were three accused before the 
^^Qual, one D. Saha alias Nani Sen Gupta, 
""Wdta.Ohandra Sen and the present appellant. 
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1). Saha was nO()iiiU«<l by tiio Tribunal. Jatindra 
Chandra Son pleaded guilty and liis cubg was 
dispoaerl of separatoly. Originally one S. N. Das 
alias Jatish Chandra Das Gupta had boon sent 
up ill connection with tho olTcnce. The ca.se 
against him was withdrawn and lie became 
substantially an aj)provor and gave evidence as 
the first prosecution witness. 

[3] Tho facts may be stated very briefly so 
long ns the leas important detaiJs are loft out, 
'i’he prosecution case was that the accused 
Jatindra Chandra Son was nn audit clerk in the 
oflfice of the (’ontroller of Supply Accounts. 
S. N. I')a3 alias Jatish Chandra Das Gupta, p. w. 

1, and D. Saha ran a bogus firm. United En¬ 
gineering Corporation at 130R Russa Road. 
According to Jatish Chandra Das Gupta, the 
real brain behind the conspiracy w’aa the present 
appellant Sachindra Mohan Sen Roy, but he 
avoided taking any explicit part in any of the 
dealings with tho public or in any matters 
where signatures were required. The parties are 
related—Jatish Chandra Das Gupta is a brother 
of Dr. J3enoy Chandra Das Gupta, P. w. 16, 
whose wife is a sister of the accused Sachindra 
Mohan. Again, Jatindra Chandra Sen is a cousin 
of the wife of Sachindra Mohan (in the evidence 
he is stated to be a brother—Sachindra Mohan *0 
own statement is that he is a cousin). Nani Sen 
(5upta is also related by marriage to Dr. Benoy 
Chandra Das Gupta, the brother of p. w. i. It 
is the prosecution case that the whole scheme 
was worked out at the residence of Dr. Benoy 
Chandra Das Gupta, p. w. ic, at Kalighafc, where 
p. w. 1 used to live with his brother and where 
the accused Sachindra Mohan had come to stay 
sometime about December 1943. 

[ 4 ] The scheme in its essence was a very 
simple one. Taking advantage of the position of 
Jatindra Chandra Sen, documents were brought 
into existence in the office of the Controller of 
Supply Accounts, namely, acceptance of tender. 

Ex. 3, and related to inspection reports on the basis 
of which bills prepared by the bogus firm, Unit¬ 
ed Engineering (Corporation, and submitted to 
that office came to Jatindra Chandra Sen him¬ 
self for passing in audit, were duly passed, and 
cheques amounting in all to Bs. 2,76,000/- were sent 
to the United Engineering Corijoratlon. It is 
unnecessary to expound the matter in detail as to 
exactly how the system permitted of this. We 
may mention briefly that it was facilitated by tho 
fact that there was a division between the Pur¬ 
chase Office known as D. G. M. P. in Esplanade 
(Calcutta) and the Controller of Supply Accounts, 
the paying office at Mission Row. There were no 
documents, of course, in the Purchase Depart¬ 
ment to support the payments, and sabsequently 
after payments had been made when questions 
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were raised and investigation made it was found 
that tbe whole thing was bogus, that there had 
been no tender to correspond to the acceptance 
of tender, Ex. 3, and no goods had been suppli¬ 
ed. In fact, the goods mentioned were of a type 
unknown and the inspection notes were totally 
bogus. It is sufficient to say that the system was 
that payment could be made on an acceptance 
of tender plus satisfactory inspection notes 
which were really certificates that the goods had 
been supplied on the tender referred to and 
accepted by the acceptance of tender. The appro- 
ver describes how the documents were concocted 
in his brother’s house on the terrace. Jatindra 
bringing the various necessary tools, typewriter, 
stencils and so forth and forms and specimen 
signatures of one A. C. Roy and Lt. Dawson so 
that tbe necessary forgeries might be made. 

[ 5 ] Accounts wero opened at the end of Decem¬ 
ber in the Indian Standard Bank and a day or 
two later another account in the Sree Bank by 
tbe accused Jatish Chandra Das Gupta under 
the name S. N. Das. AU the cheques paid to the 
conspirators were paid into one or other of these 
accounts. The nine cheques were paid out bet¬ 
ween the 20bh January and the 2ist Februaryl944. 
The banking accounts were cleared shortly after¬ 
wards. The office at 130 B, Russa Road was 
deserted and nothing was left to be found of the 
United Engineering Corporation. 

[6] The police began to enquire into the 
matter in May 1944. Jatindra Sen was arrested 
early in June 1944. Jatish Chandra himself, tbe 
approver, was arrested in the Court of the Chief 
Presidency Magistrate on 24th January 1945, 
in somewhat dramatic circumstances.' One 
Pyne of the Indian Standard Bank who had 
helped Jatish Chandra to open his account there 
had been arrested on charge of embezzlement of 
some money of that Bank. He was appearing in 
the Chief Presidency Magistrate’s Court while 
Jatish Chandra himself was there on a day fixed 
for judgment in a case under s. 4li, Penal 
Code against him. Pyne pointed Jatish 
Chandra out as tbe man wanted in connection 
with the present case and Mr. Brindaban Dutta, 
p. w. 9, to whom investigation of the case had 
been transferred came to the Court and arrested 
Jatish Chandra who immediately made a 
statement to him and made a judicial confession 
to a Magistrate either on the 25th Or 26 th 
January. Nani Sen Gupta was arrested in 
November 1944. 

[ 7 ] A part of the method adopted in the 
office of the United Engineering Corporation 
was to write letters to itself from various 
outside firms to give an appearance that the 
office was a going concern presumably. Amongst 
these; are six which according to Jatish Chandra 
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were either written or signed by the accused 
Saehindra Mohan. 

[8l According to the approver he was given 
certain shares in some Companies, in particular, 
Gour Netai Tea Co. Rungpur Tea Association, 
which were purchased for him by the accused 
Saehindra Mohan amounting in all to some 
R 3 . 12 , 000 . He also says that out of the proceeds 
be was told by Saehindra Mohan thatBs. 1.40,000 
had gone to accused Jatindra, Rs. 15,000 had 
been paid to Nani, another man Dilip who. 
came into the affair towards the end had been 
paid Bs. 30,000 and the balance some RS. 78,000' 
presumably was left with Saehindra Mohan. 

[ 9 ] That the approver’s story is substantially 
true is undisputed and undisputahle, and that 
a swindle of tbe nature described by him waa 
operated is beyond all doubt. The total sum of 
B 3 . 2,75,000 was obtained from Government 
through this bogus firm by means of a bogus 
acceptance of a tender which never was made 
or called for. 

[ 10 ] In the present appeal the only question 
we are concerned with is whether the appellant 
Saehindra Mohan Sen Roy has been proved to 
have taken the part in the proceedings allotted 
to him in the evidence of the approver, 

[ 11 ] The prosecution ^ught to corroborate tbe 
approver by the following five items of evident: 

( 1 ) The evidence of the landlord, Burjop 
Borabji Randelia. p. W. 12, who says that when 
the office room at 130 B, Russa Road was taken 
the accused Saehindra Mohan along with Jatish 
Chandra and Nani came and made arrangements: 

(2) The evidence of Jatindra Nath Sen, P. W,' 
17 , who says that on a certain day which he 
puts somewhere in October or November he 
came to the house of Dr, Gupta and wanted ^ to 
speak to Saehindra Mohan, He saw something 
of what was going on on the terrace and Saohin- 
dra Mohan persuaded him to leave, acting in a 
somewhat suspicious manner: 

(3) The evidence of Shambhu Nath Banerjh 
p. w. 40, who has a business at Narayanganj 
and says that he knew the accused Jatindra 
and also the appellant Saehindra Mohan and 
that they came to him in March 1944 and asked 
him to keep Rs. 40,000 on behalf of the accused 
Jatindra. He eventually accepted this sum ana 
it was deposited in the books of his firm in the 
Kharagpur Branch. The cash book was produce 
and there was an entry showing a deposit of the 
amount on 21 st March 1944, Ex. 128, showmg 
it as a loan received from Jatindra Chandra ben 
per Mr. S. N. Banerji of RS. 40,000: 

{ 4 ) The prosecution relied on the proof as to 
the writing in three' letters Bxs. 
and signatures in Exs. 68, 69 and 70. The expert 
gave an opinion that the first three were written 
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by the appellant Saohindra Mohan on compari¬ 
son with some admitted writings of his. He 
expressed no opinion about the last three 
documents which were typed and merely signed 
in bc^ua names: 

(6) In addition to the above proof was given 
of dealing in shares in companies named by the 
approver in February or later months by him 
and Saohindra Mohan and other purchases of 
shares by Jatindra and by Saohindra, 250 shares 
each in the Laohmi Spinning and Weaving Mills 
Ltd., Narayanganj, 250 purchased by Saohindra 
in March and 260 by Jatindra in May 1944. 

[12] The Tribunal acquitted the accused 
Nani Sen Gupta taking, to say the least, a 
rather generous view of the possibilities that 
he might have been merely a clerk in the 
concern having some reason to doubt its 
character but not knowing precisely what 
nefarious scheme was being put through in its 
name. On the other hand, they had accepted 
•evidence of the three witnesses p. ws. 12,17 and 
40, as reliable to corijoborate the approver. They 
explicitly say that they place no reliance on the 
evidence as to the handwriting in Exs. C5, 66 
and 67. They remarked on the evidence of the 
approver and it is clear that apart from the 
question of corroboration they considered that 
there was good reason to place substantial re¬ 
liance on his evidence. In particular, they refer¬ 
eed to the absence of any reason on the part of 
the approver to drag in his relative Sachindra 
Mohan as a co-conspirator. The only sugges¬ 
tion in OIOSS examination to him on this point, 
was that he had borrowed money from Saohin¬ 
dra Mohan for some aerodrome contract and it 
was ■ suggested that he had falsely implicated 
Saohindra in order to escape his own liability. 
The accused Saohindra was himself examined as 
regards the share transaction. He denied any 
knowledge of any of the share transactions of 
Jatish Chandra and finally alleged that Jatish 
Chandra had come to stay in his house at Nara¬ 
yanganj in March or April 1944, that Sachindra 
had lent Jatish Chandra four or five hundred 
rupees some months previously and that when 
he asked for repayment Jatish Chandra replied 
he was in difficulties; he paid back about Rs. 100 
hi December 1943 or January 1944, but did not 
like being asked to repay; that during this visit 
at Narayanganj Sachindra discovered certain 
very nasty and. dirty traits in his character 
which he feared mighfaffeot his family and do¬ 
mestic affairs ,‘80 he took Jatish Chandra to task 
«nd drove him out of the house. After return- 
ing to Calcutta, Jatish Chandra managed to in- 
form him through friends and relations that he 
landed to teach him a lesson. The Tribmial 
wftered to this and commented on the fact that 
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none of this story was put to Jatish Chandra in 
cross-examination, no witnesses were called to 
prove the threat and they evidently considered 
the weakness of the defence in this matter as 
considerably strengthening the view that Jatish 
Chandra had no reason whatever for implicat¬ 
ing Saohindra Mohan in the conspiracy beyond 
the fact that he bad really been taking a leading 
part in it. (After considering certain evidence 
his Lordship proceeded as follows.) 

[13] As regards the point that the appellant 
Sachindra made bis statement almost at once 
to the police on bis arrest on 2ith January, this 
would be a circumstance not precisely of cor¬ 
roboration but it is certainly a circumstance 
which would suggest that there was some gua- 
rantee that the statements made by Jatish were 
not thought out or instigated by the police in¬ 
vestigator in the case. In other words, they 
would suggest that his story was such that less 
corroboration than would otherwise be the case 
was required. Mr. Dutt has, however, pointed 
out from Jatish’s own evidence that at the time 
of his arrest be himself bad reached a frame of 
mind when he desired to have dona with the 
matter and that he had been, in fact, meeting 
the accused Jatindra after the latter bad been 
first arrested in June 1944. The possibility that 
they might have prepared some story in some 
way trying to mitigate their offence by dragging 
in somebody else has to be considered. Siibstan" 
tially, the position seems to be this: either you 
have to rely wholly on approver Jatish Chandra 
or you have to acquit the accused in this case. 
There appears very little substantial reason to 
doubt the story of the approver. Nevertheless, 
you have to take that bearing in mind fully the 
wise cautions indicated in illus. (b) of S. 114, 
Evidence Act, itself founded on a long history 
of decisions in England. An approver or an ao- 
complice is a dangerous witness. You can rely 
on his evidence under s. 133, Evidence Act. It 
is very unwise to do so. The present is a case 
where one may be tempted to doso. The Tribunal 
has done so and in doing so, in our opinion, has 
supported their action by accepting some corro¬ 
borative evidence which in our opinion in itself 
does not justify the name of substantial corro¬ 
boration. 

[14] The result is that we think that the pre¬ 
sent conviction ought not to be upheld. The 
appeal is accordingly allowed. The conviction 
and sentences passed on the accused are set 
aside. The accused is directed to be released. 

ChakraTartti J—I agreee. 

D.S. Appeal allowed. 
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A. I. R. (35) 1948 Calcutta 190 [G. N. '^5.] 

Roxburgh and Chakravartti JJ. 

Putin Chandra Daw — Appdlant V. Em¬ 
peror. 

Criminal Appeal No. 241 of 1947, Decided on 25*11- 
1947. 

Companies Act (1913), S. 232—Section docs im¬ 
port element oi mens rea—Balance sheet showing 
debt owed by company as secured by first mort¬ 
gage on properties — Agreement to execute mort¬ 
gage existing but mortgage not actually executed 
—Accused held could not be said to have know¬ 
ingly made false statement. 

The laugaage u=5ed by S. 282 itself does import an 
element of tnens rea when it speaks of the relevant 
Btatement being known to be false : 34 A. I. R. 1947 
P. C. 135, Ref. ■ [Para 8] 

A ftrm B of which A was a member took over the 
managing agency of a company from another firm D. 
A bad lent to the company varions sums of money and' 
in respect of those advances an agreement had been 
entered into between the company, the thon Managing 
Agents and A by which the company undertook to 
execute In favour of A a mortgage within a certain 
period. A clause provided that if the company failed or 
n^lected to apply for or to secure the sanction of the 
Lc^l Government to create n mortgage within tba 
time stipulated, tho mortgagee would be entitled to 
call for immediate repayment of the whole am>unt. In 
fact, however, no application was made to the Govern¬ 
ment for sanction, nor was any mortage ever executed. 
In 1944 a balance sheet was published which contained 
an enti 7 to the following effect : “Loans secured bn 
first mortgage of all the properties and undert^ings. 
Be. 73,000.*’ A was prosecuted under S. 282 for making 
a false statement : 

Seld, that the loan was of an intermediate variety 
which could not properly and correctly be described 
either as a secured loan or as an unseenred loan. It 
was, therefore, a case in which it was wholly impossible 
to confirm strictly to Form “F” as set out in the Com¬ 
panies Act. Thus having regard to the anomalous 
character of the loan A could not be said to have known 
^e description to be false. It was not therefore estab* 
lisbed that A made a statement which was false and 
known to be so. He was therefore not guilty under 
y* 282. [Paras 7, 9, 11] 

Annotation: — (’46-Man.) Companies Act, S. 282, 

N. 4. 

Cases referred :— 

1. (’36)40 C. W. N. 1341 ; 23 A. I.R. 1936 Cal. 680 : 
I. L. R.(1937) 1 Cal. 328 : 166 I. C. 183 : 38 Cr. L, J. 
161,_ Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Akhil Bandhu. 

2. (’47) 61 C. W. N. 900 : 34 A. I. R. 1947 P. C. 136 : 
26 Pat. 460 (P, C,), Srinivas Mall v. Emperor. 

N. K. Basii, Probodh Ch. Chatterji for Birestoar 
Chatterji and Mritunjoy Dey—iot Appellant. 

Bimala Charan Deb — for the Crown. 

Narendra Nath Mitra for Saroj K. Chatterji— 

for Complainant. 

Chakravarfeti J. _ The appeUant, Pulin 
Cbandia Daw, has been convicted by tho learned 
€hief Presidency Magistrate, Calcutta, under 
8. 282 , Companies Act, and sentenced to deten¬ 
tion tiU the rising of the Court aa also a fine of 
Bs. 1000, in default, rigorous imprisonment for 
lune The act for which he has been so 
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convicted and sentenced is that he. as a Director 
of the Santal Parganas Electric Supply Corpora¬ 
tion, Ltd., made in the balance sheet of that com¬ 
pany for the year 1944, a statement to the effect 
that the company owed a debt of Rs. 78,000 secu¬ 
red by a first mortgage on all its properties and 
undertakings, although; in fact, there was no 
such mortgage and that he thus made a false 
statement, knowing it to be false, in a material 
particular in the said balance sheet. 

[ 2 ] The facts are simple and are not disput¬ 
ed. It appears that a firm called Dutta Brothers 
obtained a license from the Government of Bihar 
for the supply of electricity within the town of 
Deoghar and adjacent localities and the present 
Company was formed with the object of taking 
over and exploiting that license. The first 
Managing Agents of the Company were the firm. 
of Dutta Brothers. Sometime later, one of the 
partners of that firm died but tho Government 
of Bihar permitted the surviving partners t& 
hold and exploit the license for a further period 
of one year. Dutta Brothers thereupon conti¬ 
nued to be the Managing Agents till April 1941 
when another firm Daw’s Agency, of which the 
appellant is a member took over the managing 
agency. Previously, the appellant had lent to 
the company various sums of naoney and in res¬ 
pect of those advances an agreement had been 
entered into on 8-11-1938 between the company, 
the then Managing Agents, Dutta Brothers and 
the appellant by which the company undertook 
to execute in favour of the appellant a mortgage 
for RS. 40,000 witUn a certain period. Thereafter 
certain further sums were lent by the appellant 
and all the debts were consolidated in the year 
1989 and on the 1st January of that year a second 
agreement was entered into. between the same 
parties by which the company agreed to execute 
a mortgage in favour of the appellant for a sum 
of RS. 78,000. It was stipulated that the com¬ 
pany would apply to the Local Government for 
the necessary sanction to create a mortgage 
within thi-ee months of the agreement and that 
the formal mortgage would be executed within a 
period of one month from the date of the sanc¬ 
tion. A further clause provided that if the com¬ 
pany failed or neglected to apply for or to secura 
the sanction of the Local Government within 
the time aforesaid, the mortgagee would be en¬ 
titled to call for immediate repayment of the 
whole amount. In fact, however, no application 
was made to the Government for sanction, not 
was any mortgage ever executed. The balance 
sheet of 1941 shows debts owing by the company 
to the appellant which apparently included the 
aforesaid sums, but no mention is there made o£ 
any moitgage. No bailee sheets were pubH^cd, 
either in the year 1942 or 1943 on account; it is 
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nidi of the ban, then existing, on the disolosure 
of details regarding puhlio utility companies, but 
in 1944 a balance sheet was published which con. 
tiuned an entry to the following effect: "Loans 
secured on first mortgage of all the properties 
and undertakings, Rs. 73,000." It is this entry 
which is the Bubj6ot.matter of the present charge 
against the appellant. 

[3] The complainant was a share.holder of 
the company, holding a single share of its. 10 and 
also a small creditor. Apparently, he has not 
been very friendly to the company and when in 
the year 1943 another share-holder made an 
application to the Patna High Court for the 
winding up of the company, he swore the affidavit 
in support of that application. That application 
was rejected. Subsei^uently, at the general meet¬ 
ing of the share-holders called to consider the 
balance sheet for the year 1944, the complainant 
raised various objections and among them he 
asked for information as to how the balance 
sheet had come to contain an entry to the effect 
that the sum of Rs. 78,000 had been borrowed on 
executing a first mortgage. It appears that the 
chairman asked the appellant to explain this 
entry and the appellant stated then and there 
that no mortgage deed had in foot been executed. 
The complainant seemed to be satis&ed for the 
time being with the information disclosed but 
subsequently brought the case which resulted in 
the present conviction of the appellant. 

Cil Certain facts are clear. It is not disputed 
that there is no formally executed mortgage by 
which the loan of Bs. 73,000 is secured. On the 
other hand, it is not disputed that the appellant 
did advance a sum of Rs. 73,000. It appears fur. 
ther, as already stated that when the disputed 
entry was challenged at the meeting of the share 
holders the appellant at once disclosed the real 
facts. As to how the entry came at all to be 
made, it appears that Ex. H which is a draft 
statement as regards the position of the company 
supplied by the Managing Agents to the Auditors, 
described this loan as an unsecured one but 
added that it had been taken as per agreements 
dated 8-11-1938 and 1-1-1939. The final balance 
sheet which is ex. g in the case was ultimately 
prepared by the auditors from Ex. H, but there 
the loan of Rs. 73,000 was described as a loan 
secured by the first mortgage of all the proper- 
ties and undertakings of the company. 

[6] The learned Magistrate has found that 
since no mortgage admittedly exists, the state, 
ment that the loan was a secured one was 
demonstrably false. He has found farther that 
inasmuch as the appellant voted for the adoption 
of the balance sheet containing the said entry 
enren ^ter the entry bad been challenged, it must 
Jm held that he made the statement wilfully and 


ho know it to be false. As regiuds the motive ot 
the appellant in making a false Btatoment the 
learned Magistrate found that the motive was 
obvious inasmuch ho himself was tlie creditor. 
On the above findings, tlie learned Magistrate 
convicted and sentenced the appellant as al¬ 
ready stated. 

[6] The facts being as recounted above, the 
only question for our consideration is whether 
an offence within the meaning of 8. ‘J32, Com¬ 
panies Act, has been established. ]Mr. Deb who 
appeared on behalf of the Crown contended that 
all that the said section requii-ed vfaa that therc^ 
must be a statement in a balance sheet, that it 
must be known to be false, that it must be made 
Wilfully in the sense that it must be intended to 
be made and it must iclato to some material 
particular. GivetaKbeso elements, Mr. Deb pro¬ 
ceeded to contend, it was altogether irrelevant 
whether the person responsible for making the 
statement had any criminal intention at all or 
intended to deceive or succeeded in deceiving 
anybody. In supixjrb of his contention Mr. Deb 
relied strongly on the decision of Cunlitfe and 
Henderson JJ. reported in 40 C. W. N. 

[7] It is not necessary for us, nor is it possible 
to lay down any proposition of universal appli¬ 
cation. It is true that the Companies Act spealvs 
of a statement which is false, which is known to 
be false, which is wilfully made and which is 
false in a material particular. Our enquiry in 
the present case must, therefore, be as to whe¬ 
ther these elements are supplied by the special 
facts. The document concerned hero is a balance 
sheet and S. 132 (l), Companies Act. does enjoin 
that the balance sheet shall give such particulars 
as will disclose the general nature of the liabili¬ 
ties and assets and how the value of the fixed 
assets has been arrived at. The form of the 
balance sheet is contained in Form "f" sat out 
in the appendix to the Act and one ffnds there 
that loans are classiQed into two classes, 
“secured” and "unsecured". Item (i) under 
"secured loans" speaks of loans on mortgage or 
fixed assets. Item (iv) under "unsecured loan" 
speaks of advances by the Directors or Manager 
and Managing Agents. It is unnecessary to refer 
to the other items under the two heads, none of 
which seems to be appropriate to the kind of 
loan with which we are here concerned. Recall¬ 
ing now the facts of this case, it has to be obser. 
ved that although no formal mortgage had been 
executed, the loan could not be said to be an 
unsecured loan, pure and simple. There was the 
agreement to mortgage, dated 1-1-1939 and 
although that document gave the mortgagee an 
option to call for the immediate payment of the- 
entire sum if the company did not obtain the 
sanction of the Government within the time sti- 
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jiiilateiS, it did not make it binding on him to do 
so. It appears that he could yet insist on the 
execution of the mortgage. The loan here seems 
to be of an intermediate variety which could not 
I properly and correctly be described either as a 
jsecured loan or an unsecured loan. It was there- 
Ifore.'a case in which it was wholly impossible to 
jconform strictly to Form “ F” as set out in the 
'Comimnies Act. 

[8] In this state of the facts, the question we 
have to ask ourselves is, can it be said that the 
statement contained in the balance sheet was 
false and known to be false ? In our opinion, on 
the special facts of the case, the answer must be 
in the negative. It is not necessary to decide 
finally one way or the other contention of Mr. 
Jleb that questions of me7is rea are altogether 
(irrelevant?) to a charge iinder«; 282, Companies 
Act. We might however refer to the recent deci¬ 
sion of the Privy Council in 51 C. w. n. 900 ,^ 
where their Lordships quoted with approval the 
proposition, laid down in an earlier case, which 
is to the effect that 

“ unless a statute by itself or by necessary implica¬ 
tion rules out mens rea as a constituent part of a 
crime, a poi=on should not be found guilty of an 
offence against the criminal law unless he has got a 
guilty mind. ” 

Be that as it may, it appears to us that the 
language used by s. 282 itself does import an 
element of mens rea when it speaks of the rele- 
vant statement being known to be false. In the 
case cited by Deb, both the Judges in fact 
found mens rea although they stated by way of 
a general proposition that the term wilfully did 
not embrace or involve a guilty intention. In our 
opinion, assuming that the appellant made the 
statement in the present case wilfully, that is to 
say, intending that it should be made and assum¬ 
ing further that the statement was false or in¬ 
correct in a material particular, it is still a 
question whether the appellant knew it bo be 
false. 

[9] Having regard to the somewhat anomaU 
;ous character of the loan which was not secured 
by any formal deed of mortgage but which was 
yet entitled to come to be so secured if the. 
Imortgagee insisted on the fulfilment of the agree¬ 
ment, it appears to us that the appellant cannot 
bo said to have known the description to be 
false. 

[10] Beference may further be made in this 
connection to the draft statement supplied by 
bis office to the Auditors in which he stated in 
quite a correct and straightforward manner 
that the loan was unsecured and.that it had been 
advanced as per the two agreements. If on that 
information the auditors described the loan in the 
balance os “ secured and the appellant signed 
that document he accepted a description which 


was hardly more inappropriate than the descrip, 
tion “ unsecured " would have been. 

[ll] In the above view of the matter, it has 
not, in our view, been established that the appel-' 
lant made a statement which was false and 
known to be so. The conviction and sentence of 
the appellant are accordingly set aside and he is 
acquitted. The fine, if paid, will be refunded. 

S.c. Acoused acquitted. 


A. I. R. (35) 1948 Calcutta 492 [C. N. 86.] 
Harries C. J. and Chough J. 

Brindaban Shaw—Petitioner v. Narendra 
Nath Sarkar a'nd others — Opposite Party, 

Criminal Bevn. No. 823 of 1947, Decided on ll'9-47. 

Criminal P. C. (1898), S. 144-.Scope — Landlord 
applying for order of tenant’s eviction — No such 
order can be passed under section — Landlord and 
tenant. 

No landlord can pall down premises if by law he ia 
not entitled to enter upon those premises to do any¬ 
thing to them. As long as the tenants are lawfully on 
the premises a landlord cannot enter. What* must be 
done is legally to put an end to the tenancies and 
obtain a legal order for eviction. No such order can be 
made under S. 144. [Para 4] 

Annotation (■46-Com.) Cr. P. C., S. 144, N. 1. 

S. C. Talukdar — for Petitioner, 

Harries G. J—-This is a petition for revision 
of an order of a learned Presidency Magistrate 
refusing to take action under 8.144, Criminal P. C. 

[2] The petitioner is the owner of certain huts 
situate at 65, Cornwallis Street in this City. 
These structures are said to be in a dilapidated 
condition and might collapse at any moment. 
According to the petitioner, the Calcutta Corpora, 
tion on 20-12.1946 served a notice upon him 
directing him to pull down the structures within 
seven days, and this notice apparently was also 
served upon the tenants who were in possession. 
The petitioner says that he had called upon hia 
tenants to vacate but that they refused to do so. 
That being so, he moved the Criminal Court 
under 8 . 144, Criminal P. C., for an order calling 
upon the tenants to vacate the premises. 

[3] It appears to me that proceedings under 

S. 144 were wholly misconceived. Under that 
section a Magistrate may by a written order 
stating the material facts of the case direct any 
person to abstain from a certain act or to take 
certain order with certain property in bis poS;- 
session or under his management, if such Magis¬ 
trate considers that such direction is likely to 
prevent, or tends to prevent, obstruction, annoy- 
an(^ or injury or risk of otetruction, annoytuioe 
or injury, to any ^rson lawfully employed, or 
danger to human life; health or safety, or a dis- • 
turbance of the public tranquillity, or. a riot or. 
an affray. ^ ^ 
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[ 4 ] I oannot possibly read this provision as 
•entitling a landlord to go to a Criminal Court 
>and ask for an order that bis tenants should 
vacate. In short, what the petitioner was attem* 
^ting to do here was to obtain a very summary 
xemedy for eviction. The only course the peti¬ 
tioner could follow was to obtain an order for 
possession from the Civil Courts in the ordinary 
way. It has been urged on behalf of the peti¬ 
tioner that he is being prosecuted. But how can 
a prosecution succeed against him when he is 
not in possession of the premises ? No landlord 
can puU down premises, if by law, he is not en- 
titled to enter upon those premises to do any¬ 
thing to them. As long as the tenants are 
lawfully on the premises a landlord cannot 
-enter. What must be done in this case is legally 
•to put an end to these tenancies and obtain a 
legal order for eviction. No such order can in 
my view be made under s. 144, Criminal P. C. 
In the result, therefore, this petition fails and is 
•dismissed. The^le is discharged. 

Clough J« — I agree. 

V.R. Rule discharged. 


ft. I. R. (3S) 1948 Calcutta 193 [0. N. 87.] 
Roxburoh and Majtjmdar JJ. 

Ondi Boro — Accused — Petitioner v. 
Emperor. 

Criminal Bevn. No. 1070 of 1017, Decided on Ol*!- 
1948. 

Criminal P. C. (1898), S. 164 — Non-compliance 
'With Ss. 164 and 364 — Defect not remedied under 
S. 533 — Record of confession is inadmissible — 
Evidence Act (1872), S. 24. 

Where there is nothing on the record to show that 
-the Magistrate ever did question the accused to asoer- 
-tain that he was making his confession voluntarilj, the 
provisions of S. 164 and S. 364 are not complied with 
and when the defect has not been remedied by the 
Magistrate’s evidence under S. 533, the record of the 
■confession is inadmissible. . [Para 2] 

Annotation: (’46-Com.) Cr. P. C., S. 164, N. 11. 

(’46.Man.) Evi. Act, S. 24. N. 3. 

"Sudhansu Sekhar Mukherji — for Petitioner. 

Ordep >— This is a nde against an order of 
conviction under S. 19 (f), Arms Act, and a sen¬ 
tence of one year’s rigorous imprisonment passed 
by a Magistrate of the First Class at Barpeta, 
Assam Valley Districts. The accused was arrested 
along with others in an outhouse of one Danki 
where some arms were found. He was tried along 
with others includiug Oanki and he was the only 
one to be convicted. The main evidence to fix 
him with' guilt and differentiate his case from 
that of the others was that he confessed to a 
Magistrate Mr. G. Phukan. When the case was 
tried the Magistrate who recorded the confession 
was examined on commission. Certain interro- 
igatoriea and cross-interrogatories appear on le- 
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cord. Apparently, there was defect in the proce¬ 
dure of issue and moreover the cross-interroga¬ 
tories were never sent at all. When the case 
came on appeal to the Sessions Judge ho directed 
the issue of a fresh commission and Mr. Phukan 
was duly examined. Wo have not on the record 
what were the interrogatories issued but wo have 
his deposition. 

[2] There was a defect in the record of the 
confession made under S. 164 read with S. 364, 
Criminal P. C. The former section requires that 
before recording the confession the Magistrate 
shall question the person making it and as a re¬ 
sult of such questioning the Magistrate shall 
have reason to believe that the confession was 
made voluntarily. The Magistrate used the form 
provided under the rules of this Court for record¬ 
ing confessions but para 6 thereof which pro¬ 
vides for the questioning of the accused as 
required under S. 164 of the Code was left blank. 
In para. 8 of the form, namely, “brief statement 
of the Magistrate’s reason for believing that the 
statement was voluntarily made”, the Magis¬ 
trate has recorded: “From his answers I consider 
the confession voluntary,” but these answers 
should have appeared in para. 6 of the form. 
Under S. 164 Magistrate was required to ques¬ 
tion the accused, and under s. 364 he was 
required to record all his questions and the an¬ 
swers made by the accused. There was thus 
certainly an irregularity on the record of the 
confession. This might have been remedied by 
the evidence of the Magistrate having regard to 
the provisions of 8. 533, Criminal P. C., but un¬ 
fortunately in none of the relevant papers does 
it appear that attention was directed to the par¬ 
ticular defect in the record which was sought to 
be remedied by the evidence of the recording 
Magistrate. A copy of the interrogatories sent by 
the Magistrate shows one question: “ Why do 
you say that the confessions are voluntary”? 
This might have produced an illuminating answer 
from ihe Magistrate to the effect that he believed 
the confession to be voluntary because he had 
asked such and such questions and received such 
and such answers, but it was not a very precise 
manner in which to formulate the interrogatories 
to obtain sucb an answer. In any case the re¬ 
cord of his examination on the commission, 
issued at the instance of the Sessions Judge shows 
no such answer. The result is there is nothing on 
the record to show that the Magistrate ever did 
question the present petitioner to ascertain that 
he was making his confession voluntarily. The 
provisions of 8s. 164 and 364 not having been 
complied with and the defect not having been 
remedied by the Magistrate’s evidence under 
8. 533 , Criminal P. 0., the record of the confes¬ 
sion is inadmissible. 
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[3l The result is that since the remaining evi¬ 
dence is not sufiBcient to support the conviction, 
the rule, accordingly, must be made absolute. 
The conviction and sentence passed on the ac- 
cused are set aside. He is acquitted of the charge 
under s. 19 (f), Arms Act, and directed to be 
released from his bail. 

s.c. Buie made absolute. 


A. I. R. (35) 1948 Calcutta 194 [C. N. 88.] 

Roxburgh and Chakravartti JJ. 

Mohan Lal Saraji — Accused—Petitioner 

V. Mohini Mohan Das — Opposite Party. 

Criminal Eevn. No. 901 of 1947, Decided on 16th 
December 1947. 

Criminal P. C. (1898), Ss. 344 and 514—Absence 
of accused—Adjournment costs cannot be awarded 
against accused — Proper procedure is to enforce 
bail bond. 

Where the accused is absent on the date of hearing 
the Court is bound to give an adjournment. The Court 
has DO power to award adjournment costs against the 
accused as there is no provision in the Code for enforc¬ 
ing the accused to give the complainant adjournment 
costs. Adjournment costs are given for non-attendance 
to an accused under S. 344 : 48 C. W. N. G84, Bel. on. 

The proper procedure In such a case is to call upou 
the accused to show cause why he should not pay the 
penalty provided in his bail bond. [Para 4] 

Annotation : (*46-Com.) Gr. P. C., S. 344, N. 15. 
Pt. 11. 

Case referred :— 

1. (’44) 48 0. W. N. 684, Ichab Sheikh v. Khirode 
Eumar. 

S. S. Muliherjee and Bhuban Mohan Saha _for 

Petitioner. 

Order.—This is a rule against an order dated 
5th July 1947, directing an accused to pay to the 
complainant opposite party es. 60 as adjourn- 
ment costs. 

[ 2 ] We may note that although when the rule 
•was issued care was taken to make it clear that 
only proceedings in connection with the matter 
of Rs. 60 should be stayed, unfortunately the 
order also directed the record to be called for. 
The result is that over this comparatively trivial 
matter a pending case has been held np for 
about three months. 

[3] The accused was being tried on a charge 
of cheating, and as it is not uncommon in such 
cases he has been giving some trouble to the 
Court in the matter of his attendance. He was 
absent on 28th March, sent a telegram and the 
surety 61ed a petition with the telegram saying 
that the accused was ill. He appeared on SOth 
April, 23rd May, and again failed to appear on 
19th June, A petition was filed with a medical 
certificate which the Magistrate apparently was 
not disposed to accept and he directed the ao- 
cused to file a certificate from the Civil Sur- 
pon. In case of the failure of the accused 
to file such a certificate be was to pay ad- 
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journment costs of Rs. 50. On 5th July it was^ 
noted that the accused had not filed the certi¬ 
ficate and instead he filed a petition stating thak 
a certificate from the Civil Surgeon could not be 
filed as he was not under the treatment of the- 
Civil Surgeon and that the Civil Surgeon’s oflBce- 
was at different place from where tiie accused 
resided. The Magistrate accordingly directed the 
accused to pay rs. 50 to the complainant as- 
adjournment costs. It is these orders which are 
now challenged before us. 

[4] The learned Magistrate has adopted an- 
incorrect method fon dealing with the aeeused’ft 
conduct. Adjournment costs are given for nonJ 
attendance to an accused by virtue of the teimal 
of S. 344, Criminal P. 0, The means adopted 1m 
ensure and regularise attendance of an accua^ 
are to get a bail bond from him under which h« 
undertakes to appear as directed. In this oaa« 
the accused failed to keep the terms of his bond. 
The bond is forfeited by his non-appearance. 
The Magistrate ought to have ealled upon him 
to show cause why be shouli not pay the penalty 
thereof in any amount up to the full amount of 
his bond for Es. 400. There is no provision in 
the Code for enforcing the accused to give the 
complainant adjournment costs; 48 0. W. N. 684.^ 
If the accused is absent the Court is" bound to* 
give an adjournment. 

[6l The result is that we must set aside tho- 
order complained of. There is nothing in onr 
order to prevent the Magistrate if he so wishes^ 
to proceed properly in the matter of the ac¬ 
cused’s bond. 

[6] We may add that the requirement of 
certificate from a Civil Surgeon seems in tha- 
circumstances to be rather a curious one becansa- 
the question of fact is whether the accused was- 
really unable to aWend the Court owing to ill¬ 
ness on the day in question. Quite probably no 
responsible Civil Surgeon would give any certi¬ 
ficate in the circumstances. It would not bo 
possible for him to certify seeing a man at a- 
later day whether or not he was in a fit condi¬ 
tion on some day previous to attend the Court 
At any rate this would not ordinarily be the oasa- 
unless in a case of a very serious illness to tho 
persem concerned. It is for the accused, as wo 
have said, to satisfy the Court that he was really 
unable to attend the Court on the date in' 
question and it is for the Court to say whether 
it is satisfied or not by such proof as the accusea- 
may be able to give to explain his abseuoe <ni> 
that date, and if not it may make the accuse^' 
pay an appropriate penalty on the bond. Tho 
rule 19 accordingly made absolute. Let the re¬ 
cords be sent down at once. 

Buie made absolute^ 
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A. LR. (88) 19«8 Calcutta 198 [0, N. 89.] 

R. 0. Mitter and Sharpe JJ. 

Pashupati Boy and others — Petitioners v. 
Province of Bengal—Opposite Party. 

Oivil Rule No. 9 of 1947, Decided on 22-1-1948, 

Deience of India Act (1939), S, 19 (b)—Scope 
— Reference only with regard to apportionment 
of compensation between landlord and tenant can¬ 
not be entertained. 

The arbitrator appointed under cl. (b) of S. 19, 
Defenoe of India Act, has the jurisdiotion to determine 
the amount of compensation in a dispute between the 
Central Government on the one hand and the owner 
or owners of the property acquired on the other. A 
dispute regarding compensation awarded by the acquir¬ 
ing authority in which the Central Government is not 
interested is a dispute which does not come within the 
scope of • arbitration by an arbitrator appointed under 
S. 19 (b). Such an arbitrator has, therefore, no jurisdic¬ 
tion to eotertain a reference which is only with regard 
to apportionment of compensation between the landlord 
and the tenant of the land acquired. [Para 2] 

(b) Defence of India Act (1939), S. 19 — Award 
of compensation — Collector should not apportion 
amount between holders of different interests in 
property such as landlord and tenant — Exception 
is where all such persons agree to accept amount 
fixed by apportionment. 

In the cose of requisition or acquisition under the 
Defence of India Rules what the Collector has to do is 
not to value the separate interests in tbe property 
saperately but to assess one single amount as compensa¬ 
tion for tbe property requisitioned or acquired. It is not 
his business to apportion tbe amount between tbe hol¬ 
ders of different iotesests in the property. This does net 
apply where tbe persons holding different Intesests in 
the property appear before tbe Collector and agree, all 
of them, to the Collector apportioning tbe amount as 
between them and accept the amounts fixed by him on 
apportionment. [Paras 3, 4] 

(c) Defence of India Act (1939), S. 19 — Assess¬ 
ment of compensation — Claim for statutory allow¬ 
ance is not admissible. 

A claim for statutory allowance at 15 per cent, is not 
admissible in an acquisition under 8. 19, Defence of 
India Act, ioasmuch as only sub-s. (1) of S. 23 and not 
Bub-s. (2), Land Acquisition Act, is referred to in that 
section for the purpose of determining tbe amount of 
compensation. [Para 1] 

Budhamxi Kr. Sen and Amarendra N. Qupta — 

for Petitioners. 

Bamaprosad Mukherjee —for Opposite Fatty. 

R. G. Mitter J. —An area of land recorded in 
Bettlement dags Nos. 6i9 and 621 of mouza 
Bhatapara in 24 Parganas was acquired under 

B. 76 (a), Defence of India Roles. Those lands 
were tenanted lands. Tbe landlords are tbe 
petitioners before ns and the tenants are Srijib 
Bbattacharjee and others. The Collector assessed 
the total compensation of the land so acquired 
at tbe figure of Bs. 10,886-11.7. He proposed 
to give out of this amount Rs. 10,846 8-0 to tbe 
tenants and Rs. 41.8-7 to the landlords. The 
landlords took up the position that the amount 
awarded to them out of the total compensation 
was not adequate compensation for their interest. 


They accordingly applied to the Collector to 
send the matter for arbitration. The material 
portions of tbeir application to the Collector are 
as follows: After giving the number of the land 
acquisition case they say : “In the matter of an 
application for apportionment of compensation." 
Then in para l they say that an award under 
s. 19, Defence of India Act, read with R. 96, 
Defence of India Rules (the reference to R. 06 is 
obviously a mistake; it ought to be 75 (a)), was 
made with regard to tbe above plots Nos. 619 
and 621 in which a sum of Re. 10.845-8 0 was 
awarded to tenants Srijib Bbattacharjee and 
others of Bbatpara. It does not mention in the 
body of tbe petition what is tbe actual amount 
awarded to them. Then tbe grounds are set out. 
In the first ground it is stated that tbe tenants 
bold the land as sthitiban raiyats as recorded 
in tbe kbatian paying nominal rent to tbe 
landlords. In ground No. (b) the same fact is 
repeated, namely, that tbe tenants were paying 
nominal rent and the reason is given why 
nominal rent is still being realised from them 
at the date of tbe acquisition. Then in ground 
NO. (c) the mode of compensation as made by 
tbe Collector is set out. It is stated there that 
the Collector capitalised tbe existing rent at 20 
years purchase but that was quite unjustifiable 
inasmuch as the rent was abnormally low. Then 
in para, (d) they set out that on a comparative 
standard of tbe prevailing rate of rent with 
regard to contiguous plots and with regard to 
tbe present enabanced market-value of land tbe 
Collector ought to have made an apportionment 

on the basis of 2 / 6 ths ratio to the 
landlords and d/5ths ratio to the tenants. Clause (e) 
deals with a claim for statutory allowance at 
15 pec cent, which is admittedly not admis¬ 
sible in an acquisition under S. 19, Defence of 
India Act, inasmuch as only sub-s. (l) of S. 23 
and not tbe other sub-section, namely, sub-s. (2), 
Land Acquisition Act, is referred to in that 
section foe tbe purpose of determining the 

amount of compensation. The prayer is: 

"Under the circumstances your petitioners pray that 
your Honour will be pleased to send tbe matter to tbe 
Special Land Acquisition Judge, 24 Parganas, Alipore, 
lor arbitration with regard to apportionment and to 
stop payment to tbe said Srijib Bbattacharjee and 
others tUl tbe final disposal of the case.” 

The Collector sent this petition together with the 
valuation sheet to the District Judge of 24 
Paraganas who bad been nominated to be an 
arbitrator to arbitrate on matters mentioned in 
S. 19, Defence of India Act. The petitioners 
before us filed a statement of claim before the 
District Judge. There also they accepted the 
total amount fixed by the Collector to be fair 
but they stated that out of that sum they are 
entitled to get more and the tenant less. In view 
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of these facts we hold that the scope of the 
reference to arbitration was approtionment of 
the total amount of compensation, namely com¬ 
pensation for the property paid, between the 
petitioners and their tenants. The learned Dis¬ 
trict Judge has said so and we agree with him. 
The question therefore that arises is whether 
seeing that the acquisition was not under the 
Land Acquisition Act but under the provisions 
of the Defence of India Act, the learned District 
Judge as arbitrator appointed under S. 19, 
Defence of India Act, had jurisdiction to enter¬ 
tain the reference which was a reference asking 
the arbitrator to apportion the compensation 
offered by the Collector between them, the land¬ 
lords, and their tenants, namely, Srijib Bhatta. 
charjee and others. The learned District Judge 
has held that he has no jurisdiction to enter, 
tain that reference because under the Defence of 
India Act the arbitrator has not been given the 
power to entertain cases of apportionment be¬ 
tween persons having different interests in the 
property acquired under the Defence of India 
Rules. The question, in our opinion, depends 
solely upon the interpretation of S. 19, Defenece 
of India Act. The rules may be uUilised as 
giving an indication but it would not be right to 
proceed upon the rules themselves apart from 
the statutory provisions of S. 19 of the Act, 
We therefore propose to deal with S. 19 of the 
Act only. The relevant portions of that section 
are as follows ; 

“Where by or under any rule made under this Act 
any action is taken of the nature described in sub-s. (2) 
of S. 299. Government of India Act, 1935, there shall 
be paid compensation, the amount of which shall be 
determined in the manner, and in accordance with the 
principles, hereinafter set out, that is to say : (a) Where 
the amount of conipensation can be fixed by agreement, 
it shall be paid in accordance with such agreement, 
(b) Where no such agreement can be reached, the 
Central Government shall appoint as arbitrator a per¬ 
son qualified under sub-s. (3) of S. 220 of the above- 
mentioned Act for appointment as a Judge of a High 
Court, (c) The Central Government may, in any parti¬ 
cular case, nominate a person having expert knowledge 

as to the nature of the property acquired, to. 

(d) At the commencement of the proceedings before 
the arbitrator, the Central Government and the person 
to be compensated shall state what in their respective 
opinions is a fair amount of compensation, (e) The 
arbitrator In making his award shall have regard to the 
provisions of sub-s. (1) of S. 23, Land Acquisition Act, 
1894, so far as the same can be made applicable; , . . 

C 2 ] Section 299, Government of India Act, 
says: "(l) No person shall be deprived of bis 
property in British India save by authority of 
law.'* That sub-section has been complied with 
because requisitions or acquisitions under the 
Defence of India Rules are made by the autho¬ 
rity of law, namely, of the Defence of India Act. 
Sub-section ( 2 ) of s. 299, Government of India 
Act, enacts that: 


A. I. B. 

“neither the Federal Legislature nor a Provincial Legis¬ 
lature shall have power to make any law authorising 
the compulsory acquisition for public purposes of any 
land, or any commercial or industrial undertaking, or 
any interest in, or in any company owning, any com¬ 
mercial or industrial undertaking unless the law pro¬ 
vides for the payment of compensation for the property 
acquired and either fixes the amount of the compensa¬ 
tion, or specifies the principles on which, and .the 
manner in which, it is to be determined.'* 

Section 19 refers to sub-s. (2) of S. 299, Govern¬ 
ment of India Act, and in conformity with the 
provisions of that sub-section of the Government 
of India Act specifies the principles on which 
and the manner in which the compensation for 
the property to be acquiiled is to be assessed. It 
does not contemplate cases where the property 
acquired is held in several interests by different 
sets of persons. The Government of India Act '- 
does not require that separate interests are to be 
valued separately and the amount of compensa¬ 
tion divided and paid to the respective parties 
separately. It only contemplates that compen¬ 
sation for the property is to be paid and the Act 
which authorises the acquisition must either fix 
the compensation for the property, that is to 
say, of all the interests taken together or lay 
down the principles on which compensation for 
the property is to be determined. This is made 
quite clear in the Defence of India Act itself, 
for, it says that the amount of the compensationt 
obviously meaning thereby, of the property ac¬ 
quired—shall be determined in the manner and 
in accordance with the principles laid down in 
the section. The first is that if there is an agree¬ 
ment as to the amount of compensation between 
the representative of the Government and the 
owners and persons having interest in the pro¬ 
perty, the amount of compensation should be 
- paid in accordance with that agreement. Where, 
however, no such agreement is reached, the 
amount of compensation of the property acquired 
shall be determined by an arbitrator having the 
qualifications of a Judge of a High Court to he 
appointed by the Central Government. Clause (d) 
indicates also that the Legislature contemplates 
a dispute as to the amount of compensation 
between Central Government bn the one part 
and the person to he compensated on the other. 
Where there is no dispute as to the total amount 
of compensation offered by the Central Govern¬ 
ment or its representative, but the dispute is 
amongst the persons having different interests in 
the property, the Central Government would not 
come into the picture at all. Clause (d) would 
have been inappropriate if a case of apportion¬ 
ment was intended to be also the Bubject-matter 
of arbitration by an arbitrator appointed under 
cl. (b) of that section. Clause (e) says that ths 
provisions of g. 23 (i), Land Acquisition Act, 
may only be utilised for the purposes of asses- 
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sing the compensation o! the property. Having 
regard to these provisions our view is that the 
arbitrator appointed under ol. (b) of s. 19, De. 
fence of India Act, has the jurisdiction to deter¬ 
mine the amount of compensation in a dispute 
between the Central Government on the one 
hand and the owner or owners of the property 
acquired on the other. A dispute regarding 
compensation awarded by the acquiring autho¬ 
rity in which the Central Government is not 
interested is, in our opinion, a dispute which 
does not come within the scope of arbitration by 
an arbitrator appointed under s. 19 (b), Defence 
of India Act. We, therefore, hold that the Dis¬ 
trict Judge was right in holding that the refer¬ 
ence being only with regard to apportionment of 
compensation between the landlord and the 
tenant, he bad no jurisdictfon to entertain it as 
an arbitrator appointed under that provision of 
S. 19, Defence of India Act. 

[3] In view of the observations which we 
have made the Collector ought not to have 
divided the amount of compensation as he did 
in this case between the landlords and the 
tenants. That is probably the reason which led 
the petitioners before us to ask for a reference 
in the form they have done. We may point out 
that in the case of requisi:ion or acquisition 
under the Defence of India Bales what the Col¬ 
lector has to do is not to value the separate 
interests in the property separately but to assess 
one single amount as compensation for the pro¬ 
perty requisitioned or acquired. It is not his 
business to apportion the amount between the 
holders of different interests in the property. In 
view of this fact we think that the Government 
appearing through the Senior Government 
Pleader before us ought not to be awarded costs 
of this Buie. The learned District Judge has 
directed each party to bear bis respective costs 
and we think it would be fair if we direct each 
party to bear his respective costs in this Buie 
also. 

[4l These observations do not apply where 
the persons holding different interests in the 
property appear before the Collector and agree, 
ail of them to the Collector apportioning the 
amount as between them and accept the amounts 
fixed by him on apportionment. The Rule is 
disposed of accordingly. 

Sharpe J. — I agree. 

S.O, Order accordingly. 

A. I. R. (39) 1948 Calcutta 197 [0. N, 90.] 

Shaepe J. 

Ramdas Pandey and another—Petitioners 
v. Nagendra Nath—Opposite Party. 

Or. Bevn. No. 322 of 1947, Decided on 24-4'1947, 


Calcutta 107 

Penal Code (1860), S. 425—'Change in property' 
means physical change — Omission to pump water 
in flats Is not mischief. 

Tbo change contemplated by S. 425 is somo physical 
change in tlie property. VVhero the lundloid agrees to 
pump water from the central rosoivoir to the flats of 
his tenants for some charge, omission on the part of 
the pumpman or the landlord to pump water on 
certain days does not amount to'mischief’ within S. 425, 
Penal Code. It may at the most be a breach of contract 
for which the landlord may be liable for damages. 

[Para 3] 

D. N. BhaKacharjee and SuralhiMohan Sanyal — 

for rctitioDcrs. 

Order. —The petitioners have been convicted 
under S. 430, and S. 430 road with S. 11-1 of the 
Indian Penal Code, respectively, and sentenced 
to pay a fine of Rs. lOo/- each, in default two 
months’ rigorous imprisonment. The facts, which 
have not been fully set out in the judgment of 
the learned Magistrate, appear to be that the 
landlord had agreed with the tenants of his flats 
to pump water from a reservoir, in which filtered 
water supplied by the corporation was collected, 
and for this purpose a separate charge was 
imposed and paid by the tenants. One of the 
tenants alleged that on certain dates in the 
month of June 1946, the water w'as not pumped 
as per agreement, and on his making enquiries 
the pumpman, petitioner no. 1, informed him 
that the landlord, petitioner No. 2, has stopped 
the water supply, in other words had cancelled 
the order for pumping water into the flats. 

[2] On these facts the learned Magistrate held 
that the offence of mischief as defined under 
S. 425 and the offence contemplated by s. 430 of 
the Indian Penal Code had been committed. 

[3] It seems difficult to hold that the facts 
of the present case will amount to the offence 
of mischief as defined in s. 425 of the Indian 
Penal Code. It may be that the landlord would 
be liable for damages on account of a breach of 
the agreement to pump the water from the 
central reservoir, for which, according to the 
evidence, a separate charge is levied but I fail 
to see how this omission can be said to constitute 
“any such change in any property or in the 
situation thereof as destroys or diminishes its 
value or utility or affects it injuriously.” It is 
not contended that there was any interference 
with the taking of water from the central 
reservoir, but the only allegation is that on 
certain days there was omission to pump water 
from the reservoir into the flats. As pointed out 
by Mr. Bhattacharjya, who appeared for the 
petitioners, this was nob a case of interference 
with tbe supply of water. The change contem- 
plated under S. 425 of tbe Indian Penal Code 
appears to me to be some physical change in the 
property and omission to pump the water does, 
not appear to me to constitute such a change as' 
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would make that omission “mischief”. It is just 
possible that if the supply of water to the flats 
was a part of the tenancy and if the landlord 
interfered in any way with the supply, which 
was an integral part of the tenancy, the matter 
might be different. But in the present case those 
considerations do not arise. In my opinion, the 
omission mentioned will not amount to more 
than a breach of contract, for which the cri¬ 
minal Court will not be tbe appropriate autho¬ 
rity for decision. 

[4] The result is that this rule is made abso¬ 
lute. Conviction of the petitioners is set aside, 
and the fines, if paid, will be refunded. 

Hule made absolute. 

91.] 
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Chakravartti j. 

Nakari Boy and others — Plainti^s—Ap. 

pellants V. Upananda Karati and others _ 

Bespondents. 

A. F. A. D. No. 1675 ot 1943, Decided on 7'1'1948 
from decision of Sub-Judge, FirstCouct, zillah Howrah! 
D/-19-7-1943. 

Landlord and tenant — Creation of tenancy with 
regard to agricultural land—To establish tenancy 
rjght by occupation, occupant must prove ingre¬ 
dients of adverse possession. 

With regard to agricultural lands, a tenancy can be 
created in India not only by express grant but also by 
occupation. That however ia a principle which enures 
to the benefit of the landlord who can either treat 
trespassers found upon his land as trespassers or treat 

^ . Tv If the person on the land wants io 

establish a tenancy right by occupation, he has to 
prove the various elements which are required for the 
accrual of a right by adverse possession. Mere posses¬ 
sion Without anything to suggest that such possession 
was advesse in the sense that the landlord had notice 
Of It or that it was of such notoriety that the landlord 
must be presumed to have known of it, cannot amount 
to adverse possession sufficient to create a title. 

[Para 9] 

Mr. Sarai Cha^idra /ana—for Appellants. 

Eiralal Chahavarly and Benoy Behari Sen — 

for Bespondents. 

Jud^Diont. — The plaintiffs who ars tbe ap- 
peUants to this Court brought a suit for declara. 
tion of title to and recovery of possession of a 
ditch (doba), recorded as c. s. plot No. 1616 of 
the settlement records of 1937. Their case was 
that this plot appret^ined to a jama of bs. 16-13-8 
comprising a bighas and 2 cottas of land, which 
at one time was a jama of Bs. 19-14-6 compri- 
aing 9 bighas aad 19 cottas of land. The larger 
^nancy originally belonged to one Sashi Bhusan 
Hazra who made a gift thereof to his nephew 
Anukul and plaintiff 1 and the father of plain¬ 
tiffs 2 and 3 acquired the lands by two pur. 
chases, one from Anukul and the other from the 
widow of Anukul’s brother Sucharan who also 


claimed an interest in the gift. Thereafter the 
plaintiffs settled the lands in bhag with two 
persons named Umesh and Dayal and on a 
dispute having arisen with them, compromised 
it by relinquishing in their favour an area of 
1 bigha and 17 cottas of land. The reduction of 
the original jama to its present proportions is 
explained by that circumstance. The plaintiffs 
alleged that the record of rights wrongly recorded 
Plot No. 1616 as held in tenancy right by the 
defendants and that the defendants were wrong¬ 
fully in possession thereof. 

[ 2 ] The defence of the defendants was that 
the plaintiffs had the superior interest in tbe 
land as claimed by them, but they were only 
entitled to recover fair and enquitable rent and 
were not entitled to khas possession. According 
to them, Plot No. I 6 I 6 appertained to a tenancy 
of five plots which one Ramchandra Karati, a 
preclecessor of theirs, held under .Sashi Bhusan 
Hazra. The superior interest of Sashi Bhusan 
Hazra bad since been acquired by tbe plaintiff 
and the tenancy right of Ram Chandra Karati 
had devolved upon the defendants. It was 
further pleaded that the defendants or their 
predecessors-in interest had been in possession of 
the plot for upwards of 12 years and had thereby 
acquired a tenancy right therein. 

[ 3 ] The trial Court decreed the plaintiff's 
suit. It held that Plot No. 1616 appertained to 
the jama of Es. 16-13-3 as alleged by the plain¬ 
tiffs and did not appertain to a jama of five 
plots as alleged by the defendants; that the 
defendants were in possession since 1932 but had 
not been in possession before; that their posses¬ 
sion was not possession in the capacity of 
tenants; that accordingly the plot was not assess¬ 
able to rent, as recorded in the record of rights; 
and lastly that the record of rights was wrong 
and should be corrected. 

[ 4 ] On appeal, this decision was reversed by 
the lower appellate Court and the plaintiff’s suit 
dismissed. The learned Judge held that the ■ 
defendants had been in possession for long over 
12 years and bad acquired the limited interest of 
a tenant by adverse possession. The record-of 
rights was therefore correct and the presumption 
attaching thereto had not only not been rebutted 
but had been corroborated. 

[6] In the present appeal by the plaintiffs 
Mr. Jana urged before me three points; ( 1 ) that 
the judgment of the lower appellate Court was 
not a proper judgment of reversal; ( 2 ) that the 
Court of appeal below had erred in finding a 
tenancy by adverse possession in the absence of 
any specific issue raised on the question; and lastly 
(3) that the lower appellate Court had wrongly 
relied upon a previous deposition of plaintiff 1, 
Ex. E, which did not relate to Plot No. 1616 at all. 
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[6] On behalf of the respondents Mr. Hiralal 
Ofaakravarty oontended that even if one item of 
•evidence was excluded, the remainder of the evi- 
dence was sufficient to support the record-of* 
rights. In bis submission the record of rights 
had not been rebutted and the finding of the 
learned Judge to that effect could not be dis. 
iurbed in second appeal. 

[7] As regards the first ground urged by Mr. 
Jana, I do not think that it is of any substance. 
The only item of evidence which could be said to 
have been considered by the trial Court and not 
oonsidered by the Court of appeal was a decision 
in a previous rent suit, namely K. S. No. 697 of 1925 
which the plaintiffs had brought against the de. 
■iendants with respect to two other plots, namely, 
Nos. 1629 and 1627, In the course of that suit the 
plaintiffs had stated that to the east of the land 
of that suit lay the ditch of the plaintiffs. It was 
sought to be argued from that statement that at 
the time of the institution of that suit the plain, 
tiffs were in possession of the present plot. It 
will, however, appear that between the present 
plot and the lands of the former rent suit, there 
are other lands and therefore the description 
given in the schedule to the plaint of the former 
suit could be of no real assistance to the plain¬ 
tiffs. In my opinion the omission by the lower 
appellate Court to consider this item of evidence 
does not in any way affect the correctness of its 
findings. 

[8] Taking the last point now, I am of opi¬ 
nion that Mr. Jana was right in contending that 
the previous deposition of the plaintiff, Ex. 3, 
had been wrongly relied upon by the learned 
Judge. Mr. Jana put his objection on the ground 
that Ex. E, which by the way is a record of the 
plaintiff's deposition in a suit for ejectment 
brought by one Surendra Nath Hazra against 
the present defendants in respect of plots Noa. 1617 
•and 1618, related to other lands and not to the 
land of the present suit at all. Prima facie that 
objection appears to be correct, but I would pre¬ 
fer to base my decision on another ground, 
namely, if it was intended to rely upon an ad¬ 
mission made by the plaintiff on a previous 
occa^on, it could not be done unless that pre¬ 
vious admission was put to him. It does not 
appear from the record of the plaintiff's evidence 
•in the present case that he was ever confronted 
by Ex. E and consequently it must be held that 
EX. E ought to be left out of account altogether. 

19] This brings me to the last and in fact the 
most substantial point urged by Mr. Jana. The 
■exclusion of ex. E might itself be sufficient to 
compel me either to decide the issue of fact my¬ 
self on the balance of the evidence or to order a 
remand; but it seems to me that it is possible to 
^dispose of the appeal on a broader ground. It 
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cannot be doniod that no specific issue directed 
to the question of adverse possession was over 
framed. So far as pleading is concerned, it is 
possible to read the written statement of the 
defendants as containing a case tliat they liad 
acquired a tenancy by advesse possession, but 
the principal trend of that written statement un¬ 
doubtedly is that such possession as they had 
exercised was as tenants of the tenancy of five 
plots which they had set up. Be that as it may, 
it seems to me that oven assuming that adverse 
possession was pleaded by the defendants and 
the issues framed in the case were sufficient to 
cover the question, yet, there is no evidence at 
all on the record on which any tenancy by ad¬ 
verse possession could be founded. It is undoub¬ 
tedly true that the record of rights records a 
tenancy. It is equally true that a presumption 
of correctness attaches to the entry. But the 
plaintiffs, by proving that the land belonged to 
them and that they had never granted any ten- 
ancy to the defendants, discharged the initial 
burden which lay upon them. It may be noted 
here that according to the finding of both the 
Courts, the plot does not belong to any tenancy 
of five plots as set up by the defendants. There 
is thus DO grant specifically made by the plain- 
tiffs. The only other way in which a tenancy 
could be said to have been created and therefore 
correctly recorded in the record of rights, would 
be by occupation. Now, it is an old principle 
that with regard to agricultural lands, a tenancy 
can be created in this country not only by ex¬ 
press grant but also by occupation. That how¬ 
ever is a principle which enures to the benefit of 
the landlord who can either treat trespassers 
found upon his land as trespassers or treat them 
as tenants. If the person on the land wants to 
establish a tenancy right by occupation, he has 
to prove the various elements which are required 
for the accrual of a right by adverse possession. 
It is also doubtful whether the principle to which 
I have referred would apply to this case at all, 
since the subject-matter is only a tank and it 
has not been found in the case that this sheet of 
water is an essential part of any agricultural 
holding. But, in any event, the defendants 
cannot, as I have already pointed out, make out 
a tenancy without proving the various ingredi¬ 
ents of adverse possession, hey have adduced 
some evidence in the case, but such evidence 
only amounts to evidence of mere possession 
without anything to suggest that such possession 
was adverse in the sense that the landlord had 
notice of it or that it was of such notoriety that 
the landlord must be presumed to have known 
of it. It follows in my opinion that such posses, 
sion as is disclosed by the evidence cannot 
amount to adverse possession sufficient to create 
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a title acd accordingly the evidence adduced by 
the defendants, even if fully believed does not 
disclose any foundation for the entry contained 
in the record of rights. 

[10] It does follow that the evidence in the 
case makes it perfectly clear that there is no 
foundation for the entry, either in any express 
grant made by the plaintiffs or in any tenancy 
right acquired by adverse possession. According¬ 
ly, the finding of the learned Subordinate Judge 
cannot in my opinion stand. 

[11] It appears, however, that the defendants 
have a ghat on one side of the ditch and that in 
the decree made in Title Suit No. 355 of 1932, 
relating to Plots Nos. 1617 and IGI8 which also are 
parts of the ditch, the rights of the defendants to 
the use of the water and certain other inci¬ 
dental rights were reserved by reference to obser¬ 
vations made in the judgment. It may be that 
the defendants have similar right in the present 
ditch which has now become a part of the same 
sheet of water. It must, therefore, be understood 
that nothing in this decision will affect any rights 
which the defendants may have to the use of the 
water of the tank or any other prescriptive right 
which they may have acquired. 

[ 12 ] In the result the appeal is allowed. The 
judgment and decree of the lower appellate 
Court are set aside and those of the learned 
Munaif restored, subject to the observation that 
the decision in the present case will not affect 
any prescriptive or other right which the defen- 
dants may have to the use of the water of the 
ditch and rights incidental thereto. 

[i3j Each party will bear its own costs 
throughout. 

Appeal allowed. 
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Arjun Singh—Petitioner v. Phani Bhusan 
Butt—Opposite Party, 

Civil Rulo No. 560 of 1947, Decided on 2*1-1948 
IQ oSub-Judge, 1st Court, Midnapur, D/- 

(a) Suits Valuation Act (1887). S. 8 — Scope and 

applicabihiy—Valuation for purposes of court-fees 
IS not to be determined by valuation for purposes 
of jurisdiction but vice versa. [Para 101 

Annotation:~(’44-Com.) Suits Valuation Act. S 8 
N. 1. ' ’ 

(b) Court-fees Act (1870), S. 7 (xi) (e)_Scope—It 
covers case by tenant under S. 87 (3), Bengal Ten¬ 
ancy Act. 

nature of the suit must be determined from 
^6 plaint alone and not froD3 the defence raised* 
Clause (xi) (e) of S. 7 does not describe the suit as one 
for recovery of possession by a tenant who has been 
dispossessed by his landlord; the suit mentioned is one 
for tscovery of occupancy of land from which the 
tenant has been illegally ejected by the landlord, that 
i3» ejected nominally in conformity with but really in 


c5Dlravenlion of the provisions of the rent law for 
ejectment of tenants by landlords. Section? (xi)(e), there¬ 
fore, exactly covers the type of case which the tenantcan 
bring under S. 87 (3), Ben. Ten. Act, and the proper 
valuation of such a suit for the purposes of couit-feesv 
would be the amount of rent paid for the year 
ately preceding the institution of the suit. 

[Paras 13, ISV 

Annotation;_(’44-Com,) Court-fees Act, S. 7 (xiL 
N. 4. ' 


Cases referred :— 

1. (’20) 24 C. W. N. 151 ; 7 A. I. R. 1920 Cal. 205: 6^ 
I. C. 178, Pramatla Nath v. Amiradali. 

2. (’12) 16 C. L. J. 376 : 16 I. 0. 963, Sundat Ma 
Marwari v. Jessie Caraline Murray, 

Maniudra Krishna Chose—loz Petitioner. 

il/ani»idra Nath Ghose, Sxvadas Ohose and Surajit: 

Chandra Lahiri—iox Opposite Party, 

Chakravartti J_This Rule is directed 

against an order dated 13th February 1947, pass¬ 
ed by the learned Subordinate Judge, ist Court,. 
Midnapore, whereby he valued a suit brought by- 
the petitioner at Rs. 7,650 for the purposes of: 
court-fees. The question is whether this valua¬ 
tion is correct and it has arisen out of a seriea 
of facts which are rather complicated. 

[2] It appears that the plaintiff originally 
brought a suit in the Court of the 2nd Muneif 
of Midnapore for recovery of possession of thfr 
lands of a certain holding on the allegation that- 
the opposite party had wrongfully dispossessed 
him there from after serving a notice under 
8 . 87, Ben. Ten. Act. It was alleged that tha- 
plaintiff had a right of occupancy in the lands 
and that he had never abandoned them. The 
cause-title of the suit described it as a suit for 
recovery of possession after declaration of tha 
plaintiff's title and an appropriate prayer waa 
included among the prayers made in the plaink. 
The suit was valued at Bs. 300. 

[3] The opposite party objected to valuatioa 
of the suit as given in the plaint and the learned- 
Munsif, proceeding to determine the valuation- 
for the purposes of jurisdiction, held it to b& 
"about RS. 7000." Acting on that finding, ho 
naturally held that he bad no pecuniary juris¬ 
diction to try the suit and directed the plaint to 
be returned to the plaintiff for presentation to 
the proper Court. The plaintiff thereupon pre¬ 
ferred an appeal against this order, but unsuo 
ceasfully. The learned District Judge, who again 
confined himself to the question of valuation for 
the purposes of jurisdiction, held that the proper 
valuation of the suit would be "about Rupee® 
7560. He left the question of valuation for th® 
puriwses of court-fees to be decided by the Ooiui 
in which the plaint would be ultimately filed. 

ik plaint was then filed in the Court ol- 

the First Subordinate Judge at Midnapore and 
the valuation given was Rs. 7550 as determined^ 
by the District Judge, but the plaintiff also filed 
an application along with the plaint, asking fen? 
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an amendment thereof so as to delete the des- 
oription of the suit as one for declaration of title 
as also the relevant prayer asking for relief in 
accordance with that description. This amend- 
ment was allowed. It appears that the opposite 
party thereafter moved this Court in revision 
against the order of the Subordinate Judge 
allowing an amendment of the plaint. But this 
Court refused to interfere, although it observed 
that the opposite party would not be precluded 
from raising any question that might be open to 
him on the question of court-fees. 

[6] The question of valuation for the purposes 
of court-fees thereafter came to be considered by 
the learned Subordinate Judge who held that 
the valuation ought to be Rs. 7550 which was 
the figure already determined for the purposes 
of jurisdiction. As already stated, it is against 
this order that the present Rule was obtained 
by the petitioner. 

[6] Mr. Ghose who appears on behalf of the 
petitioner contends that the learned Judge of the 
Court below was in error in holding that the 
valuation for the purposes of court-fees should 
be the same as the valuation already determined 
for the purposes of jurisdiction. In so holding, Mr. 
Ghose contended, the learned Judge was really 
reversing the true order prescribed by s. 8, Suits 
Valuation Act. That section, it was pointed out, 
said that the valuation for the purposes of juris¬ 
diction would be the same as the valuation for the 
purposes of court-fees, but not vice versa. Even if 
the valuation for the purposes of jurisdiction had 
been fixed at a different figure, Mr. Ghose con¬ 
tended, nevertheless the Court would have no 
jurisdiction to demand of his client any fees 
higher than those properly chargeable under the 
Court fees Act. According to him, the suit as it 
now stood, came under s. 7 (xi) (e), Court-fees 
Act, and his client was liable only to pay court- 
fees 

**acoordiag to the amount of the rent of the property 
payable for the year next before the date of the pre¬ 
sentation of the plaint.” 

[7] When the rule came up for hearing on a 
previous occasion, it was directed that notice 
should be given to the Province of Bengal since 
a question of court-fees was involved. In res¬ 
ponse to the notice given, Mr. Lahiri has ap¬ 
peared before us on behalf of the Crown and 
strenuously opposed the Rule. 

,^^[8] The learned Judge has placedhis decision 
on^ree grounds. He has held in the first place 
that plaintiff could not be said to have been 
illegally ejected” on the facts of the present 
case and xaccordingly the suit did not come under 
S. 7 (xi) (e). Court-fees Act. In the second place 
he has said that since the valuation of the suit, 
for the purposes of jurisdiction had already been 


determined to bo Rs. 7,660 and since, if the suit 
were hold to be a suit under s. 7 (xi) (e), Court- 
fees Act, it would bo a suit for which the valua¬ 
tions for the purposes of court-fees and jurisdic¬ 
tion should bo the same under s. 8, Suits 
Valuation Act, the contention of the plaintifi’ 
could not be given effect to and a lower valua¬ 
tion fixed for the purposes of court-foes without 
violating the said section. Ilia own conclusion 
was that the suit fell under cl. (v) of s. 7 , being 
a suit for possession of land. 

[9] On the three grounds given by the learned 
Subordinate Judge, two can be disposed of at 
once. It was not for him, while determining the 
question of court fees, to come to any decision 
finally as to whether or not the plaintiff bad 
been illegally ejected. All that be had to consider 
was whether the allegations contained in the 
plaint made out a case of illegal ejectment. It 
was not contended before us that the plaint did 
not contain ^uch an allegation and accordingly 
it must be held that the first ground on which 
the learned Judge rejected the plaintiff’s con¬ 
tention is not a valid ground at all. 

[10] As regards the second ground, it is only 
necessary to point out that in holding that the 
court-fees for the purposes of jurisdiction having 
already been determined, the Court had no 
alternative but to fix the same valuation for the 
purposes of court-fees, the learned Judge was 
obviously inverting the order prescribed by S. 8, 
Suits Valuation -Act. As Mr. Ghose contended, 
it is not the valuation for the purposes of court- 
fees which is to be determined by the valuation 
for the purposes of jurisdiction but vice versa. 

[11] In so far as the third ground is con¬ 
cerned, we are of opinion that the learned Judge 
is not right in bolding that the plaintiff’s suit is 
a suit for possession of land of the kind con¬ 
templated by S. 7 (v), Court-fees Act. It is, in 
our opinion, a suit under S. 7 (xi) (e) which 
speaks of a suit *‘to recover occupancy of 
immoveable property from which a tenant has 
been illegally ejected by the landlord.” But 
even if that be so, a further question arises as 
to how the proper valuation of the suit for the 
purposes of court-fees can be adjusted to the 
valuation said to have been determined already 
for the purposes of jurisdiction. 

[12] Mr. Lahiri, who appeared on behalf of 
the Crown, insisted that the Court was not only 
entitled but also bound to consider the issues 
raised by the defence in determining the proper 
valuation for the purposes of court-fees. Th& 
defence bad raised a question of title and the 
Court was bound to pay regard to it in deter¬ 
mining the nature of the suit. We are entirely 
unable to accept that contention. Reliance was 
placed by Mr. Lahiri on the case in 24 c. W. N. 
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151.^ We do not sea how that case can be of 
any assistance to him. All that was said in that 
case was that where at the end of the trial it 
was found that there was no relationship-of 
landlord and tenant between the plaintiff 
and certain of the defendants, the suit, as 
framed, could not succeed against them, and 
the plaintiff could obtain relief only if he agreed 
to convert his suit into one for declaration of 
title and recovery of possession on payment of 
appropriate court-fees. Their Lordships did not 
say that the plaintiff was liable to pay any 
higher or further court-fees on the suit as 
framed. Indeed, it is firmly settled that the 
nature of the suit must be determined from the 
plaint alone and not from defences raised. 

[I3] Mr. Lahiri next contended that a suit 
under s. 87 (3), Ben. Ten. Act w'as not the kind 
of suit contemplated by S. 7 (xi) (e), Court-fees 
Act. He contended that a suit under s. 87 (3) 
must necessarily involve a prayer for declara¬ 
tion of title and if the question of title was 
involved, then whether the plaintiff specifically 
asked for a declaration or not, bis suit could not 
be one that came under s. 7 (xi) (e), Court-fees 
Act. We are unable to accept this contention 
either. Sub. clause (e) of cl.(xi) of s. 7 speaks of 
a suit “to recover the occupancy of immoveable 
property from which a tenant has been illegally 
ejected by the landlord.” The phrase “illegally 
ejected by the landlord" came to be considered 
by this Court in 16 G. H. J. 375.^* Mookerjea J., 
who delivered the judgment of the Court, 
observed on the true meaning and effect of the 
clause as follows; 

“The clause does not describe the suit as one for 
recovery of possession by a tenant who has been dis¬ 
possessed by his landlord; the suit mentioned is one for 
recovery of occupancy of land from which the tenant 
has been illegally ejected by -the landlord, that is, 
ejected nominally in conformity with but really in 
contravention of, the provisions of the rent law for 
ejectment of tenants by landlords.” 

It appears to ua that s. 7 (xi) (e), as so inter- 
preted, exactly covers the type of case which the 
tenant can bring under S. 87 (3), Ben. Ten. Act. 
We invited Mr. Lahiri to suggest a type of ease 
which would properly come under sub-ol. (e) 
and would not involve some dispute as to title 
in the sense contended for by him. He was 
unable to give ua any satisfactory instance. We 
are accordingly of opinion that the petitioner’s 
suit does come under S. 7 (xi) (e), Court-fees Act, 
as‘ the learned advocate for the petitioner 
contended. 

Ci4] The question, however, still remains 
whether this suit must go on as one valued at 
one figure for the purposes of jurisdiction and at 
another figure for the purposes of court-fees 
although as a suit coming under 8. 7 (xi) (e), 


A. I. B. 

Court-fees Act, s. 8, Suits Valuation Act, would 
require the two valuations to be the same. It 
appears that in fact no such complication arises 
in the present case. The valuation for the pur¬ 
poses of jurisdiction which was determined by 
the Munsif and upheld by the learned District 
Judge on appeal, related to the plaint as 
originally framed. The plaint with which, we 
are now concerned is not that plaint at all, but 
an amended plaint. To this, no valuation for 
the purposes of jurisdiction, already determined, 
is fastened. We are accordingly free to decide 
the valuation for the purposes of court-fees and 
direct the same valuation to be adopted for the 
purposes of jurisdiction without being embar¬ 
rassed in any way by the previous valuation of 
the unamended plaint. 

[15] If the suit is one under S. 7 (xi) (e), 
Court-fees Act, as we have held it is, then the 
proper valuation would be the amount of rent 
paid for the year immediately preceding the 
institution of the suit which, according to the 
plaintiff, was Rs. 8-9-0. A suit of that valuation, 
it is clear, ought to be instituted in the Court of 
a Munsif. Had a valuation been already deter¬ 
mined finally for the purposes of jurisdiction, 
there might have been some difficulty in direct¬ 
ing the plaint to be presented now in the Court 
of a Munsif, but there being no such valuation, 
we consider that the suit ought now to be filed 
in the Court to which its proper valuation points 
as the appropriate Court. 

[ 16 ] Mr. Ghose who appeared on behalf of 
the opposite party contended that by getting tha 
amended plaint returned and representing it 
before the Munsif's Court, the petitioner would, 
in fact, avoid the law of limitation and certain 
other provisions of law. We do not think that 
there is any force in this contention. All that 
we^are deciding is the question of court-fees. If 
any other objection is open to Mr. Ghose’s 
client, nothing that is said in this judgment will 
preclude the same being raised. 

[17] In the result the rule is made absolute. 
It is held that the petitioner’s suit falls under 
s. 7 (xi) (e). Court-fees Act, and its proper 
valuation would be the amount of annual rent 
paid immediately before the institution of tha 
suit, that is to say, rs. 8-9-0. The same will be 
the valuation for the purposes of jurisdiction. As 
a result of the valuation now determined by us, 
it is directed that the plaint be returned by the 
learned Subordinate Judge to the plaintiff for 
presentation to the proper Court. There will be 
no order for costs in the rule. 

Sharpe J. — I agree, 

Buie made absolute. 
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A. I, R. (35) 19M Calcutta 203 [G. N. 93.] 

R. 0. Mitier and Sharpe JJ. 

Jatindra Mohan Sarkar — JudgnienUdeb^ 
<or— Appellant v. Mahipal Nayek and others 
— Respondents. 


R. C. Mltter J.—In execution of a mort^'ago. 
decree the properties mortgaged by tlie appellant 
were sold on 13th Pobruary l03i). Some of them 
wore purchased by the decroo lioldcr ami the rest 
by strangers. The price fetched at that sale, how- 
over, did not cover the decretal amonul with the 


A. F. 0. 0. Nos. 189 and 190 of 1914, Decided on 
6-12*1947i from decision of Sub-Judge, Zillah Howrah, 
D/- 31-3-1944. 


(a) Civil P. C. (1908), S. 47, O. 21, Rr. 69 and 90 
— Adjournment of sale beyond month without 
publishing fresh sale proclamation — Material 
irregularity—Application for setting aside sale falls 
under O. 21, R. 90 and not under S. 47. 

Non*iasae of a sale proolamatiou when the law 
requires the publication of a fresh sale proclamation 
stands on the same footing as the non-servioe or sup¬ 
pression of service of a sale proclamation in the matter 
of the reversal of a sale. They would be material 
irregularities and would not affect the jurisdiction of 
the executing Court to hold the sale. The adjournment 
of a sale beyond a month without publishing a new 
sale proclamation would stand on the same footing. 

r_. . , [Para 5] 

The jadgment-dtbtor filed an application under 

S 47 and 0. 21, R, 90 for setting aside an execution 
sale on the grounds that the sale was not valid for 
want of fresh proclamation as the waiver of fresh sale 
proclamation made by him was ineffective and that it 
was held on a date which was beyond a month from 
the date to which it was validly postponed ; 

Held that the grounds urged could only be subject- 
™^jter ®f an application under 0. 21, R. 90 and not 
under S. 47 and as the application was filed beyond the 
period of limitation prescribed for an application under 
O. 21, R. 90 the objections could not be entertained : 
18 Cal. 496 and 11 Cal. 658, Rel on. [Para 5] 

Antwtation: (’44-Com.) C. P. C., 0. 21 R. 69 N. 8; 
O. 21 R. 90 N 22. 


(b) Bengal Money-lenders Act (10 [X] of 1940), 
S. 35 — Section is not retrospective and does not 
apply to a valid sale proclamation issued before 
Act. 

Section 35 does not enunciate a mere rule of proce¬ 
dure; it creates a valuable right in the debtor, but at the 
same time the right so created takes away a valuable 
right which the decree-holder had before the Act. The 
section has taken away or affected a substantive right 
of the decree-holders and therefore, can have prospec¬ 
tive operation only. Consequently, S. 35 does not apply 
•to a case where a valid sale proclamation had been 
issued before the Act had come into force ; 29 A. I. R. 
1942 Cal. 472, Bel. on. [Para 8] 

Cases referred :— 

Chandra v. Eameswara 

Mondal. 

Salish Chandra Rai v. Thomas. 

^ J • 26 A. I. R. 1939 F. C. 

74;I.L.R.(1939) Kar.F. 0.166: 1939 F.C R. 193: 182 

si^h Bhajan 

1942 Cal. 472 : 

125, Girieh Cbandta Daa v* Shibapr^ead 

•S* (’96) 22 Cal. 767 (F. B.), Jogodanund Singh v. 

Amritlal Sarkar. 


Hiralal Chakravariy and Hemanta Kumar 

— for Appellant. 

Ayurhadhan Mukherjee and Prokash Ch. Bhose 

— for Respondents. 


result that the mortgagee obtained on 24th April 
1940 a personal cleoree for Rs. 7198 under O. 34, 
R. C». Civil P. C. In execution of this decree 
eighteen items of the mortgagor’s other proper¬ 
ties were ultimately put up to sale on 17tb Janu¬ 
ary 1941 by tbo Subordinate Judge who had 
passed the personal decree in the mortgage suit. 
One lot was not sold, five were purchased by tbo 
decree-holder respondent and the remaining lots 
were purchased by the other respondents in the 
appeal who are strangers. The sale was confirm- 
^ ed on 30th January 1942. The legality of the sale 
of the seventeen lots sold on I7th January 1941 
in execution of the said personal decree is the 
question to be decided in this appeal. The 
application of the judgment debtor in which the 
sale has been attacked was filed as late as 18 th 
June 1943. The challenged sale was held on a 
sale proclamation issued on 21st August 1940, 
that is to say ten days before the Bengal Money, 
lenders Act 1940, had come into operation. By 
that proclamation the sale was fixed for I2th 
November 1940. 

[2] Soon after the Bengal Money-lenders 
Act had come into force the judgment-debtor 
made an application to the Subordinate Judge 
under s. 36 of that Act for relief. In that appli- 
cation he prayed inter alia for reopening the 
decrees passed against him. During the pendency 
of that miscellaneous case started on this appli. 
cation he applied for postponement of the sale 
from time to time, at first unconditionally waiv¬ 
ing publication of fresh sale proclamation in 
respect of the sale adjourned from 12th Novem- 
ber to 29th November and from 29th November 
to I6tb December 1940. On 16th December i9io 
he again applied for postponement of the sale 
waiving the publication of a fresh sale proclama¬ 
tion but this time subject to the condition that 
waiver would be valid only i£> 4 j 0 did not get 
relief in the proceedings started by him under 
the Bengal Money-lenders Act. His prayer was 
allowed and the sale was postponed to I4tb 
January 1941. 

[3] His application under S. 36, Money, 
lenders Act, was dismissed by the Subordinate 
Judge on 4th January 1941. On the very date 
fixed for the sale the judgment-debtor applied 
for adjournment of the sale on the ground that 
be intended to appeal to this Court against the 
order rejecting his application for relief under 
the Money-lenders Act and to bring an Ofdec 
from the appellate Court staying the sale. This 
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application for postponement of the sale was 
opposed at once by the decree-holder. It was, 
however, not disposed of on 14th January 1941 
and was ordered to be put up for consideration 
to the following day. The Subordinate Judge at 
the same time postponed the sale to the next 
day. On the next day the I6tb January, the judg¬ 
ment-debtor’s application for postponement of the 
sale was refused and the properties were put up 
to sale on the next day, that is to say, on I6bh 
January 1941 on the basis of the sale proclama- 
mation which had been issued on 2l3t August 

1940. They w'ere actually sold on 17th January 

1941. 

[4] It is not necessary to recite the course of 
the proceedings under S. 36, Bengal Money-len¬ 
ders Act. Ultimately it terminated substantially 
in favour of the judgment debtor on 306h October 

1942. The judgment-debtor had on 12th February 
1941, that is within 30 days of the sale, filed an 
application for reversal of the sale under O. 21, 
B. 90 of the Code, but that application was 
allowed by him to be dismissed for default on 
18 tb July 1941. The sale was confirmed, as we 
have already said, by the executing Court on 
30th January 1942. On 16tb June 1943 the judg¬ 
ment-debtor filed another application (which is 
the subject matter of the appeal before us) for 
reversal of the sale beading his application as 
one made under S. 47 and O. 21, B. 90 of the 
Code. The grounds in support of his application 
as pressed before the Subordinate Judge and 
also before us are as follows : (l) that waiver 
of fresh sale proclamation was not effective, 
inasmuch as his application for relief under 
the Money-lenders Act had succeeded, and 
80 the sale could not be held on 16th Janu¬ 
ary 1941 on the sale proclamation issued on 
2lst August 1940, which had fixed the sale for 
12tb November 1940; (2) that in any event, the 
sale could not be held on 16th January 1941, on 
the basis of his unconditional waiver as made in 
bis petition of 29th November 1940, inasmuch as 
the bidding commenced on a date which was 
beyond a month from 16th December 1940; and 
(3) that in an^event the sale was a nullity as 
the sale proclamation on the basis of which the 
sale was held was not in terms of s. 35, Bengal 
Money-lenders Act. 

[6} On'the facts which we have recited it is 
possible to bold that the waiver on his part as to 
the publication of a fresh sale proclamation as 
made in his petition filed on 16th December 1940, 
was not effective. The waiver was a conditional 
one, and the condition has not been fulfilled as 
his application under the Money-lenders Act 
ultimately succeeded, though not fully. In view 
of his conditional waiver regarding the publica- 
tion of a fresh sale proclamation as made on 


29th November 1940, the sale could be held on 
15th December 1940, on the basis of the proola. 
mation issued on 2l8t August 1940, and the Court 
could postpone the sale without publishing an- 
other sale proclamation to any date which was- 
not beyond a month from 16th December 1910i 
We need not decide the question whether 16th 
January 1941, when the sale commenced would 
be beyond a month from 16th December 1940, or 
just within the month. It would be the one or 
the other according as in making the computa¬ 
tion the date, 16th December is taken into account 
or excluded. In our judgment, however, non- 
issue of a sale proclamation when the law requires 
the publication of a fresh sale proclamation 
stands on the same footing as the non service or 
suppression of service of a sale proclamation in 
the matter of the reversal of a sale. They would 
' be material irregularities and would not affect 
the jurisdiction of the executing Court to hold 
the sale. The adjournment of a sale beyond a 
month without publishing a new sale proclama- 
tion would stand on the same footing. The first 
two grounds urged by the judgment-debtor can 
only be the subject-matter of an application 
under o. 21 , B. 90 of the Code and so cannot be 
the subject-matter of an objection under S. 47 of 
the Code. This view of ours is supported by the 
decisions in 18 cal. 496, ‘ il cal. 668* at p. 660 and 
many other cases to be found noted in annotated 
editions of the Civil Procedure Code noticed’ 
under 0. 21, B. 69. The appellant before us 
cannot urge the first two grounds for attacking 
the sale as his application was beyond the period 
of limitation prescribed for an application under 
0. 21, B. 90 of the Code. 

[6] It bas been laid down by the Federal Court 

in 43 O. W. N. (F. K.) 68* at pp. 71 and 72 that 
non-compliance with ss.l6 and 17, Bihar Money¬ 
lenders Act, 1938, which are pari materia with 
S. 85, Bengal Money-lenders Act, 1940, does not 
concern a rule of mere procedure, but affects a . 
valuable right of the judgment-debtor and that- j 
right which the judgment debtor loses by reason, 
of the non-compliance with the provisions of 
those two sections is different from what in 
available to him under o. 21 , R. 90, Civil P. 0. 
The third ground on which the sale bas been 
attacked by the judgment-debtor can only be the ] 
subject-matter of an objection by him under 1 
s. 47 of the CoJe. This ground of attack cannot * 
thereforo be disposed of on the ground that bis 
application was made not within 80 days of tiie 
sale but about two and half years thereafter- 
The material question, however, is whether ,■ 
s. 35, Bengal Money-lenders Act. applies to the J 
case before us. | 

[7] The sale was held on the basts of the 1 
proclamation issued on 21st August 1940. The 1 
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Bongal Money-lenders Act, mo, was not in 
ioroe then. But before the sale date fixed in the 
said proclamation the said Act had came into 
operation. The contention of the judgment, 
debtor is that as soon as the said Act came into 
force the executing Court ought to have recalled 
ihe said sale proclamation and to have issued a 
fresh sale proclamation in compliance with the 
provisions of s. 86. A similar contention was 
overruled by a Division Bench in 46 o.w.n. 275* 
where it was held that s. 86 of that Act does not 
apply to a case where a valid sale proclamation 
had been issued before that Act had come into 
force. The reason in support of that conclusion 
is stated thus : 

^ ‘‘The seotiOD (S.85) nowhere says that a saleproclama* 
tion yalidly issued before the Act would cease to have 
efiect after the Act, nor does it say that such sale 
proclamation should be amended in accordance with 
its provisions. It merely directs what should be done 
when a sale proclamation is about to be drawn 
up and at a sale held pursuant to such proclama¬ 
tion.” 

[8] Section 35 of the Act does not enunciate 
a mere rule of procedure. It creates a valuable 
right in the debtor, but at the same time the 
right so created takes away a valuable right 
which the decree-holder, who had obtained a 
decree on a loan, had before the said enactment. 
He had under the general law the right to 
choose the properties of the judgment-debtor 
which in his opinion would have afforded him 
the best and expeditious means of realising bis 
•decree. He could have asked for sale of as 
many of the properties of the judgment-debtor 
as he wished to choose. In the case of a decree 
on a secured loan be could have asked for sale 
of all the secured properties even if their total 
value far exceeded the decretal amount, and the 
Oourt would have been bound to include all of 
them in the proclamation of sale. Where the 
decree was on an unsecured loan the choice of 
the decree-holder in the matter of the inclusion 
of th^ judgment-debtor’s properties could not also 
have been limited by the executing Court. More¬ 
over in view of the last sentence of para. 1 of 
S. 36, Money-lenders’ Act, .and the proviso, 
there cannot be any doubt that that section has 
■encroached upon the rights which the decree, 
bolder had before. It is thus a case where the 
section has taken away or affected a substantive 
right of the decree-bolders. The section can there¬ 
fore have prospective operation only (22 Cal. 767®) 
as the Legislature has not given it retrospective 
operation either by express words or by neces- 
eary implication. On this ground we respect- 
fully agree with conclusions of the Division 
Bench in 46 o. W. N. 276* as embodied in the 
passage which w^e have quoted above. The third 
contention of the judgment-debtor appellant is 


also overruled. The result is that this appeal is 
dismissed with costs. 

F, M, A. No. 190 of 1941f. 

[ol In this appeal the question is whether 
possession of certain items of property which 
had been purchased by strangers at the said 
sale held on I7bh January 1941, should ho restored 
to the judgment-debtor on the ground that the 
said purchasers had obtained possession through 
the Court, at a time when the Court bad ordered 
stay of delivery of possession. They got delivery 
of possession after the sale had been confirmed. 
As we have held the sale to be a good one those 
purchasers had acquired good title relating back 
to the date of the sale. They had thus a right to 
possess the property on the date they took 
possession. They cannot be deprived of their 
possession. The judgment-debtor may have had 
other remedies but their claim for restoration of 
possession cannot be allowed. This appeal ac¬ 
cordingly fails. It is dismissed with costs. 

Sharpe J. — I agree. 

K. S. Appeals dismissed, 

A. I, R. (35) 1948 Calcutta 205 [C, N. 94.] 

Roxburgh and Chakravartti JJ. 

P. K. Paul V. Emperor, 

Criminal Rev. No. 888 of 1947, Decided on 9-1*1948. 

High Denomination Bank Notes (Demonetisation) 
Ordinance (3 [III] of 1946)—Ordinance is not ultra 
vires. 

The provisions of the High Denomination Bank 
Notes (Demonetisation) Ordinance are clearly covered 
by Items 5 and 42 of List 1 of Sch. VII of the Govern¬ 
ment of India Act and the Ordinance is not, therefore, 
ultra vires of the Governor-General. [Para 3] 

N. C. Chattarjee, Anil Ch. Mitra and Surathi 
Mohan Sanyal —for Petitioner. 

K. P. Khaitan, Standing Counsel and Jitendra 
Nath Banerjee —for the Crown. 

Order. —This is a Rule for quashing certain 
proceedings against the petitioner pending before 
an additional Presidency Magistrate under 
Ordinance III of 1946. The ground urged is that 
that Ordinance was ultra vires of the Governor- 
General. 

[2] Mr. Chatterjee who apjoears in support of 
the Rule states that the foundation of his con¬ 
tention is that the provisions of the Ordinance 
are not covered by any matter in any of the 
lista in sch. vil of the Government of India Act. 
He concedes that if be fails on this point he has 
nothing further to urge. 

[3J In our opinion the provisions of the 
Ordinance are clearly covered by items 5 and 42 I 
of List I of sch. VII of that Act 

[4] The Rule is accordingly discharged. 

8.0. Rule discharged. 
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K. C. Mitter and Sharpe JJ. 

Sm. Akhoy Kumari Dehi—Creditor—Peti¬ 
tioner V. Chand Moddin Mondal and others 

_ Debtors—Oirposiie Party. 

Civil Rule No. 458 of 1947, Decided on 27-11-1947. 

(a) High Courts (Bengal) Order, 1947, Art. 13, 
Sub-para 3 —“Court of origin,” means Court where 
proceedings commence — Proceedings under 
Bengal Agricultural Debtors Act — District Judge 
exercising powers under S. 40A of the Act is not 
“Court of origin”—Bengal Agricultural Debtors Act 
(VII of 1936), S. 40A. 

The phrase “the Court of origin” in Art. 13, High 
Courts (Bengal) Order, 1947 means the Court where tho 
proceedings originate, that is to saj, where they com¬ 
mence. Under the provisions of the Bengal Agricultural 
Debtors Art the proceedings come before the District 
Judge, at the third stage of the case. The proceedings 
commence in the Board, that is the first stage of the 
case. The second stage is the stage when an appeal is 
preferred to the Appellate officer under S. 40 and it is 
at the third stage that it comes before the District 
Judge in revision under S. 40A of the Act. The Court 
of the District Judge exercising powers under S. 40A, 
Beng. Agricultural Debtors Act cannot therefore becon- 
sidered to be the Court of origin within the meaning of 
Art. 13, sub-pata (3) H'gb Courts (Bengal) Order, 1947 
because the case does not originate there. [Para 3] 

(b) Bengal Agricultural Debtors Act (7 [VII] of 

1936), S. 40A — Claim of creditor under zama- 
natnama executed by debtor for tirne-barred rents 
for which he had accepted liability—Claim rejected 
without enquiry as to liability in terms of zama- 
jiatnama—Rejection of claim held improper—Claim 
held must be investigated in light of terms of 
zamanatnama. [Para 4] 

Manindra Nath Qhose and Sivadas Ghose — 

for Petitioner. 

Hariprasanna J/«A-/ierjee—for Opposite Party. 

Order.—One Chand Moddin Mondal opposite 
paity and his fathei* Pir Bux who was also the 
father of the other opposite parties served as 
Tebsildars of two Mouzas, Bibarampur and Kazi- 
pata, which belong to the petitioner Sm. Akhoy 
Kumari Debi. At the time of their appointment 
as Tehsildars they executed a security bond in 
favour of the zemindar undertaking to perform 
their duties properly and to remit all the collec¬ 
tions made by them to the zemindar. They also 
gave an undertaking that they would not allow 
rents to be barred by limitation. The clause deal¬ 
ing with the last mentioned matter is to the 
effect that they would submit a list of claims for 
rent from the tenants about to be barred to the 
principal officer before one month of the Tamadi 
day in order to get sanction for the purpose of 
instituting suits for the recovery thereof but if 
they did not do so and rents became barred by 
reason of their not submitting the list in time to 
the zemindar or his principal officer, then they 
would be liable for the amounts that would be. 
come barred by time. The zemindar Sm. Akhoy 
Kumari Debi applied under s. 8 (2), Bengal 
Agricultural Debtors’ Act, for settlement of the 
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debts of opposite party no. l and of Pir Buksb.. 
As Fir Buksb bad died before that applicatioQ> 
the other opposite parties, viz:, the other chlldrei^ 
of Pir Buksb, were made parties. This appli¬ 
cation was before the Kumar Debt Settlement 
Board which is in the western part of Dinajpur^ 
the portion which is now within the Indiaa 
Union. In the statement of her claim the zemin- 
dar stated that a certain sum of money bad been 
collected by the tehsildars but not transmitted to- 
her. She also claimed a certain sum of money 
which was due to ber by reason of the covenant 
contained in the zamanatnama for the non-pre- 
paration of the papers by the tebsildars. Sbo 
further claimed a sum of Bs. 1001 as the debt 
due to her by the tebsildars by reason of tho 
aforesaid covenant in the zamanatnama relat¬ 
ing to the rents allowed to be barred by limi¬ 
tation by them. The claim was laid at Bs. 2462 
odd. The Debt Settlement Board held that a 
sum of Rs. 1460 odd was due to the applicant. It 
remitted the sum of Bs. 60 and settled the debt 
at BS. 1400 and made it payable in twenty in- 
stalments. The Debt Settlement Board, however, 
omitted to notice or adjudicate upon the claim 
prefered by the applicant in respect of BS. 1001 
which, according to the applicant, was debt due 
to her by reason of the covenant in the zama¬ 
natnama relating to time-barred rents. Against 
the decision of the Debt Settlement Board the 
zemindar preferred an appeal to the appellate 
officer. The appellate officer by bis order 
dated 28-12-1945, dismissed the appeal on two 
grounds: viz: (i) that it was out of time 
and (2) that the order appealed against was 
an order passed by consent. Against the decision 
of the appellate officer the zemindar filed 
an application foe revision under S. 40A of the 
Act to the District Judge of Dinajpur. The Dis¬ 
trict Judge's Court was situated in the town of 
Dinajpur which is now in Eastern Pakisthan as 
the result of the separation. The learned District 
Judge held that the appeal that' bad beey pre- 
ferred to the appellate officer was not out of time 
and the order appealed against was not a consent 
order, he, however, dismissed the claim of the 
zemindar to the said sum of Bs. 1001 in a sum¬ 
mary way. This rule relates to the claim of the 
zemindar to the said sum of Bs. 1001. 

[2] A preliminary objection has been taken by 
the learned advocate appearing for the opposite 
party. His objection is that the Calcutta High 
Court has no jurisdiction to hear this rule and 

' that stands transferred to the Dacca High Court. 

f « 

[3] The relevant portion is Art. 13, sub-p®r®» 3 
of the High Courts (Bengal) Order, 1947. That 
sub-paragraph runs thus : 

“Subject to the precedidg provisions of this article all 
proceedings pending on the appellate aide of the High 
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Oouti in Galoutta Imniedialel; before tbe appoiotedday 
(the appoioted day is 15 8-1947) shall, where the 
Oour^ 0 / origin is, as from that day, situated in the 
Peoylnoe ol East Bengal, stands transferred by virtue 
ol this Order to the High Court oi East Bengal." 

The question before us is this: Is the Court of the 
Distriot Judge, Dinajpur, to be regarded as the 
Court of origin within the meaning of that sub- 
paragraph ? The learned advocate for the op¬ 
posite parties contends that neither the Debt 
Settlement Board nor the Appellate OfiScer is a 
Court. The matter came before tbe Court for tbe 
first time when the application was made to the 
District Judge for revision under s. 40A, Bengal 
Agricultural^ Debtors Act. As that is the first 
Court in which the proceedings came it must be 
taken to be the Court of origin within the mean¬ 
ing of this sub paragraph and as the town of 
Dinajpur is in Eastern Pakistban this rule stands 
transferred to the High Court of East Bengal by 
virtue of the provision which we have quoted 
above. It is unnecessary for us in the view that 
we are taking to decide whether the Debt Settle, 
ment Board or the Appellate Officer is a Court 
within tbe meaning of the said sub-paragraph or 
whether they are judicial tribunals or merely 
administrative bodies set up for a particular 
purpose by a particular statute. The question is 
whether the Court of the District Judge in exer¬ 
cising the powers of revision under s. 40A of the 
Act can be said to be the Court of origin. In our 
view the phrase "the Court of origin*’ means the 
Court where the proceedings originate, that is to 
say, where they commence. Under the provisions 
of the Bengal Agricultural Debtors Act the pro¬ 
ceedings come before the District Judge at the 
third stage of the case. The proceedings com¬ 
mence in tbe Board, that is the first stage of tbe 
case. The second stage is the stage when an 
appeal is preferred to the Appellate Officer under 
S« 40 and it is at tbe third stage that it comes 
before tbe District Judge in revision under S. 40A 
of the Act. The Court of the District Judge 
exercising powers under 8. 40A, in our opinion, 
cannot be considered to be tbe Court of origin 
because tbe case does not originate there. We, 
accordingly, overrule the preliminary objection. 

[4] We do not think that the learned Judge’s 
order by which the claim made by the zemindar 
to the sum of bs, loot was rejected is a sound 
one. He simply says that that claim is not fair. 
In our opinion the question as to whether the 
zemindar is entitled to that amount must be 
considered in 'the light of the terms of the con¬ 
tract and in tbe events that have happened. An 
enquiry must be made as to what was the liabi- 
liky of the tehsildars under tbe terms of the 
zamanatnama and if under those terms the 
zemindar is entitled to claim this. We have 
Already noticed the foot that a duty had been 


■ I^ajani Karta Calcutta 207 

oast upon the tehsildars of giving information to 
the zemindar in time in respect of rents about to 
be barred by time. One of the important points 
that will have to be considered is whether the 
tehsildars gave that information, in time If the 
tehsildars did give in time the information to- 
getbeu with the list of tenants whose rents were 
about to be barred by time as provided for in 
the zamanatnama, there would be no liability 
on their part to pay the said sum of rs. lOOl 
but if they had not given that information in 
time or the zemindar did not sanction suits for 
their recovery they would be liable. The matter 
will have to be further investigated in the light 
of these observations. It would not do simply to 
reject the claim of the zemindar on the ground 

on which it had been rejected by the learned Dis- 
tricfc Judge. 

[6] We, therefore, set aside the order of the 
Distriot Judge and remit the matter to the 
Kumar Debt Settlement Board or, if that Board 
has been abolished in the meantime, to the Spe- 
cial Officer who is doing the work of the said 
Board in order that the claim of the zemindar 
to tbe said sum of money may be considered in 
the light of the observations made above. It 
would be open to the parties to lead further evi- 
deuce if they so desire. 

[6] The rule is accordingly made absolute. 
Costs would abide the result, hearing.fee two 
gold moburs. 

s.c. Buie made absolute. 

A. 1. R. (3S) 1948 Calcutta 207 [G. N. 96.} 

G. N. Das J. 

Tarak Nath Saha and others _ Plaintiffs 

— Appellants v. Rajani Kanta Saha and 
others — Respondents. 

A. F, A. D. No. 739 of 1943, Decided on 10-12-1947 
from decision of Dist. Judge, zillah Nadia. D/-30-11 
1942. 

Limitation Act (1908), Art. 115 — Applicability 

— Suit to recover money on basis of ekrarnama _ 

Art. 115 held applied. 

A deposited certain amount with B on conditions set 
forth in an ekrarnama which provided that the 
amount would carry interest at certain rate and to 
the amount of interest, B would add certain amount 
making in the aggregate a sum of Bs. 250 which was 
to be spent in performance of Durga pujah. It also 
provided that if B or bis successors were unable to per¬ 
form the pujab, the amount of deposit would be divided 
between parties in certain proportion. On failure of 
successors of B to perform tbe pujah in a certain year, 
the successors of A sued them to recover tbe share on 
basis of eakrarnaraa : 

Held, that the suit was governed by Art. 115 and 
not by A 10 or Art. 120. [Paras 5, 61 

Annotation: {’42 Com) Lim. Act., Art. 115 N. 3. 

Smriti Sumar Boy Choudhury and Satis Chandra 
Sinha — for Appellants. 

Alul Chandra Gupta and Balai Lai Pal _for 

Respondents. 
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Narendra V. Nripeijdra 


A. I.R. 


Judgment.— This appeal is on behalf of the 
plaintitfs. The admitted facts of the case are 
that the predecessors in interest of the plaintiffs 
and the defendants had a joint business which 
was wound up in 1317 B. S. The accounts were ad- 
justed and a sum of Es. 3,001-9 0 was found to 
be the balance due as capital. Out of this sum 
R 3 . 2,500 was deposited with the defendant’s 
predecessor on the conditions set forth in an 
ekrarnama,dated 18th Magh.1317, marked Ex. lin 
this case. The material term in the ekrarnama 
with which we are concerned is contained in 
cl. 4. That clause provides that the sum of 
Bs. 2,500 would carry interest at the rate of 6j% 
which would come upto Bs. 131-4 0 per annum. 
To this sum, the defendant’s predecessor was to 
contribute out of his own pocket a sum of 
BS. 118-12-0. making in the aggregate a sum of 
Bs. 250 which was to be spent in the performance 
of Durgapujah. The ekrarnama also provides 
that if the defendants’ predecessor, or the defen¬ 
dants are unable to perform the pujah as agreed 
upon, the parties would divide the sum of 
BS. 2,500 amongst themselves in certain propor¬ 
tions. 

[ 2 ] The plaintiffs claimed the sum on the 
basis of the terms of the ekrarnama on an alle> 
gation that the defendants’ predecessor refused 
to perform the pujah in 1330 B. s. and on such 
refusal plaintiffs 1 to 5 are entitled to re¬ 
cover 5 annas odd ganda share with interest 
thereon, and plaintiffs 6 to 10 are claiming 
4 annas odd ganda share on the aforesaid sum 
with interest thereon. 

[3] To these claims a plea of limitation was 
raised by the contesting defendants. This plea 
has found favour with the Courts below. In the 
lower appellate Court, the plaintiffs relied on 
S. 10 , Limitation Act, and Art. 49 or Art. 115, Limi- 
tion Act. The lower appellate Court, for rea¬ 
sons of its own, has repelled the plaintiffs, 
contention in this behalf and dismissed the plain¬ 
tiffs’ suit. 

[4l In this Court, Mr. Roy Choudhury, ap¬ 
pearing on behalf of the plaintiffs, has argued 
that bis case is based really on the basis of an 
express trust and as such S. 10, Limitation Act, 
applies and there is no limitation barring the 
plaintiffs’ claim. 

[5] To this argument the answer obviously is 
that it cannot be said that the sum which was 
left with the defendants and was to carry inter¬ 
est was held by the defendants’ predecessor and 
on bis death by the defendants on express trust. 
It was really money held on the basis of the 
ekrarnama and after the defendants predecessor 
or the defendants failed to perform the obliga¬ 
tions imposed by the ekrarnama, the remedy of 
the plaintiffs was to sue for breach of the co¬ 


venants contained in that ekrarnama. It seems 
to ms that this is really the basis of the claim in 
the plaint. If this be so, 8. 10 , Limitation Act, 
will have no application and the proper article 
to apply would be Art. 115, Limitation Act. The 
breach on the allegations in the plaint occurred 
in 1330 B. S. and the claim to recover the money 
is barred by limitation. 

[6] As regards the applicability of Art. 120, on 
which reliance has been placed by Mr. Roy 
Choudhury appearing on behalf of the appel* 
lants, it would, in ray opinion, have no applioo. 
tion. The article that applies, as I have held 
above, is Article 115. 

[ 7 ] The result, therefore, is that this appeal 
fails, and is dismissed, but in the ciroumstanoea 
of the case, I direct the parties to bear their own 
costs. 

s.c. Appeal dismissed* 
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Clough J. 

Narendra N. Mitra and another — Applu 
cants V. Nripendra B, Boy and another — 
Opposite party. 

Suits Nos. 1331 of 1914 and 1279 of 1918, Decided 
on 26-6-1947. 

(a) Transfer of Property Act (1882), S. SS — 
Deposit by purchaser is earnest — Default by pur¬ 
chaser—Vendor can forfeit deposit. 

In the absence of special terms providing otherwise, 
a deposit is not merely part payment but is an earnest; 
it is a security for the performance of the purchasers 
contract and if the purchaser makes default, it may be 
retained by the vendor and no express stlpuKtion is 
necessary to entitle the vendor to the deposit :(1894) 27 
Ch. D. 89 and (1911) 2 Oh. 651, Rel. on. 3] 

(b) Calcutta High Court Rules (Original Side) 
Ch. 27 and Appendix J — Execution sale hv Re¬ 
gistrar — Auction-purchaser depositing 25% of 
purchase-money — Default in paying balance — 
In absence of special circumstances purchaser can¬ 
not recover deposit. 

Where in a sale held by the Registrar of the High 
Court in exeoutlon of a mortgage decree, the purchaser 
who has deposited 25% of the purchase money fails 
to pay the balance due, he loses, in the absence of 
special circumstances, the right to recover the deposit 
money : 17 A. I. R. 1930 Cal. 324, Bef [Para 6] 

To be of assistance to the purchaser, any spedal 
oircumstanoes which be relies upon must be such as 
amount to an agreement binding on the mortgage to 
forgo bis right with regard to the deposit; that is to 
say something which amounts to an agreement by 
mortgagee to return the deposit which has already 
been made and which he has become entitled to eithtf 
as a sum which he may forfeit or as an amount which 
though it will be taken into consideration in oaloalatiog 
any deficit upon a re-sale, will not otherwise he 
payable to the person who made the deposit. 
that the properties were not re-sold at an early daw 
or within a reasonable time may disentitle the 
gagees to recover from the defaulting purchaser tM 
deficiency that may arise if and when the 
are eventually re-sold. But the fact that there has nw 
been a re-aale cannot operate so as to give the 
chaser a title to the deport which was lost by ni» 


when he defaulted. 
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Cams rtferred 
t. (1884) 27 Oh. D. 69 : 53 L. J. Cb. 1055 : 60 L. T. 
678 : 32 W. R. 802, Howov. SmUh. 

2. (1911) 2 Oh. 651 : 81 L. J. Oh. 46 : 105 L. T. 409, 
Hall V. Buinell. 

3. (1868) 4 Gifl 479 : 33 h. J. Oh. 134 : 9 L. T. 
(N.S) 632 : 12 W. R. 191 : 60 E. U. 795, Depree 
V. Bedborouqb. 

4 . (’80) 67 Cal. 106 : 17 A. I. R. 1930 Cal. 321 : 125 
I. 0. 694, Gowal Das v. Luobmi Chaod. 

B. C. Qhosh, S, N. Bancrjee and K, K, Basu — 

for Applioants. 

N, C. Ohaiterjte — for Plaintiff. 

I. P. Mukerjee — for Opposite Party. 

Order* — On 29.6-1928, that is more than 
19 years ago, the mortgaged properties of one 
Kripendra Bhusan Boy were sold by Registrar 
of this Court pursuant to a mortgage decree. 
Amongst other lote, nine items comprising a 
number of properties which it is not necessary 
to set out but which are mentioned in the 
Begistrar's oertiffcate dated 21.1-194G, annexure 
■“a” to the petition were knocked down to Sm. 
Sushila Sundari Dassi, her bids amounted to 
RB. 1,10,050 and 25% of this amount that is to 
aay Rs. 27,512-8-0, was deposited by her with the 
Registrar on account of her purchases. She, 
■however, failed to pay the balance of the pur- 
chase price and the Begistrar's certificate 
already referred to shows that after deducting 
his commission a balance amounting to Rs. 
24,761-4 0 is still in bis bands. This application 
is made by the sons of Sm. Sushila Sundari 
Dassi, (she herself having died in June 1938), for 
an order that the Registrar do. pay the amount 
of the deposit to the petitioners. They aver 
that the purchase was made by their mother 
•out of her ajoutuk sbridhan money and there 
being no unmarried daughters they are her 
heirs entitled to inherit her ajoutuk stridhan 
property. The lady’s married daughters have 
given their consent to this petition. 

[2] The sale was upon usual conditions; they 
are set out in Appendix J to the Rules of this 
Oourt. Condition S .provided that the highest 
bidder sbaU be the purchaser if the bidding is 
considered sufficient by tHe Registrar. Condi, 
tion 6 provided that the purchaser shall at the 
time of sale pay a deposit of 25% of the purchase 
money to Registrar. Condition 8 provided for 
payment by the purchaser of the balance of the 
purchase price within a time limited. Condi, 
iions 18 and 14 were as follows : 

13. "Where the purchaser shall not pay his pur- 
■obase money at the time above speoihed, or at any 
other time which may be named in any order (or tbat 
purpose, and in all other respects perform tbese con* 
■ditions an order may be made by a Judge in Chambers 
ioz the re*8ale of the property and (or payment by the 
purchaser of the amount of Che deficiency, if aoy, in 
the price which may be obtained upon such resale, 
and of all attorney-and'oUeDt’s costs and expenses 
■occasioned by such default." 
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14. "Where a ro-ealo is directed, if for want of a 
biddor tho prop3tty oannnt be ro-sold the purobnsor at 
the former sale shall pay the whole amount of bis 
purohase-raouey into Court; but whore the property be 
re-sold, and where tho price obtained at tho re-sale be 
less than the purchase-money payable by tho original 
purchaser, ho shall pay the amount of the deficiency. 
The costs occasioned by the default of tho original 
purchaser shall also be paid by him. An order con¬ 
taining these directions may also be obtained from n 
Judge in Chambers." 

[3] Ifc is now well settled that in the absence 
of special terms providing otherwise, a deposit 
is not merely part payment but is an earnest; 
it is a security for the performance of the 
purchaser’s contract and if the purchaser makes 
default, it may be retained by the vendor and 
no express stipulation is necessary to entitle the 
vendor -to the deposit. In (1884) 27 Cb. D, 89,^ 
which was the case of a private sale, the condi¬ 
tions provided that if the purchaser should fail 
to complete, the vendor would be at liberty to 
re sell and to recover any deficiency. The 
purchaser, in fact, defaulted and the vendor 
re sold for the same price. It was held that inas¬ 
much as the deposit was a guarantee for the 
performance of contract, the purchaser who de¬ 
faulted was not entitled to a return of deposit. 

[4] In (l9Ll) 2 oh. 551“ which again was a case 
of private sale it was held that a vendor obtain¬ 
ing reclssion owing to default in completion by 
the purchaser was entitled to the deposit in the 
absence of express stipulation to contrary, 
because tho deposit was in the nature of an 
earnest or guarantee for fulfilment of the con¬ 
tract of purchase by paying the purchase money. 

[6] (i863) 4 Gi£f. 479 ; 66 E. R. 795® was a Case of 
sale by the Court under a decree: the conditions 
simply provided tbat in case of default by pur¬ 
chaser there should be a re-sale, and the defici¬ 
ency, if any, was to be made good by the 
purchaser. There was no stipulation as to either 
return or forfeiture of the deposit. The pur¬ 
chaser in tbat case paid the deposit but after- 
wards became bankrupt ; bis assignees elected 
not to complete; the vendors thereupon contend¬ 
ed tbat the deposit was forfeited. The Vice 
Chancellor Sir J. Stewart observed as follows: 

"Where a deposit is exacted by the C)urt as part 
of the contract to be entered into by tbe purchaser, 
the purpose for which it is exacted is one for the 
benefit of tbe vendor-it is exacted as some security for 
the performance of tbe contract; but where, after tbe 
payment of tbe deposit, and before the completion of 
tbe contract of sale and purchase, the incapacity of 
bankruptcy succeeds and tbe person who has paid the 
deposit has no longer any right whatever, but bis 
right has been transferred to another person, who has 
the right to go on or to abandon the contract, it is 
quite cleat that in such a case there has been a default 
on tbe part of the purchaser. Then, how the person 
who is in default can, upon that default, and in con* 
sequence of that default, acquire any right to the 
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money wbicb was parted with as a security that there 
should be no default, it is difficult to conceive.” 

The Vice Cbancelloi’ held that the assignees 
were not entitled to recover the deposit money 
any more than the purchaser himself would be. 
Then at page 484 he observed as follows: 

“The proper course to follow now will be, not to de- 
termino more than that the assignees in bankruptcy 
have no right to the deposit ; and, even if upon a 
re-sale of the property it should fetch ten times the 
amount which Mr. BoucicauU bid for it, I do not see 
that any right can be set up by the assignees to this 
deposit.” 

This case is therefore an authority for the pro¬ 
position that in the absence of special circum¬ 
stances a purchaser who defaults forfeits bis right 
to the deposit which be has paid. 

[6] In 57 cal. 106 ,'* Lort-Williams J. held that 
when, in the case of sale by Registrar on condi. 
tions in Appendix J pursuant to a decree obtained 
by plaintiff in a suit for recovery of the sum due 
under a deed of charge, the purchaser who had 
deposited 25% had failed to pay the. balance of 
the purchase money, the vendor bad an option ; 
he could either choose to treat the contract as 
rescinded in which case the deposit was forfeited 
and he would be entitled to retain the deposit 
but had no further right against the first pur. 
chaser, or he would insist on bis rights under 
the contract as to resale in which case he would 
be entitled to recover from the first purchaser 
the deficiency if any. But in calculating the 
deficiency he must in that event give credit for 
the amount of the deposit: but nothing in this 
decision suggests that a defaulting purchaser is 
entitled to get back the deposit or any part of 
it. The deposit in the second circumstances which 
he visualises simply is credited to the first pur¬ 
chaser for the purpose of arriving at the defi¬ 
ciency if any. If there is no deficiency but a 
surplus, the purchaser at the first sale is not 
entitled to the surplus. This is illustrated by 
(1884) 27 ch. D. 89* where as I have already 
mentioned, the price realised on re sale was the 
flame as that offered by the first purchaser: even 
80 he was not entitled to a return of deposit. 
In the absence of special circumstances the 
purchaser upon default loses his right to recover 
the deposit money. It is not in question that in 
this case there was a default by the purchaser 
Sm. Susbila Sundari Dassi and the sale went off 
on that account. Upon her default, her right to 
recover the deposit, was in my opinion, lost. 

[7] To be of any assistance to the petitioners 
any special circumstances which they rely upon 
must be such as amount to an agreement 
binding on the mortgagee to forego his right 
with regard to the deposit; that is to say some- 
thing which amounts to an agreement by the 
mortgagee to return the deposit which has 


already been made and which be has becomefc 
entitled to either as a sum which he may lorfeiv 
or as an amount which though it will be takenl 
into consideration in calculating any deficit uponc 
a re-sale, will not otherwise be repayable to ihe|! 
person who made the deposit. 

[8] With regard to two of the sales in respect 
of which the deposit was made that is to say 
those in respect of which deposit of sum» 
amounting to Bs. 11,750 and Rs. 8575 were mad6» 
orders were passed on 27 bb March 1929 and 23Ed- 
April 1929 respectively that the sales in favour 
of Sm. Susbila Sundari Dassi be set aside and 
the properties comprising in the lots con¬ 
cerned be sold by Registrar at an early date^ 
and it was further ordered that the sums depo¬ 
sited by Sm. Susbila Sundari Dasi be not paiA 
out to her without notice to the applicants. No 
corresponding order was made in respect of tho 
other properties for wbicb the lady had bid. 
The properties were of course not re-sold at an 
early date—they have not been re-sold at alb. 
This circumstance does not, I think, help the 
applicants before me. The fact that the proper¬ 
ties were not re sold at an early date or within 
a reasonable time, may disentitle the mortgagees 
to recover from the lady—in this case her re¬ 
presentatives—the deficiency that may arise, if 
and when the properties are eventually re-sold.' 
But the fact that there has not been a resale 

4 

cannot, in my opinion, operate so as to give the 
lady or her representatives the applicants before 
me a title to the deposit which was lost by her 
when she defaulted. 

[9] There is no doubt that a very large sunv 
is still due to the mortgagees: exactly what ik- 
amounts to is not clear but it amounts to seve¬ 
ral lacs of rupees. The question whether the- 
mortgagees can still execute their mortgage^ 
decree and can at all now sell the properties bas- 
beon disputed. It does not seem to me to matter 
at all whether they can or whether they cannot. 
Again whether the mortgagees are bound to giva* 
credit to the mortgagors for the amount of tha- 
deposit does not seem to me to affect the ques-- 
tion at issue in this application in any way. 
The question is whether there were any facta* 
which gave to Sm. Susbila Sundari Dassi and 
which give to her representatives a new right to- 
the deposit which she lost when she defaulted in 
carrying out her contract. In my opinion, thera^ 
are no such facts. A number of circutostoncea- 
have been mentioned by counsel oppostog: 
this application. It has been alleged that the 
lady was a benamidar for her husband who was- 
the mortgagor. It has been urged that tha 
app^cants before me are not entitled to an^ 
order in any event in view of the fact that they 
have not obtained the succession certificate. 
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Sitaram Banerjee and Satyendra Nalh Mitra — 


has. been urged that the applicants’ rights if any. 
are barred by limitation. It has been further 
contended in this application that a Chamber 
Summons is not the correct procedure, and that 
the applicants, if they have any rights, must 6 I 0 
a suit. Having regard to the opinion which I 
have formed on the merits of the case it is not 
necessary to discuss these several matters. In 
my opinion, the application must be dismissed 
with costs. Certified for counsel. 

Application disfnissed. 

A. I. R. (36) 1948 Calcutta 211 [G. N. 98.] 

Lodge and Gopendranath Das JJ. 

The Municipal CommissionerSi North 
DavvachpuT — Defendants — Appellants v. 
Provakar Prosad Singh-^Plaintiff—Respon. 
dent. 

A. F. A. 0. No, 69 of 1945, Decided on 30-M91S, 
from decision ot District Judge, 24-Pargana8 at Alipur,’ 
D/^ 31*5*1944. 

Bengal Municipal Act (15 [XV] of 1932), Ss. 370 
(1) (ix) ^nd (2) and 531 — Municipality refusing 
licence for burning and baking bricks, and giving 
reasons in terms of Act — Civil Court has no 
jurisdiction to question its decision — Non-filing 
of appeal under S. 531 does not give such juris¬ 
diction — Motive of members is immaterial. 

Oti ao^ application for a licence for burning and 
baking bricks on a certain land the question whether 
the grant of licence would cause annoyance, offence or 
danger, is entirely for the Municipality to decide and 
where the Municipality has refused to grant a licence 
under (I) (i^t) at a meeting after considering the 

objections to the grant of licence frora official and non- 
official bodies and baa given reasons which satisfy the 
requirements of the Act, it is not for the Civil Court to 
sit in judgment over the decision of the Municipality 
The Civil Court has no jurisdiction to entertain a suit 
for a declaration that'the resolution passed was illegal, 
unjust and ultra vires. The mere fact that no appeal 
was filed to the Local Government under S. 531 does 
not give jurisdiction to the Civil Court. The motive 
which led the members of the Municipality to cast 
their votes is immaterial Case law referred. 

_ , ^ [Paras 18, 19, 21] 

Cases referred :— 

1. (1890) 24 Q. B. D. 371 : 59 L. J. Q. B. 244 : 62 L.T. 
440 : 38 W. B. 311, Queen v. Vestry of St. Pancras. 

2. (1910) 2 K. B. 166 ; 79 L. J. K. B. 595 : 102 L. T. 
678, King v. Board of Education. 

3* (’07) 81 Bom. 604, Bhai Shankar Nanabbai v. 
Municipal Corporation, Bombay. 

4. (’06) 10 0. W. N, 991, Bhandi Singh v. Bamadhin 
Boy. 

5. (1887) 18 Q. B. D. 704 : 66 L. J. Q. B. 315:67 L. T. 
643 t 86 W. B. 611, B. v. County Court Judge of 
Essex. 

6 . (’40)1 44 C. W. N. 709 : 27 A. I. B. 1940 P. C. 105 : 

I. L. B. (1940) Mad. 699 ; I. L. B. (1940) Kar. P. C. 
194 : 87 I. A. 222 ; 108 I. 0. 231 (P. 0.), Secretary of 
State v. Mask & Co. 

,7. (1859) 6 C. P. (N. S.) 836 : 28 L. J. 0. P. 242 : 7 
W. E. 464, Wolverhampton New Water Works Co. v. 
Bowkes Ford. 

8 . (’48) 80 A. I. B. 1943 Pat. 84 : 21 Pat. 449 : 201 
1. Ot 466, Muhammad Israil v. Patna City Munici¬ 
pality. 


Dr Nares Chandra Sen Ouvta slljoj/; 

Chandra Basah — for Respondent. 

G. N. Das J.—This ig an appeal by the defen¬ 
dant, Municipal Commisgioners of North Bar. 
rackpur Municipality against an order of remand 
passed by Mr. K. C. Das Gupta learned District 
Judge Alipur, District 24 Parganas. 

[ 2 ] The plaintiff’s case is that he was a 
lessee of certain lands for a term of nine years 
from 12-2-1930. that on 27-2-1939 he applied for 
the grant of a licence under s. 370 (l) (is), 
Bengal Municipal Act, 1932, for ostablighing a 
brick field on the said land. The defendant 
wrongfully, unjustly, maliciously and illegally 
refused the prayer and by a letter dated 25-3.1939 
informed him of the fact of refusal. On 24 -li.igS 9 
the plaintiff filed a second application which 
was similarly refused and the plaintiff was 
informed of the fact of refusal by a letter dated 
14-121939. On 19 2-1941 the plaintiff filed another 
applicafidn which was refused on 15 2 1942 at a 
meeting of the Commissioners. The resolution 
was passed by the Chairman and bis party 
maliciously giving certain reasons, but the real 
reason was that the plaintiff and his uncle had 
a brick-field at Carulia, the Chairman wanted 
2 lacs of bricks from the. plaintiff and his uncie 
at pre-war rate, though the price of bricks had 
gone up abnormally, the plaintiff agreed and 
supplied the bricks but when the plaintiff's men 
went to collect the bill for the price of the 
bricks supplied, the Chairman did not pay but 
laid a false charge that the plaintiff bad pro¬ 
mised to pay a bribe of Rs. 1000 to another 
person for securing the licence applied for. The 
Chairman also set up the school boys to put 
forward a claim to the said land as a playground 
and v/as instrumental in the filing of criminal 
cases against the plaintiff. The plaintiff was 
convicted in the trial Court but was acquitted 
on appeal. The plaintiff prayed for the following 
reliefs ; (a) For a declaration that the resoln- 
tion' passed on 15-2.1012 is arbitrary, illegal, 
unjust and ultra vires and is liable to be set 
aside, (b) For a mandatory injunction directing 
the defendant to forthwitib grant a licence under 
S. 370(1) (ix), Bengal Municipal Act 1932. (c) For 
damages for rs. lOOO for wrongfully and arbl- 
trarily preventing the plaintiff from burning and 
baking bricks, titles etc., for the last four brick 
manufacturing seasons. 

[ 3 ] The defendant filed a written statement 
denying the allegations as to malice and dis- 
puting the claim both on the merits and on the 
ground of limitation and pleading absence of 
jurisdiction of the civil Court to try the suit. On 
the pleadings, nine issues were raised. The 
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parties by a joint petition filed on 12-5-1943 
prayed for a decision of some preliminary issues 
viz,, issues 1, 3 and 5 i. e. maintainability of the 
suit, jurisdiction of the Court and limitation. 
The prayer was allowed and the parties were 
beard on these issues only. 

[ 4 ] As a result of such hearing the trial 
Court held that the civil Court had no juris* 
diction to try the suit, that the plaintiff might 
get damages for an insignificant amount but in 
the facts of the case the Court in its discretion 
would not make the declaration. The Court held 
that the suit was not barred by limitation. In 
the result the suit was dismissed with costs. 

[ 5 ] The plaintiff preferred an appeal to the 
Court of the District Judge. The learned 
District Judge held that the civil Court bad 
jurisdiction to try the suit, that the suit was 
maintainable except as regards the prayer for 
mandatory injunction, that the suit was in time; 
the appeal was accordingly allowed and the case 
remanded to the trial Court for a decision of 
the other issues. 

Cel The defendant has appealed to this Court. 
Mr. Banerji who appears in support of the ap¬ 
peal has urged ( 1 ) that the civil Court had no 
jurisdiction to try the suit;* (2) that the claim 
for damages was not maintainable. 

[ 7 ] We shall deal with these points seriatim. 
In order to deal with the first point, a few facts 
have to be stated. The last application for a 
licence was made by the plaintiff on 19-21941. 
At a meeting of the Commissioners of the Muni¬ 
cipality held on 16-11-1941 a motion was spon¬ 
sored by Mr. Chatterjee for the grant of a licence 
to the plaintiff under s. 370 ( 1 ) (ix), Bengal 
Municipal Act, for establishing a brick field on 
the disputed land. The motion was seconded by 
Mr. Dutt. Objections of various officers to the 
grant of a licence at the proposed site were read. 
It was resolved that the local conditions should 
be ascertained, a committee was appointed for 
the purpose with a request to the committee to 
submit a report by 10 1-1942. 

[e] The committee submitted a report which 
set out the fact that the committee had consi¬ 
dered all view points of the local people, the 
proposals of the applicant, the opinions expres¬ 
sed by the Sub-divisional Magistrate, the In¬ 
spector of Police, the Superintendent of Post 
Office and the Director of Public Health and 
opined that the licence should not be granted 
for amongst others the following reasons : (1) 
The proposed brickfield would aggravate the 
existing nuisance; ( 2 ) the site was not large 
enough for locating the kiln at a safe distance; 
( 3 ) the land being low, the smoke from the 
chimneys would affect the existing dwelling 
houses; ( 4 ) the land can be utilised by the plain¬ 


tiff for other purposes; ( 5 ) protest by the inha¬ 
bitants of the locality; (6) similar application 
was refused previously and the Chairman assured 
the Director of Public Health that no sanction 
would be granted in future. 

[ 9 ] The matter was considered by tbe Com¬ 
missioners at a meeting held on 15-2-1942. The 
motion for accepting tbe report and for refusing 
the licence and an amendment thereto were 
duly proposed and seconded. The motion was 
accepted and the amendment was lost by 9 votes 
to 4 . 

[ 10 ] Section 370 of the Act reads as follows : 

*‘{1) No person shall use or permit to be used any 
place .... without a licence from the Coiumissloners 
(which shall be renewable annually) for any of the 

following purposes, namely 

• • • 

(ix) for burning or baking bricks, tiles, pottery, or 
lime whether for trade or private purpose. •. • • 

(2) A license for any of the purposes mentioned in 
sub-s. (1) shall not be withheld unless the Com¬ 
missioners at a meeting have reason to believe that tbe 
business which it is intended to establish or maintain 
would be tbe cause of annoyance, ofience or danger to 
persons residing in or frequenting tbe immediate • 
neighbourhood or that the area should be for general 
reasons kept clear of the establishment of such business- 

[ 11 ] The resolution in the present case was 
considered at a meeting of the Commissioners of 
the Municipality. The Commissioners accepted 
the report of the committee. The report sub¬ 
stantially conforms to the requirements of the 
section, the proposal being regarded as a nuis¬ 
ance to the locality. The question is whether 
the action of the Commissioners is justiciable by 
the civil Court. 

[12] Section 631 of the Act runs as follows : 

“Any person aggrieved by an order refusing a license 

under this Act, may notwithstanding anything con¬ 
tained elsewhere in this Act, within thirty days appeal 
to the Local Government whose decision shall be final 
and shall not be questioned in any Court.” 

[13] Mr. Banerji for the appellant Munici¬ 
pality contends that the remedy provided foe in 
the Act is exclusive and a.suit in a civil Court 
is barred. Dr. Sen Gupta for the respondent 
urges that an appeal to the local Government 
was not filed and as his client challenges the 
action of the Municipality as arbitrary and 
malicious, a suit in tbe civil Court lies. Dr. Sea 
Gupta has relied on the case in (1890) 24 Q. B. 
871.^ In this case the prosecutor (Mr. Westbrook) 
was a Collector of rates for the parish of St. 
Pancras and applied to the vestry to be allowed 
to retire on superannuation allowance. The vefltiy 
upon an erroneous opinion that the Metropolis 
Management Act did not give any discretion to 
the vestry to reduce the allowance, decided to 
permit Mr. Westbrook to retire but without any 
allowance. A writ of mandamus was issued calling 
upon the vestry to consider the application of Mr- 
Westbrook to receive the allowance fixed by 
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Act, the Oouit (liOcd Oolei'idge and Mathews J.) 
direoted> that the mandamus should go. The 
vestry appealed. The appeal was heard by Lord 
Esher and Fry L. J. Their Lordships of the 
Court of appeal modified the rule, on the con¬ 
cession of the counsel for the vestry. Dr. Sen 
Gupta relies on the following passage in the 
judgment of Lord Esher at p. 375: 

'*! have no doubt about that the vestry should take 
his application into their fair consideration and do 
xvbat they think fair to the man under the oircum* 
stances, and if they do this, I have equally no doubt 
that the Legislature bas entrusted the sole discretion 
to them; and that no mandamus should go (o them to 
alter their decision. But they must fairly oonsider the 
application and exercise their discretion on it fairly 
and not take into account any reason for their decision 
which is not a legal one. If people who have to exer¬ 
cise a public duty by exercising their discretion take 
into account matters which the Courts consider not to 
be proper for the guidance of their discretion, then in 
the eye of the law, they have not exercised their 
discretion." 

Cl3a] In this case the vestry acted upon an 
erroneous view of their powers under the Act, 
they erroneously thought that the Act merely 
entitled them either to grant or to reject the 
application and did not confer on them the 
power to fix any allowance short of that men. 
tioned in the Act. The case was therefore one 


whether on the terms of a particular statute the 
jurisdiction of a civil Court is barred or not. 
Moreover in the present case the Municipality 
considered the application fora licence and gave 
reasons for its refusal which satisfied the require¬ 
ment of the statute. 

[ 16 ] The question how far the jurisdiction of 
the civil Court has been ousted by statute 
depends mainly on the terms of the particular 
statute which created the jurisdiction of the 
domestical tribunal and cannot be answered in 
the abstract. We may refer to some of the cases 
bearing on the point. In 3 l Bom. 601 ,^ where an 
action was laid on the Original Side of the High 
Court of Bombay to set aside an election of a 
Councillor by the Justices on the ground inter 
aha that the election was held on a day not 
originally notified. A plea of demurrer was 
raised to the effect that the jurisdiction of the 
High Court was barred by S. 33 , City of Bombay 
Municipal Act which vested the Chief Judge of 
the Small Cause Court as the tribunal for deter¬ 
mining the validity of an election and provided 
that “the said Chief Judge’s order shall be con¬ 
clusive.-’ In holding that the demurrer was good, 
Sir Lawrence Jenkins C. J. at p. 600 made the 
following observations: 


where the vestry acted under a misconception of 
their jurisdiction and did not exercise their dis¬ 
cretion in a proper manner. 

Cu] Dr. Sen Gupta also relies upon the 
following observations of Cozens-Hardy M. R. 
in (1910) 2 K. B. 165® at p. 176: 

"On any other view it seems to me the decision 
was so perverse as really to amoant to a non-exercise 
of the jurisdiction entrusted to the Board." 

In this case the local education authority of 
Swansea paid salaries to teachers in non- provided 
school at a lower rate than that paid to teachers 
in provided schools who were equally qualified and 
were teaching the same subject. On a complaint by 
the managar of a non-provided school, the Board 
pf Eduction decided that there had been no such 
failure by the local education authority on the 
ground that there was no statutory right to 
receive a particular salary. A rule for a writ of 
certiorari and mandamus was made absolute 
by the Divisional Court on the ground that the 
^cal education authority bad no power to dis¬ 
criminate between provided and non-provided 
schools as such in the matter of salary paid to 
the teachers. The Board of Eduction appealed. 
The appeal was dismissed by the Court of ap¬ 
peal (Cozens-Hardy M. R., Farwell L. J. and 
Buckley L. J.) 

[ 15 ] Both the above cases related to applica¬ 
tion for a mandamus. The principles applicable 
ioi the issue of a mandamus are in our opinion 
not- a safe guide foe determining the question 


“But where a special tribunal, out of the ordinary 
course is appointed by the Act todetermiuc questious as 
to rights which are the creation of that Act, then 
except so far as otbeewise expressly provided or neces¬ 
sarily implied, that tribuDal’s jurisdiction to determino 
those questions is exclusive." 

"It is an essential condition of those rights that they 
should be determined in the manner prescribed by tbe 
Act to which they owe their existence. In such a case 
there is no ouster of the jurisdiction of tbe ordinary 
Courts, for they never had any, there is no change of 
the old order of things; a new order is brought into 
being." 

To the same effect are the observations of 
Mookerji in 10 C. w. N. 991* at p. 997: 

"It is an elementary rule of construction of statutes, 
as 8tated(by Lopez L. J. in (1887) 18 Q. B. D. 704» at 
p. 708 that in case of an Act which creates a new 
jurisdiction, or a new procedure, new forms, or new 
remedies, tbe procedure forms, or remedies there pre¬ 
scribed and no others must be followed." 

In both the' cases referred to, tbe alternative 
forum created by the statute was not availed of; 
nevertheless it was held that the jurisdiction of 
the civil Court was ousted. 

[17] In 44 C. W. N. 709® where the plaintiff 
respondent filed a suit in the civil Court for 
recovery of excess duty realised under the Sea 
Customs Act after an unsuccessful appeal to the 
Collector of Customs, their Lordships of the 
Judicial Committee were of opinion that the 
jurisdiction of the civil Court was excluded by 
tbe order of the Collector of Customs in view of 
the finality clause in S. 188 of the Act. Their 
Lordships did not decide tbe question whether, 
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prior to taking an appeal under s. 188, resort 
can be had to a civil Court or whether the 
remedy given by the statute was exclusive. 
Tbcir Lordships proceeded to observe that the 
determination of this question depends on the 
terms of the particular statute under considera¬ 
tion. In the facts of that case their Lordships 
held that the case fell within the third class 
stated by ^Vill3 J. in (1859) 6 C. P. (N.s) 336^ at 
p. 356 and held that the jurisdiction of the civil 
Coui't was barred. At p. 716, their Lordships made 
the following pertinent observations: 

‘ it is settled law that the exclusion o£ the jurisdiction 
of the civil Courts is not to be readily inferred, but that 
such exclusion must either he expressed or clearly 
implied. It is also well settled that even it jurisdiction 
is so excluded the civil Courts have jurisdiction to 
examine into cases, where the provisions of the Act 
have not been complied with or the statutory tribunal 
bus not acted in conformity with the fundamental, 
principles of judicial procedure”. 


[I8l In the present case,the Municipality refus- 
ed to grant the licence at a meeting and gaye 
^reasons which satisOed the requirements of the 
statute. They considered the suggestions of the 
plaintiU, the objections to the grant of licence 
[from otiicial and non ofQcial bodies. There was 
no failure to comply with the fundamental prin- 
ciples of judicial procedure. 

[19] It was suggested that the motive which 
led the Chairman and the majority of the 
members to cast their vote was improper. It 
would be a dangerous thing for the Court to 
embark on an inquiry into such motives. In 
A. I. R. 1943 Pat. 34* at p. 38 Harries C. J. 
observed that: 

It has lon^ been established that if a person has a 
right to do an act, it matters not that be was actuated 
by extraneous motives when be did it.” 

The question whether in the facts of the 

present case, the grant of licence would cause 

annoyance, offence or danger was entirely for 

the Municipality to decide. The Municipality did 

decide this and gave reasons in terms of the 

statute. It is not for the civil Court to sit in 

judgment over the decision of the Municipality, 

[ 20 ] Moreover, the civil Court. cannot, at 
this date direct the Municipality to grant a 
licence for the year 1941-1942 or for an earlier 
year. The licence is granted for one year and 
has to be renewed annually. Even if a declara- 
tion is now made that a licence for the year 
1941-1942 should be granted, that would be of no 
avail to the plaintiff to enable him to secure a 
licence in a future year when conditions may 
have changed. In its discretion the Court would 
refuse to grant a declaration which would be 
mfructuous. 

[ 21 ] It has been argued that such a declara¬ 
tion would entitle the plaintiff to recover 
damages as prayed for. It can hardly be said 


that the refusal to grant a licence in Febrnary 
1942 was the proximate cause for the damages 
claimed. The allegations in the plaint are vague. 
In our opinion, the trial Court was right in the 
view it took of the rights of the parties and in 
dismissing the suit. 

[ 22 ] The result, therefore, is that this appeal 
is allowed, the judgment and decree of the 
learned District Judge are set aside and those of 
the learned Munsif are restored with costs in this 
Court and the lower appellate Court. 

Lodge J—I agree. 

s.c. Appeal allowed. 


A. I. R. (35) 1948 Calcutta 214 [G. N, 99.] 
Harries C. J. and B. K. Mdkherjea J. 

Skyam Sundar Halwasiya—Appellant v, 
Jodhraj Halwasiya — Respondent. 

A. F. O. O. No. 60 of 1947, Decided on 19-11-1947. 
from order of Edgley J., D/- 3-7-1947. 

Letters Patent (Cal), Cl. 15—Contempt—There 
is distinction between civil and. criminal contempt 
—Order passed by Single Judge, held was for cri¬ 
minal contempt and was not appealable—Contempt 
of Court. 

In Englieb law, a distinction has been drawn between 
contempts of a criminal nature and contempts of civil 
nature. This distinction is not grounded on any techni¬ 
cal rule of English law, but on sound juridical princi¬ 
ples, and in the absence of any legislative enactment on 
the point, the Courts in India should adopt this distinc¬ 
tion. The mere fact that a proceeding in respect of 
which an order is made is a civil proceeding certainly 
does not make it a civil contempt; nor the fact that an 
order for imprisonment has been made necessarily 
makes It criminal. The question whether the order for 
committal or attachment made in a contempt case has 
been or has not been made in the exercise of criminal 
jurisdiction would have to 'be determined on the 
ground as to whether the penalty was imposed as a 
method of enforcing the order or processes. of a civil 
Court or it was a summary punishment for. a criminal 
act which tended to impede or obstruct the course of 
justice: 20 A. LB. 1933 Bom. 108, Bel. on; 25 Cai. 236 
(F. B.), Disting.; 5 A. I. B. 1918 Cal. 988 (S.B.); (1819) 
15 P. D. 59 and 1913 A. C. 417, Bef. [Paras 8, 10,14] 

A Single Judge of High Court dealing with contempt 
of a criminal nature is exercising criminal jurisdiction 
and an order passed by him is not appealable under 
Cl. 15, Letters Patent. 

In a civil suit by P against D on the Original Side 
of the High Court, one O was instructing D’s oounseL 
D requested Q to depose in the suit in his favour. 
After the heaving of the case was adjourned P left the 
court room and as soon as G came out and stepped 
into the veranda P seized him by the throat and 
abused him threatening to kill him if he would dare 
depose in the suit against him. The Judge issued a mle 
calling upon P to show cause why he should not be 
committed for contempt of Court. P appeared to 
show cause and offered an unqualified apology through 
his counsel. The Judge, however, held an enquiry and 
having found that P actually abused and assaulted G 
and that he did so in order to intimidate him and to 
interfere with the proper administration of justice 
directed P to be committed to prison for a period of two 
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■veeka and,«ln addition to that, to pay a fine of Ra. 400. 
'In an appeal under 01. Id : 

fTefd that the order-complained of roust be deemed to 
'have b^n made by the Judge in the exercise of crimi¬ 
nal juriadiotion and oonsoqueutly an appeal would not 
•Ke under Cl. 16 of the Letters Patent. [Parns 10,18J 

(The Court expressed an opinion that the sentence 
passed was very much excessive in view of the fact that 
P on the very first day threw himself unreservedly on 
the mercy of the Court and tendered unqualified 
apology through his counsel, and that the santenco of 
fine would have been sufiioieot and that it was a case 
in which the Provincial Government might well ex¬ 
ercise, their powers of clemency and remit the period of 
imprisonment.) [Pava 11] 

Cases referred :— 

;1. (’83) 7 Bom. 5, Nanivahoo v. Narotamdas. 

2. (’33) 67 Bom. 2<J6 : 20 A. I. 11. 1933 Bom. 108 : 
143 I. C. 691, Narayancao Vithal v. Solomon Alonsea. 

3. (1890) 15 P. D. 59, O’Shea v. O’Shea. 

- 4 . (’13) 1913 A. C. 417 : 82 L. J. P. 74 : 109 L. T. 1, 
Scott V. Scott (No. 1). 

S. (’98) 25 Cal. 236 (F. B.), Mohendra Lall Mitter v. 
Anundo Goomar . 

• 6 . (’18) 45 Cal. 169 : 5 A. I. K. 1918 Cal. 988 :45 I. C. 
338 : 19 Cr. L. J. 630 (S.B.), In re Moti Lai Gho-e. 

B< K. Mukherjea J.—This appeal is directed 
against an order made by Edgley J. on 3 - 7 - 
1947, by which the present appellant, who was 
the plaintiff in a civil suit, has been commit¬ 
ted to prison for contempt of Court and further 
directed to pay a fine of Rs. 400. The facts so 
far as are material for our present purposes may 
■be shortly stated as follows : 

[a] The appellant Shyam Sunder Halwasiya 
■brought a civil suit against Seth Jodhraj Hal- 
"waisya in the Original Side of this Court which 
was registered as suit No. 1227 of 1946 and the 
suit came up for hearing before Edgley J. on 
23-6-1947. On the afternoon of 24.6-1947, the 
plaintiff, who bad examined himself as a 
witness in this case, was under cross examina¬ 
tion by the defendant’s counsel and before the 
cross-examination was finished the case was 
adjourned till the day following. It appears 
that one Gajanand Cbamaria was instructing 
the defendant’s counsel while he was cross-exa. 
mining the plaintifi, and it is said that the 
defendant requested Gajanand to depose in the 
suit in his favour. After the bearing of the case 
was adjourned, the plaintiff left the court room 
before Gajanand and defendant and he waited at 
iihe veranda which is immediately outside the nor- 
them wall of the room. As soon as Gajanand came 
out and stepped into the veranda the plaintiff, 
it is said, seized him by the throat and abused 
him threatening to kill him if he would dare 
depose in the suit against him. Edgley J., was 
otill in court room hearing another matter and 
'Gajanand through a learned counsel brought 
this incident to the notice of the learned Judge, 
’Who directed him to put m a formal petition. 
’She petition was filed on 25th June and a rule 


was issued calling upon the plaintiff to show 
cause why he should not be committed for con¬ 
tempt of Court. The plaintiff appeared to show 
cause on 26-C-1947 and offered an unqualified 
apology through his counsel. Having regard to 
the seriousness of the charge, Edgley J.. thought 
that an enquiry should be held and thereupon 
affidavits were filed and the deponents were verb- 
ally examined in Court. The learned Judge came 
to the conclusion that the plaintiff had actual, 
ly abused and assaulted Gajanand on 24-G-1947, 
and he did so in order to intimidate him and to 
interfere with proper administration of justice. 
On these findings the learned Judge directed the 
appellant to be committed to prison for a period 
of two weeks and in addition to that pay a fine 
of Es. 400. It is against this judgment that the 
plaintiff has filed the present appeal. 

[8] The learned counsel appearing for the 
respondent has taken a preliminary objection 
cballengiug the competency of the appeal. It has 
been contended that the order passed by a single 
Judge of this Court in exercise of criminal juris¬ 
diction cannot be challenged by way of appeal 
under cl. 15 of the Letters Patent. The point is 
an important one and as it appears not to have 
been considered in any other previous decision 
of this Court we deem it necessary to examine 
the matter carefully. 

C4] The material portion of clause 15 of the 
Letters Patent bearing on this point runs as 
follows: 

“And we do further ordain that an appeal shall lie 
to the said High Cojit. of Judicature at Fort William 
in Bengal from the Judgment (.not being a sen¬ 

tence or order . .. made in the exercise of criminal 
jurisdiction) of one Judge of the said High Court...” 

The whole controversy centres round the point 
as to whether the order of Edgley J. was passed 
in the exercise of criminal jurisdiction and 
if this question is answered in the affirmative 
obviously this appeal will be incompetent. 

[5] Mr. Gupta appearing for the appellant 
has argued before us that the expression ‘"crimi- 
nal jurisdiction” occurring in cl. 15 of the Let- 
ters Patent refers to and means the jurisdiction 
that is exercised by a Judge of this Court under 
clauses 2-2 to 29 of the Letters Patent and as 
these clauses apparently do not cover a case of 
indicting penalty for contempt of Court an ap¬ 
peal is not barred under cl. 15 of the Letters Pa¬ 
tent. The contention though plausible at first 
sight does not appear to us to be sound. It ie 
true that the various clauses of the Letters Pa¬ 
tent classify the different jurisdictions of this 
Court under different heads and Clauses 22 to 
29 come under that part which is beaded as 
“Criminal Jurisdiction”. Mr. Gupta may be 
right in bis contention that these clauses contem- 
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plate what is ordinarily known as criminal 
trial, and this is clear from the provision of 
cl. 25 which lays down that there shall be no ap¬ 
peal to the High Court of Judicature at Fort 
William in Bengal: 

“from any sentence or order passed or made in any 
criminal trial before the Courts of Original criminal 
jurisdiction which may be constituted by one or more 
Judges of the said High Court.” 

[63 It would be pertinent to point out here 
that in the Letters Patent as it stood before the 
amendment of 11-3-1919, the expression used in 
c). 15 was “sentence or order passed or made in 
any criminal trial" and not “an order made in 
the exercise of criminal jurisdiction". As the 
orders in contempt cases arising out of civil pro¬ 
ceedings cannot ordinarily be said to have been 
made in course of a criminal trial, it was held 
by Sargent 0. J. in 7 Bom. 6 ^ that an appeal 
would lie against an order for attachment for 
contempt under cl. 15 of the Letters Patent as 
it then stood. Beaumont, C. J., was apparently 
not properly informed when in commenting on 
this decision in a subsequent case reported in 
67 Bom. 286 ^ he observed that the exact wor- 
ding of cl. 15 of the Letters Patent was overlook¬ 
ed by Sargent C. J. , in the previous case. It 
is clear, however, that the amendment of the 
Letters Patent in the year 1919 deliberatley 
changed the expression, and the expression “cri¬ 
minal jurisdiction" apparently has a wider con- 
notation than a "a criminal trial" as used in ol. 
26 of the Letters Patent. If the jurisdiction 
which the Judge exercises in a contempt matter 
is Criminal jurisdiction it is immaterial in our 
opinion whether the jurisdiction was derived 
from the Letters Patent or existed apart from 
it which was expressly preserved by cl. 38 of the 
Charter and we do not think that it would be 
correct to say (hat an appeal would lie against 
an order made in the exercise Of criminal juris- 
diction simply because there was no criminal 
trial in accordance with the provisions of Clau- 
ses 22 to 29 of the Letters Patent. 

[7] This leads us to enquire as to whether 
the order appealed from in the present case is 
or is not made in the exercise of criminal jurisdic¬ 
tion. 

[8] Subject to statutory provisions, if any, all 
superior Courts of record possess the inherent 
power of inflicting punishment for acts which 
amount to contempt of Court. In Eiiglish law a 
distinction is made between a contempt which 
is criminal and one which is not so, and under 
S. 31 of the Judicature Act of 1925, (which cor. 
responds to S. 47 of the Judicature Act of 1878 ,) 
no appeal lies from any judgment of the High 
Court in any criminal cause or matter. The ques¬ 
tion has come up for consideration in various 


cases before the English Courts as to whether the 
order made in a particular contempt case is an 
order made in a criminal cause or matter. The 
mere fact that the proceeding in respect of 
which the order is made is a civil proceedbg 
certainly does not make it a civil contempt; nor 
the fact that an order for imprisonment has 
been made necessarily makes it criminal. The 
distinction in English law is based on the 
ground as to whether the words or acts complain. > 
ed of constitute an obstruction of or interference 
with the administration of justice and hence 
amount to a public injury, or it merely involves 
disobedience to judgments, orders or other pro¬ 
cesses of the Court and hence rank merely as 
private injuries. * 

[9] An elaborate discussion pf these questions 
will be found in the judgment of the Court of 
Appeal in England in (1890) 15 P. D. 69 ® and 
that of the House of Lords in (1913) A. 0. 417.* 
The principles adopted by the English Courts 
are that a mere disobedience to an order of the 
Court by a party to a suit or proceeding even if 
wilful would not make it a crime. It implies 
primarily as between the parties to the proceed- 
ing a right to exercise or a liability to submit 
to a form of a civil execution or certain civil 
processes; though as between the party in defa¬ 
ult and the State a penal or disciplinary method 
is to be employed by the Court to enforce com- 
pliance with its order. As Cotton, L. J., observed 
in (1890) 16 P. D. 69®: 

“There are many coDtempts of Court that are not of 
a criminal nature; for instance, when a man dees not 
obey an order of the Court made in some civil procco' 
ding, to do or to abstain from doing something—as where- 
an injunction is granted in an action against a defen* 
dant, and be does not perform what he is ordered to per¬ 
form, and then a motion is made to commit him for 
contempt—that is really only a procedure to get some¬ 
thing done in the action, and has nothing of a criminal 
nature in it.’* 

On the other band, when the acts complained, 
of involve scandalizing of a Judge or intimida^ 
tion or corruption of jurors or witnesses in a suit 
or the prejudicing of the case of any litigant ia 
any pending proceeding such acts must cer<- 
tainly amount to criminal acts. (Vide per Lord 
Atkinson in 1913 A. c. 417* at 455). These ara 
public injuries and the offender aims at tainting 
the source of justice and obtain a result of a- 
legal proceeding different from that which 
would follow in the ordinary course. 

[I03 Mr. Gupta has drawn our attention to- 
certain observations of Lord Atkinson in (1913) A- 
O. 417* at p. 466 and he has argued that the dis¬ 
tinction between civil and criminal contempt as- 
made in English Courts is an artificial dis¬ 
tinction which leads to various anomalies and 
these artificial rules should not be introduced 
into our law. The only anomaly pointed out by 
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liord Atkinson in the oaae referred to above is 
that disobedience of an injunction or order of 
the Oourt by a party upon whom the order is 
imposed is held to be a civil contempt in Eng. 
lisb law, whereas it is regarded as a criminal 
contempt if the same act is committed by an 
outsider wbo was no party to the suit. It may 
be, as Lord Atkinson points out, that the results 
are somewhat anomalous. But the distinction 
is sought to be made expressly on the ground 
that a person who is not a party to a suit or 
proceeding and is not amenable to the jurisdic¬ 
tion of the Court in the suit itself has no right 
to thwart or obstruct any order which the Oourt 
passes in respect of the subject-matter of the 
suit, and in this sense his acts would amount to 
obstruction or impeding the course of justice. Be 
that as it may, we are not certainly bound to 
follow any decision of the English Courts unless 
it is in consonance with the principles of equity, 
justice and good conscience, and we can import 
the English precedents only in cases where there 
is a total absence of Indian law on the particular 
subject. We need not and should not adopt any 
rule of English law which is based upon any 
technicality of the English system or seems to 
us to be artificial in its character. But the broad 
distinction made in English law between civil 
and criminal contempt is, in our opinion, not 
grounded on any technical rule of English law, 
but pn sound juridical principles, and in the 
absence of any legislative enactment on the point, 
we do not think that we should bestitate to adopt 
that. The question whether the order for commit¬ 
tal or attachment made in a contempt case has 
been or has not been made in the exercise of 
criminal jurisdiction would, in our opinion, have 
to be determined on the ground as to whether the 
penalty was imposed as a method of enforcing 
the order dr processes of a civil Court or it was 
a summary punishment for a criminal act which 
tended to impede or obstruct the course of justice. 
On this view we have taken, it is clear that the 
order complained of must be deemed to have 
been made by the learned Judge in the exercise 
of criminal jurisdiction and consequently an 
appeal would not lie under cl. 15 of the Letters 
Patent. The view which we are taking receives 
entire support from the decision of the Bombay 
High Court in 67 Bom. 286:^ As I have said above, 
there is no express decision of our Court on this 
point. The decision in 25 Oal. 236,^ to which our 
attention has been drawn by Mr. Gupta, does not 
at all consider this point and this decision can 
certainly be supported on the wording of the 
Letters Patent as it existed at the date when the 
decision was made. 

. fll] If we could entertain the appeal we would 
have certainly considered the sentence that has 
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been passed in this case to bo very much exces¬ 
sive. On the first day that the plaintiff appeared 
before Edgloy J., bo throw himself unreservedly 
on the mercy of the Court and tendered unquali- 
ficd apology through his counsel. There is no 
clear finding as to what was the nature of the 
abusive language that was used by the plaintiff. 
The fine which was imposed upon him, we arc 
told, has already been paid, and as stated above 
if the appeal was competent we would have no 
hesitation in setting aside the sentence of impri- 
sonment. As we ate powerless to interfere, we 
can only say that it would be open to the appel¬ 
lant to approach the Provincial Government who 
in the e.xercise of their clemency might remit the 
sentence of imprisonment that has been made in 
this case. We stay the execution of the sentence^ 
for a further period of two months from this 
date, and the sureties will continue. 

[123 The appeal is dismissed as incompetent. 
There will be no order as to costs. 

[13] Harries C. J— I entirely agree. 

[14] In English law a distinction has been 
drawn between contempts of a criminal nature 
and contempts of a civil nature. Generally, the 
distinction seems to be that contempts which 
tend to bring the administration of justice into 
scorn or which tend to interfere with the due 
course of justice are criminal in their nature, 
but that contempts in disregarding orders or 
judgments of a civil Court or in not doing some¬ 
thing ordered to be done in a case are not cri¬ 
minal in their nature. 

[ 16 ] If a contempt is criminal in its nature it 
is difficult to resist the conclusion that a Judge 
dealing with such a contempt is exercising cri¬ 
minal jurisdiction. English Courts have now held 
that a sentence passed in respect of a criminal 
contempt is a sentence passed in the exercise of 
a Judge’s criminal jurisdiction. 

[16] Mr. Atul Chandra Gupta argued strenu. 
ously that Courts in India should not accept this 
distinction which has been made in English law. 
He urged that the distinction was a purely tech, 
nical one and based on no good reason whatso- 
ever. My learned brother Mukherjea J., however, 
has pointed out that the distinction rests on a 
very firm juridical basis. Mr, Gupta urged that 
this Court should not make this distinction unless 
it was satisfied that it was based on equity, jus¬ 
tice and good conscience. I agree with my learned 
brother that the rule of equity, justice and good 
conscience requires us to make the same distinc¬ 
tion in this Court. 

[17] However, the matter is not open for dis- 
cussion because I find that in 45 Cal. 169^ this 
Court drew this very same distinction. At page 
240 Mookerjee J. observed : 
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"A criminal contempt is conduct that is directed 
against the dignity and authority of the Court. A civil 
contempt, on l!ie other hand, is failure to do something 
oi'dercd lo be done by a Court in a civil action for the 
benefit of the opposing party therein. Consequently, in 
the case of a criminal contempt, the proceeding is for 
punishment of an act committed against the Majesty of 
the Law, and. as the primary purpose of the punishment 
is the vindication of the public authority, the proceeding 
conforms, as nearly as possible, to proceedings in cri- 
ininil case.s. In the ease of civil contempt, on the other 
hand, the proceeding in its initial stages at least, 
when the purpose is merely to secure compliance with a 
judicial order made for the benefit of a litigant, may be 
deemed instituted at the instance of the party interested 
and thus to possess a civil character.” 

It will be seen that this Court has approved 
of the distinction and therefore we must accept 
and apply the distinction made in English law. 

[18] It is quite clear that the contempt alleged 
in this case was of acriminal nature,and I think 
it is impossible to argue that in dealing with this 
matter Edgiey J. was exercising no criminal but 
joivil jurisdiction. He was dealing with a matter 
criminal in its nature, and the judgment he deli- 
vered was in my view a judgment delivered in 
the exercise of bis criminal jurisdiction. That 
being so no appeal can lie by reason of Cl. 15 of 
'the Letters Patentof this .Court. 

[19] I further agree with my learned brother 
in the view that be takes of the punishment im¬ 
posed in this case. The appellant threw himself 
unreservedly upon the mercy of the Court and 
proffered an ample and unqualified apology. A 
fine in my view would have been sufficient: and 
I agree that this is a case in which the Provincial 
Government might well exercise their powers of 
clemency and remit the period of imprisonment. 

Appeal dismissed. 
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R. C. Mittek and Sharpe JJ, 

Sachindra Kumai- Bose—Judgment-dehtor 
^—Appellant v. Raj Kuniari Usha Prova De 
— Decreediolder — Respondent. 

. A. F. 0. 0. No. 67 of 1947, Decided on 19*1-1948 
2^2-194?'^^^ of Sub-Judge, Idt Court, Alipore, D/- 

High Courts (Bengal) Order (1947). Cl. 13, para 3 
Court of origin’—Appeal against order in execu- 
tion proceedings pending before Calcutta High 
Court before 15-8-47—Court of origin is executing 
Court and not decretal Court which passed the de- 
^.0® Appeal does not stand transferred to Dacca 
Hjgh Court though Court which passed the decree 
IS m East Bengal. 

Where a decree passed by a. Court in East Bengal 
was transferred to n Court in WestBeogal for execution 
and an appeal against an order of the executing Court 
m West Bengal was pending before the Calcutta High 
before the appointed date i. e. 15-8-1947: 

Held that the appeal did not stand automatically 
transferred to the Dacca High Court «in East Bengal 

of Order as 

the Court of origin in the clause must be taken to be 


A. I.R. 

not the Court where the suit was instituted bnt the 
Court where the execution proceedings were started. 

[Para 8] 

Chandra Sekhar Sen and Sambhunath Banerji 
(Sr .)—for Appellant. 

Syamacharan Mitter —for Respondent. 

Judgment.—The decree-holder opposite party 
instituted a suit for money against the judgment, 
debtor petitioner in the Court of the Subordinate 
Judge at Jessore. That suit was ultimately de. 
creed by this Court on appeal before August 1947. 
Before the appointed date namely 16th Augc^ 
1947, the decree-holder applied to the. Jessore 
Court for transmitting the decree for execution 
to 24.PargaDas. Before the appointed date the 
order of transmission was made and the District. 
Judge of 24.Parganas actually received the 
decree before the appointed date. Before tbe 
appointed date, an application for execution 
was made to the Subordinate Judge of 24.Parga. 
nas by tbe decree-holder. The judgment-debtor 
filed an objection under s. 47, Civil P. C. in that 
Court and that objection was decided by the 
Subordinat-e Judge against the judgment-debtor 
also before the appointed date. The miscellane¬ 
ous appeal with which we are concerned waa 
filed in this Court against the said order of tbe 
Subordinate Judge of 24.Parganas before the 
appointed date. So, the appeal was pending in 
this Court on tbe appointed date. The question 
before us is whether this appeal stands automati¬ 
cally transferred to the East Bengal High Court 
or has this Court still jurisdiction to decide tbe 
appeal ? The question depends upon the interpre¬ 
tation to be given to the words "Court of origin” 
occurring in para. 8, cl. 13 of the High Courts 
(Bengal) Order 1947. 

[ 2 ] Tbe contention of tbe learned advocate 
appearing for the appellant is that we have no 
jurisdiction to deal with this appeal because the 
Court of origin must be taken to be tbe Court 
where the suit was instituted, namely, the (Jonrt 
at Jessore. The contention of the decree-holder 
opposite party, however, is that as tbe appeal is 
against an order passed by the executing Conrti 
the Court of origin must be taken to be the Court 
where tbe execution was started and as that was 
a Court in West Bengal, namely, the Court of 
the Subordinate Judge of 24-Fargana5, this ap{)6al 
does not stand transferred to the Dacca High 
Court but is to be continued in this Court. No 
doubt the order of the Jessore Court transmitting 
the decree to 24-Parganas for execution gave the 
Court of the Subordinate Judge of 24-Pargana8 
jurisdiction to entertain the application for exe¬ 
cution, but after the transmission and before tbe 
decree was re-transmitted to the Court at Jessore 
on a certificate given by the Court of 24 -Parga- 
nas, tbe Subordinate Judge of 24 ‘Parganas had 
executive jurisdiction for the purposes of execu- 
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. tion. We hold that the Court of origin in the 
case before us must be taken to be not the 
Jessore Court where the suit was instituted but 
the Court where the execution proceedings were 
started. The view contended for by the learned 
advocate for the appellant would lead to mani¬ 
fest absurdity, for, if bis view be accepted, this 
appeal would have had to be decided by the 
High Court at Dacca. If that Court came to the 
conclusion that the case ought to be remanded, 
the Dacca High Court would have no jurisdiction 
to remand the case to the Court of execution 
because that Court, namely, the Court of the 
Subordinate Judge of 24 Pargana3 is not a Court 
under the jurisdiction of the Dacca High Court. 

[3] We accordingly hold that the Court of 
origin in this case is the Court of the Subordi¬ 
nate Judge of 24.Pargana9 and so this appeal 
does not - stand transferred to the Dacca 
High Court by reason of the provisions of 
the High Courts (Bengal) Order, 1947. Let this 
order be placed before the Pegistrar, Appellate 
Side, as early as possible. 

D. S. Order accordingly. 

A. I. R. (35) 1958 Calcutta 219 [C. N. 101.] 

B. C. Mitter and Amieud-din Ahmad JJ. 

Gostha Behari Be—Plaintiff — Appellant 
V. Puma Chandra Be and others — Respon¬ 
dents. 

Letters Patent Appeal No. 24 of 1914, Decided on 
29-4-1947, from judgment of Lodge J., in A. F. A. D. 
No. 68 of 1943, D/- 10-8-1944. 

(a) Hindu law—Religious endowment—Shebaits 
—Pprinciples applicable to trustees are applicable 
to shebaits in matter of alienations. 

Although shebaits are not strictly trustees the same 
principles, which are applicable to trustees, are applic¬ 
able to shebaits in the matter of alienations and bring¬ 
ing of suits and one of those principles is that where 
there are several trustees all of them must act together: 
(1895) 2 Ch. 273 and 6 C. L, J. 527, Eef. [Para 10] 

(b) Hindu law—Religious endowment—Shebaits 
—Managing shebait — Powers of — In particular 
debattar he may have power to grant leases of 
debattar property. 

A managing shebait has ordinarily the powers of 
management only, that is to say, to manage the wor¬ 
ship and carry on the day to day administration of the 
afiairs of the deity. But in k. particular debattar, the 
managing shebait may have larger powers. For in¬ 
stance, the deed of dedication itself may give him 
larger powers and by its terms define those powers, and 
if it did there would be nothing illegal in it. Hence in 
a particular debattar a managing shebait may have the 
powers to grant leases o! the debattar property. 

[Para 11] 

(c) Civil P. C. (1908), S. 100—Question of fact— 
Finding that managing shebait in certain debattar 
had power to grant leases of debattar property is 
binding of fact. 

In second appeal a finding of fact can only be revised 
if it be found that there is either no evidence in sup¬ 
port thereof, or it is based on evidence which is inad¬ 
missible in law. The finding that a person as managing 


shebait, had the power to grant the lease of the dcfbat- 
tar property is n finding of fact which is not open to 
revision in second appeal. [Para 12] 

Annotation (’‘14-Com.) Civil V. C., Ss. 100 and 
101, N. 28. 

(d) Hindu law—Religious endowment — Sheba¬ 
its—Alienation by—Principles applicable stated. 

The principles which govern alienations by trustees 
are applicable to alienations by ehebaits. Those prin¬ 
ciples ato as follows; The sale by a trustee for sale to 
himself or to a benainidar of his is absoluicly invalid. 
The reason being that a man cannot both be the ven¬ 
dor and tbi* purchaser. ll<it in other cases there is no 
absolute bar to a purchase by a trustee. A trustee can 
buy from the cestui que trust. There is no absolute bar 
but such a purchase would not bo upheld by tbe Court 
uuless the purchaser trustee show.s, an 1 the oous is on 
him, that he did not take advantage of his position as 
trustee and made tbe fullest disclosure at tbe time of 
tbo bargain. A trustee cannot also place bimself in 
such a position where there may be a possibility of 
conflict between his interest and his duty : 9 A. 1. It. 
1922 r. C. 235, Ref. [Para 14] 

Ca.^cs referred : — 

1. (1895) 2 Ch, 273 i G4 L. J. Ch. 523 : 72 L. T. 703 : 
43 W. R. .507, Huddersfield Rankiug Co. v. Lister & 
Son. 

2. (’07) 5 C. L. J. 527, Kokilasari Dasi v. Rudrau.iod 
Goswami. 

3. (’21) 48 I. A. 258 : 9 A. I. R. 1922 P. C. 235 : 48 
Cal. lUlD ; 02 I. G. 76 (P. C.), Raja Peary Mohan 
Mukerji v. Monohar Mukerji. 

Hiralal Lai Chaliravart]i nnrf Shyamadas Dhalla- 
charjya — for Appellant. 

Jpurbadhan ^lukherjee —for Respondents. 

R. C. Mitter J. — The subject mattei- of the 
suit in which tbe appeal arises is a tank belong¬ 
ing to a deity Sri Sri Cishalaksbi Thalturaui. In 
1S07 one Abboy Cbaran De purporting to act as 
a managing shebait granted a mourasi mokorari 
lease of tbe said tank to four persons, Annada 
Prosad Do and others at a rental of Rs. 15 per 
year. Abhoy Cbaran De died in lolo when an¬ 
other person became the managing shebait. In 
1916 tbe original lessees, Annada and others, or 
their heirs as tbe case may be, sold their lease¬ 
hold interest to Gostha Behari De, tbe plaintiff 
in the suit. In 1932 tbe villagers of tbe village 
claimed the deity to be a village deity and ap. 
pointed a committee to look after the affairs of 
the said deity. Two members of the committee 

let out the said tank to defendant 34. 

# 

[2] It is the plaintiff’s case that in 1034 he 
was dispossessed by defendant 34 aided by the 
members of tbe said committee. In 1936 he in¬ 
stituted the suit for declaration of his title as a 
mokorari mourashi tenant of the said tank, for 
pessession and for mesne profits. 

[8] One of the defences raised in the suit was 
that tbe deity was a village deity. That defence 
was negatived and it was found that the deity 
was a family deity of the Deys of that village. 
That defence has not been repeated either before 
us or before our learned brother Lodge J. 
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[4] The suit bad a chequered history. The 
learned Munsif decreed the suit in part by mak¬ 
ing a declaration of title in favour of the plain- 
tiff and giving him possession. But no decree 
was given for mesne profits. An appeal from his 
decree was heard by Mr. Roxburgh as he then 
was, who affirmed the decree of the trial Court. 
There was a second appeal to this Court by 
some of the defendants, being S. A. No. 1563 of 
1937. It was heard by Sen J., who set aside the 
decision of Mr. Roxburgh, as he then was, and 
remanded the case to the lower appellate Court 
giving specific directions regarding two points. 
He asked the lower appellate Court to record 
findings on the question as to whether there was 
a legal necessity for granting the lease which 
Abhoy gave in the year 1907 to Annada and 
others; and (2) whether Abhoy as managing 
sbebait of the deity had the power to grant the 
lease. 

[5] The learned Subordinate Judge of Howrah 
heard the matter after remand. He came to the 
conclusion that there was legal necessity for the 
said lease ; that Abhoy was the managing she- 
bait, and bad, as such, the power to grant leases 
without the concurrence or consent of the other 
sbebaits. 

[6] Against the judgment and decree of the 
learned Subordinate Judge some of the defen¬ 
dants preferred an appeal to this Court being 
Second Appeal No. 58 of 1943. That appeal was 
heard by our learned brother Lodge J. who al- 
lowed the appeal, but at the same time granted 
leave to file an appeal under the Letters Patent. 
The Letters Patent appeal was filed. It ia no. 24 
of 1944, which is now before us. 

[ 7 ] Lodge J. agreed with the lower appellate 
Court that there was legal necessity for the lease. 
He repelled the argument of the appellants to 
the effect that the lease was void inasmuch as 
all the sbebaits had not granted the same. But 
he allowed the appeal on two grounds. First, 
that the lease granted by Abhoy alone was in¬ 
valid inasmuch as in law a trustee cannot dele- 
gate his powers to a co.trustee in any matter 
concerning the trust estate and that principle 
was applicable to sbebaits. The second ground 
on which he allowed the appeal was that the 
lease pould not be upheld because the lessees 
were some of the sbebaits of the idol. For the 
reasons, hereinafter appearing, we cannot agree 
with our learned brother Lodge J. 

[8] In the plaint the plaintiff stated that 
Abhoy Charan De who had granted the lease in 
the year 1907 was the managing shebait and 
that in this institution the managing shebait had 
the power to grant leases. 

[ 9 ] The case of the plaintiff was not that 
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Abhoy Charan De was exercising the powers 
delegated to him by the other co-sbebaits in the 
matter of the lease. The first ground on which 
the second appeal was allowed cannot, therefore, 
in our judgment be sustained. 

[ 10 ] We have already stated that our learned 
brother Lodge J, held that where there are 
several trustees, it is not the law that all must 
join when a trust estate or a part thereof was 
being alienated. Although sbebaits are not strictly 
trustees it has been held in a series of cases that 
the same principles, which are applicable to 
trustees, are applicable to sbebaits in the matter 
of alienations and bringing of suits and one of 
those principles is that where there are several 
trustees all of them must act together, We need 
not refer to the several cases on the point. They 
proceed upon the principle that had been laid 
down in (1695) 2 ch. 273.^ Neatly all the cases- 
are reviewed in 6 C. L. j. 627.* 

[ 11 ] The second proposition is that a manag¬ 
ing shebait has ordinarily the powers of manage¬ 
ment only, that is to say, to manage the worship 
and carry on the day-to-day administration of 
the affairs of the deity. Bub in a particular 
debattar, the managing sebait may have larger 
powers. For instance, the deed of dedication 
itself may give him larger powers and by its 
terms define those, powers, and if it did there 
would be nothing illegal in it. 

C 12 ] When the appeal came on for hearing 
before Mr. Roxburgh as the Additional District 
Judge of Howrah he did not enter into th& 
question as to whether Abhoy had the power to 
grant the lease without the consent or the con-^ 
curcence of his co-shebaits. Our learned brother 
Sen J., pointed out that the mere fact that a 
person was a managing shebait would not neces¬ 
sarily give him the power to alienate the debat- 
tar property by way of sale, mortgage or lease. 
He remanded the case with the express direction 
to the lower appellate Court to find out as to 
whether in this institution the managing shebait 
had the power to grant leases. The learned Sub-i 
ordinate Judge after remand reviewed the evi¬ 
dence and came to the conclusion that Abhoy as- 
managing shebait had. the power to grant tbw 
lease. Sea J.’s judgment clearly indicated that 
that question is to be investigated on the facts 
of this case and the learned Subordinate Judg® 
came to that conclusion after discussing the 
evidence. The question, therefore, was a question 
of fact and was treated as a question of fact. In' 
second appeal that finding can only be revised if 
it be found that there is either no evidence in 
support thereof, or it is based on evidence which, 
is inadmissible in law. The finding of the learned 
Subordinate Judge that Abhoy had as managing 
shebait the power to grant the lease, is a finding 
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ot fact which waa not open to revision in second 
appeal. 

[13] The next question is the question of legal 
necessity. On this point also there is a finding 
of fact based on evidence. The learned advocate 
appearing for the defendants respondents has 
urged that in arriving at his finding the learned 
Subordinate Judge misconceived the evidence of 
defendants* witness No. 7. We cannot agree with 
that contention. The plaintiff's case of legal 
necessity is that the endowment had very little 
' income. Money was required for the purposes of 
paying the debts incurred on account of a litiga¬ 
tion which the deity bad with a third party and 
for re.excavating the tank. In support of his 
case he led oral evidence and also put in an old 
/ardt EX, 6 . The effect of the oral evidence and 
of the lard is that the selami which was obtained 
on the grant of the lease of 1907 was utilised for 
those two purposes. The learned Subordinate 
Judge laid great emphasis upon Ex. 6, which be 
found to be a genuine document. Defendants' 
witness No. 7 stated in bis evidence that the 
debattar bad very little income, that the tank 
was re-exoavated twice, once in the year 1696 
and another about the year 1926 or so, ten or 
twelve years before his deposition. He did not 
admit the re-excavation about the time of the 
lease. Having made the statement that there 
was no appreciable income of the debattar estate 
he said that for the purposes of meeting the 
costs of the re-excavation money was raised : 
and the case that be made was that for the re- 
cxcavation, which was made forty years back, 
that is to say, in the year 1896, money was 
raised on a usufructuary mortgage from one 
Bhutnath, who repaid himself, by taking the 
usufruct of the tank for about 12 years. The 
cross-examination of this witness makes it quite 
clear that he was very unfriendly to the plain¬ 
tiff. He admits a crop of criminal cases between 
him and the plaintiff, or between others and the 
plaintiff in which he deposed for the plaintiff’s 
opponents and all those cases resulted in the 
acquittal of the plaintiff. The learned Subordi¬ 
nate Judge^s language when dealing with the 
evidence of this witness is a little unhappy. But 
Vbat the learned Subordinate Judge meant to 
say was that as the debattar property bad little 
income, money had to be raised for re-excavat¬ 
ing the tank, that the tank was in fact re-exca¬ 
vated, but be could not believe that part of the 
statement of the said witness which implied that 
the tank was not re-excavated about the year 
1907 hut ten years earlier and not with the 
money which was the selami of the questioned 
lease, but with the money advanced by Bhutnath 
tm a nsufrootnary mortgage. The finding of the 
learned Bnbordlnate Judge after remand that 


the lease was for legal necessity is a finding 
which is not open to revision in second appeal 
In fact Lodge J. refused to revise that finding, 
but the respondents before us asked us to revise 
the finding on the ground that the learned Subor¬ 
dinate Judge misread the evidence of defendants* 
witness No. 7 although in arriving at his finding 
the learned Subordinate Judge relied on other 
evidence the credibility of which cannot be 
challenged in second appeal. 

[14] We will now have to deal with the 
second reason on which Lodge J. allowed 
the appeal. That reason is that as the lessees 
were themselves some of the shebaits the lease 
itself was invalid. In the written statement this 
defence w’as not specifically taken but a vague 
statement was made. The statement is that the 
lessees had not the legal capacity to take the 
lease. No issue was raised at the trial Court and 
there was no discussion of this point before it. 
The point was first formulated in appeal in a 
definite shape before Mr. Roxburgh, as be then 
was, who noticed it but overruled the same. The 
defendants preferred the second appeal which 
was heard by our learned brother Sen J. 
It does not appear from his judgment that 
the point was seriously pressed before him be- 
cause there was no indication given in his judg¬ 
ment. But we are not giving any weight to the 
fact that the point does not appear in the judg¬ 
ment of our learned brother Sen J. We 
think that the point ought not to have been 
allowed to be raised at the appellate stage either 
before Mr. Roxburgh, as be then was, or 
before Lodge J. who decided the second ap¬ 
peal. The principles which govern alienations 
by trustees are applicable to alienations by 
shebaits. That proposition is now settled beyond 
doubt by the decision of the Judicial Committee 
in 48 I, A. 258.^ It is therefore necessary to exa- 
mine those principles. The sale by a trustee for 
sale to himself or to a benamidar of his is abso¬ 
lutely invalid. The reason being that a man 
cannot both be the vendor and the purchaser. 
But in other cases there is no absolute bar to a 
purchase by a trustee. A trustee can buy from 
the cestui que trust. There is no absolute bar 
but such a purchase would not be upheld by the 
Court unless the purchaser trustee shows, and 
the onus is on him, that he did not take advanl 
tage ot bis position as trustee and made the ful¬ 
lest disclosure at the time of the bargain. A 
trustee cannot also place himself in such a posi¬ 
tion where there may be a possibility of conflict 
between bis interest and bis duty. Such being 
the law, questions of fact would necesarily enter 
into the picture where a purchase by a trustee 
other than a trustee for sale is challenged. If 
the case is to be regarded as a case of purchase 
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by a trustee from the cestui que trust the pur. 
chaser trustee should have the opportunity to 
show that he made full disclosure and dealt with 
the transferor (the managing trustee) at arm’s 
length. Even for tlie purposes of showing that 
there was a possibility of conflict of interest and 
duty it may be necessary to investigate facts. 
We are accordingly of opinion that this ground 
on which the judgment of Lodge J. was 
rested ought not to bavo been allowed to be 
raised at the appellate stage, seeing that if the 
ground bad been taken in that specific form in 
the Court of first instance there might have been 
an answer by the plaintiff on facta. 

[15] We accordingly allow this appeal and 
restore the judgment and decree of the trial 
Court. The plakitift’ will be entitled to eosts 
throughout. 

Ahmad J. — I agree. 

D.s. Appeal allowed. 


A. I. R. (35) 1948 Calcutta 222 [G. N. 102.] 
R. C. Mitter a>jd Akram JJ. 


Tirthabala Dasi tu/o Sangliram — Defen¬ 
dant 2 — Appellant v, Srila Srijnkta Uday 
Chand Mahtab and another — Respondents. 

A. F. A. 0. No. 213 of 19i3. Decided on 16-3.1944, 
from order of Disk. Judge, BanUura, D/- 19-,5-l943. 

Landlord and tenant—Suspension of rent—Sale 
of patni — Sale not confirmed for several years 
owing to laches of purchaser — During this period 
landlord serving notices on sub-tenants not to pay 
rent to purchaser — After knowing confirmation of 
sale landlord not interfering with patnidar’s collec¬ 
tion of rent but not withdrawing notices "served on 
sub-tenants — Suit for rent by landlord against 
patnidar — Patnidar held entitled only to propor¬ 
tionate abatement of rent. 

In execution of a money decree against a patnidar 
the patni was sold and was purchased by one N who 
later on assigned it to T. The sale was not however 
con6rmed for several years owing to the laches of N. 
During this period the landlord served several notices 
on sub-tenants not to pay rent to T and instituted 
several rent suits against the sub-tenants. When he 
knew of the confirmation of sale he did not interfere 
with the patnidar’s collection of rent nor did he 
institute suits for rent against the sub-tenants there¬ 
after. He however did not withdraw the notices which 
he had served on the sub.tenants. He subsequently 
brought a suit for rent against T: 

Held that in the circumstances of the case T was 
hot entitled to total suspension of rent by reason of 
the disturbance of possession by the landlord but was 
only entitled to a proportionate abatement of rent. 


Cases referred’ _ [Para 4j 

1. (’29) 33 C. W.*N. 501: 16 A. I. R. 1929 Cal. 516: 
119 I. C. 132, Mahira Chandra v. Karam Ali. 

2. (’34) 38 C. W. N. 1202 r 22 A. I. R. 1935 Cal. 134 • 
155 I. C. 506, Mahammed Ali Fakir v. Karam Ali 

3. (*25) 52 I. A. 160 : 12 A. I. R. 1925 P. C. 97 52 


A.1.1L 

4. (’43) 47 C. W. N. 489 : 30 A. I. R. 1943 P. 0. 24 r 
I. L. R. (1943) 1 Cal. 372 : I. L. R. (1943) Kar P. C 
39 : 70 I. A. 18 : 208 I. C. 266 (P. C.), Bamlal Datta. 
V. Dhirendra Nath. 

Gopendranath Das and Lala Semanta Kumar - - 
for Appellants. 

Piirusoltam Chatterjee and Amiya Kumar Muk- 
herjee — for Respondents. 

Judgment—This appeal is in a rent suit 
which the I\Iabaraja of Burdwan instituted 
against the appellant for the years 13.46 to 1348 
B. S. in respect of a patni tenure lot Badhana- 
gar. The plea that the tenant took was a plea- 
of total suspension of rent by reason of the 
disturbance of her possession by the landlord. 
The learned Subordinate Judge gave effect to 
the plea and dismissed the suit. On appeal, the 
learned District Judge has held that the tenant 
is not entitled to total suspension of rent, but 
she was only entitled to proportionate abatement. 
The tenant has preferred this appeal and the 
landlord, the Maharaja of Burdwan, has filed 
a memorandum of cross objection. The tenant’s 
contention in the appeal is that the judgment 
of the learned Subordinate Judge ought to be 
restored. The landlord’s contention in support 
of the memorandum of cross objection is that 
the suit ought to have been decreed in full. 

[2] The patni originally belonged to Sangli¬ 
ram Panja and his co-sharers. In execution of 
a money decree obtained against Sangliram 
Panja and his co-sharers, the patni was sold on 
11-5-1929 and was purchased by one Nabad- 
wip Panja. Before the confirmation of the sale, 
Nabadwip Panja sold the patni on 19-6-1930 to 
Tirthabala Dasi, the appellant before us. The 
landlord’s fee was not, however, paid for a long 
time. It was paid by Tirthabala Dasi in April 
1937 and the sale at which Nabadwip Panja has- 
purchased the patni was accordingly confirmed 
as late as on 80-4-1937. On the confirmation 
of the sale, the title of Nabadwip Panja dated 
back to 11-6 1929 namely the date on which he 
had purchased at the court sale and Tirthabala’s 
title accrued on the basis of the said title of 
Nabadwip Panja from the date of her purchase, 
namely, 19 6-1930. Before the confirmation of 
sale of Nabadwip Panja on 30-4-1937, that is to 
say, for a period of about 8 years that elapsed 
between the actual sale to Nabadwip Panja 
and the^ confirmation of the sale the title of 

was in an unsettled state. The 
Maharaja of Burdwan filed certain proceeding 
against Sangliram Panja and his co-sbatera for 
rent due to him in respect of another tenancy* 
In those certificate proceedings the Maharaja of 
Burdwan put up the patni, lot Radhanagar, to 
sale and purchased it himself on 22 - 5 - 1933 . This 
sale was confirmed on 5.6-1933. Till before the 
confirmation of sale in favour of Nabadwip 


i®48 Tirthabala Dasi v. Uday Chand Mahtab Calcutta 223 


faniftt the Maharaja treated bimself as the 
purchaser of the patni and he was justified in 
doing so because Nabadwip Panja’a sale had not 
been confirmed. On 14-6 1036, the Maharaja of 
Burdwan took delivery of possession of the 
patni and issued nbtices to the tenants bolding 
under the patni to pay rent to himself and not 
to Tirthabala Dasi or anybody else. Ho follow- 
ed up those, notices by instituting rent suits 
against those subordinate tenants. Last of those 
rent suits, we are told, was instituted by him 
in the month of Baisakb 1844 B. S. w’bich would 
be middle of April 1937, that is to say a few 
days before the confirmation of sale of Nabad- 
wip Panja. He has got decrees in some of those 
rent suits. He instituted a suit against Tirthabala 
Dasi to recover rent in respect of the said patni 
for the years 1341 to 1844 B. S. That suit has a 
chequered history and an appeal in connection 
with that suit, namely, second Appeal No. 1282 
of 1948 is still pending in this Court. Whatever 
we may say in this appeal should not be taken 
in any way to affect the decision of the said 
second appeal. On 16th April 1942 he instituted 
the suit in which this appeal arises to recover 
from Tirthabala Dasi rent of the said patni for 
the years 1346 to 1848 B. s. 

[8] The first question which arises before us is 
whether during the period in suit, that is to say, 
1345 to 1348 £. s., the patnidar was not in peace¬ 
ful possession by reason of the hostile acts of 
tbe landlord, the Maharaja of Burdwan. On this 
point, the evidence stands thus. The Maharaja 
of Burdwan issued a large number of notices in 
1986 to the subordinate tenants not to pay rent 
to Tirthabala Dasi. He instituted rent suits 
against subordinate tenants and got decrees. In 
1939, he filed a petition in the earlier rent suit 
where he admitted the title of Tirthabala to the 
X^atni. He, however, did not withdraw the 
notices that he issued to the tenants in 1936 not 
to pay rent to Tirthabala Dasi. On the other 
hind, in January 1938 that is Magh 1344 he 
issued further notices to the same effect on some 
tenants. The evidence further is that in the year 
1345 or thereafter, his officers did not enter the 
patni mahal to make any collection, nor has the 
Maharaja realised or has attempted to realise 
any rent for the period 1845 to 1348 B. s. from 
the subordinate tenants, nor has he instituted 
any rent suit covering that period- against sub¬ 
ordinate tenants. That is the finding of the 
learned Subordinate Judge and the evidence 
fully justifies that finding. There is, however, 
oral evidence coming from the side of the defen¬ 
dant to the effect that by reason of those notices 
which the Maharaja bad issued to the subordi¬ 
nate tenants in 1936 and later on in January 
1988 which had not been withdrawn yet, the 


subordinate tenants and bbagdars are not paying 
rents and bhag produce to Tirthabala Dasi, the 
patnidar, even at the date of the deposition of 
those witnesses. This oral evidence has been 
believed both by the Subordinato Judge and the 
District Judge. There is, therefoie, some evidence 
in support of the District Judge’s finding that 
the patnidar, the appellant, was disturbed in the 
enjoyment of the patni during the years 1345 to 
1348 by reason of the act of the landlord. This 
being so, we cannot disturb the finding of the 
learned District Judge in second appeal. It 
must, therefore, be held in agreement with the 
learned District Judge that the patnidar has 
proved dispossession and that dispossession 
covers the period for which rent is claimed by 
the landlord. The cross objection must therefore 
be dismissed. 

[4] Mr. Lala who is appearing for the appel- 
lant submits that as the landlord had disposses¬ 
sed bis client during the period in claim there 
must bo total suspension of rent. For the pur¬ 
pose of supporting his contention ho relies upon 
many decisions of this Court. Ail those decisions 
are reviewed in 33 C. W. N. 501^ and 3S C. w. n. 
1202 .‘ Those cases support his proposition. The 
cases in 33 c. w. n. 5oF and 38 c. w. n. 1202 ^ 
proceed upon the basis that the view taken 
therein bad the support of the decision of the 
Judicial Committee in 52 I. A. 160.^ In the case, 
however, 47 c, W. N. 489, ‘ Sir George Rankin 
in delivering judgment of the Board expressly 
stated that that was not -the effect of the deci¬ 
sion of the Judicial Committee in 52 I. A. 160'^ 
cited above. Although the abovemontioned case 
47 C. V?. N. 489'* was not a case of dispossession 
or eviction by the landlord but was a case of 
failure on the part of the landlord to put the 
tenant in possession of all the demised lands, 
Sir George Rankin considered the question of 
applicability of English doctrine of suspension 
of rent on a dispossession of the tenant by the 
landlord. In that judgment he indicated that it 
would be wrong to apply that doctrine to ten¬ 
ancies in Bengal blindly. He further pointed 
out that that doctrine was a peculiar doctrine of 
the English Common Law and’that doctrine 
was generally unsuitable to tenancies in Bengal, 
the nature of which were unlike the nature of 
ordinary leases in England. But in the last 
portion of his judgment he reserved ex majori 
cautela the question as to the applicability of 
the English doctrine of suspension of rent for 
further consideration by the Board. As we read 
that judgment it seems to us that the Privy 
Council laid down that the English doctrine of 
suspension of rent ought not to be applied to 
agricultural tenancies in Bengal, specially of a 
permanent nature as a matter of course. In the 
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light of that interpretation of the said judgment 
it is, therefore, necessary to examine the facts 
of this particular case to see whether this is a 
case in which total suspension of rent is to be 
decreed or proportionate abatement. We have 
already stated in the earlier part of our judg¬ 
ment that the Maharaja of Burdwan was justi¬ 
fied in 1930 in issuing notices on the subordinate 
tenants and in suing them for rent in suits filed 
in Baisak 1344, because at that time the sale to 
Nabadwip Panja had not been confirmed owing 
to the laches of Nabadwip Panja and bis pur¬ 
chaser Tirthabala Dasi. Ho, no doubt, issued 
few notices to the tenants in January 1938. But 
there is nothing on the record to show that he 
issued those notices after he had known that 
Nabadw'ip Panja’s sale had been confirmed. It 
is quite clear that in 1939 he came to know of 
the confirmation of the said sale, for in the other 
rent suit be filed an application admitting the 
title to Tirthabala Dasi. It is also quite clear on 
the evidence that after 1344 B. s. he did not 
interfere with the collections of the patnidar 
actively. No doubt, by not withdrawing the 
earlier notices that be served on tbo subordinate 
tenants the effects of these notices on the sub¬ 
ordinate tenants continued. On these facts, we 
are of opinion that this is not a case in which 
total suspension is to be decreed. It is a case 
where according to justice, equity and good con- 
science the patnidar can only claim proportionate 
abatement of rent. 

[6] In this view of the matter, we affirm the 
judgment and decree of the learned District 
Judge. The appeal is accordingly dismissed. As 
both the appeal and the cross objection have 
failed we direct each party to bear their res¬ 
pective costs in this Court. 

D.S. Appeal dismissed, 

A. I. R. (33) 4948 Calcutta 224 fa. N, 103,] 
R. C. Mitter and Sharpe JJ. 

Nilmony Jalui—Petitioner v. Sm. Radha- 
rani Debi — Opposite Party. 

Civil Rule No. 2010 oi 1945, Decided on 19-12-1947, 
from order of Dist. Judge, Howrah, D/- 3-8-1945. 

Bengal Tenancy Act (8 (VIII) of I885i, Ss. 26 F, 
3 (16) and 88 — Application under S. 26 F for pre¬ 
emption — Applicant must be a co-sharer tenant 
at time of presenting his application — Partition 
of holding among co-sharers long before transfer 
of portion thereof — Subsequent apportionment of 
jama — Applicant held was not a co-sharer tenant 
at lime of presenting application. 

The right of the applicant under S. 26 F to get 
pre-emption must exist at the time of presenting his 
application for pre-emption. The essential requisite for 
the exercise of tbe right is that the co-sharer should be 
a ‘co-sharer in the tenancy’ and where a co-sbarer baa 
voluntarily agreed to or acquiesced in the sub division 
of *> - tenancy so as to remove completely that element 
of jointaess in the tenancy for preservation of which 


A. I. B. 

the right of pre-emption has been enacted that right 
can no longer be exercised : 34 A. 1. B. 1947 Cal. 405, 
Rzl. on ; 25 A. I. B. 1938 Cal. 351 and 4 A. I. B. 
1917 Cal. 716, Re/. [Paras 6 & 6] 

The applicant under S. 26 F and his co-sbarera 
in tbe tenancy effected a partition of the bolding thro- 
ugh civil Court long before tbe transfer of tbe demar¬ 
cated portion thereof of which pre emption *was sought 
and the rent payable on account of their demarcated 
shares was amicably apportioned between them. The 
entire body of landlords accepted the apportionment 
of rent: 

Held, that there was a valid sub-division of the 
tenancy as contemplated by S. 88 and that the appli¬ 
cant cease I to be a tenant within the meaning of 
S. 8 (16) of tbe demarcated portion of the plot of 
which pre-emption was sought and therefore, he was 
not a co-sharer tenant at tbe time of presentation 
of the application for pre-emption. Hence he had no 
locus standi to present tbe application under S. 26 F. 

[Para 6] 

Cases referred ',— 

1. (’48) 52 C. W. N. 64 : 35 A. I. B. 1948 Cal. 48 (SB), 
Asmatall v. Mujabarali. 

2. (’38) I. L. R. (1938) 2 Cal. 85 : 25 A. I. R. 1938 
Cal. 851 : 176 1. C. 810, Kamendra Nath v. Jitendra 
Nath. 

3. (’17) 44 Cal. 47 : 4 A. I. R. 1917 Cal. 716 : 34 I. 0. 
869, Nuri Mian v. Ambica Singh. 

4. (’47) 51 C. W. N. 795 ; 34 A. I. R. 1947 Cal, 405, 
Amir Sardar v. Ismail Hossain Sardar. 

C. C. Sen and Haridas Chatterjee — for Petitioner, 

Pramatha Nath Mitter and Jyotish Ch. Pal — 

for Opposite Fatty. 

Sharpe J. —Tbe petitioner was an applicant 
for pre-emption under S. 26 F, Bengal Tenancy 
Act, in respect of portions of c. S. Plot No. 1257 of 
Kbatian No. 106 and C. s. Plot No. 1250 of Kbatian 
No. 679 purchased by the opposite party from 
the admitted co-sharers of the petitioner by , a 
Kobala dated 30-6-1943. Of the two Plots No. 1250 is 
described in tbe settlement kbatians as pertain- } 
ing to a mokarari bolding and plot No. 1257 to an 
occupancy holding. It is admitted that there 
was a partition through tbe civil Court of tbe 
property of tbe co-sharers in 1941, that the co- 
sharers were given separate possession of demar¬ 
cated portions of the property, in execution of 
the final decree, and that the plots or porti($na 
of tbe plots which form the subject-matter of 
the application under s. 26 F were allotted to 
the vendors of the opposite party. It further 
appears that there was a division of the jamu 
of the tenancies in July 1944, that is, after the sale 
but before the application for pre-emption which 
was presented on 2 2-1945. The application for 
pre emption was contested by the opposite paityi 
mainly on the ground that the petitioner wa8 
not co-sharer tenant in respect of the land in¬ 
cluded in the application and that the applica¬ 
tion was barred by limitation. The learned 
Mnnsif held in regard to the first contention 
that tbe petitioner was a co-sharer tenanti be¬ 
cause there was no reliable evidence to show 
that the jamas had been divided, and that in 
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any event the division took place aftetf the 
date ol pucohase, and he held that the opposite 
patty was estopped from showing that plot 1260 
formed part of a mokarari holding because it 
was deaoribed as an ocoupanoy raiyati holding in 
the Kabula. He held further that as, admittedly, 
no notice had been served on the petitioner 
under s. 260, Bengal Tenancy Act, the evidence 
was insufficient to show that there was any bar 
of limitation. He allowed therefore the petiti- 
oner's application. 

[2l On appeal, this decision was reversed by 
the learned District Judge. In his view, the facts 
that the property had been partitioned between 
the oo-sharers and that subsequent to the pur¬ 
chase by the opposite party the rent had been 
divided did not disentitle the petitioner to apply 
for pre-emption since he was a co-sharer at the 
time of the purchase. With regard to plot 1250, he 
however held that the rule of estoppel did not 
apply and that the opposite party was entitled to 
show the mokarari character of that bolding. In he 
opinion the presumption of correctness of the 
Settlement Ehatian in which the bolding had been 
recorded as mokarari, had not been rebutted 
and consequently the petitioner was not entitled 
to pre-emption so far as plot 1250 was concerned. 
He concluded further from the evidence that the 
petitioner had not applied for pre-emption with¬ 
in a reasonable time from the date of his 
knowledge, because the application was made 
some 19 months thereafter and as it had been 
judicially determined that the reasonable time 
within which an application must be presented 
would be about 4 months, the application was 
barred by limitation in the entirety. 

[8] It was frankly stated by Mr. Chatterjee, 
who appeared for the petitioner, that he could 
not contest the accuracy of the decision in so far 
as it related to plot 1260, because of the moka- 
rari character of the holding. In view, however, 

of the Special Bench decision in 62 0 . w. N. 64' in 

which it has been held that Art. 181, Limitation 
Act, applies to the case of an application under 
S. Q6F by a co-sbarer tenant who has not been 
served with notice under s. 260 and his appli- 
cation would be in time if made within three 
years of the sale, it was claimed that the de¬ 
cision of the learned District Judge was erroneous 
that the application was barred by limitation. 
This claim was not contested by Mr. Mitter for 
the opposite party, but he urged two reasons 
why the application for pre-emption should be 
rej^ted. In the first place he contended that the 
petitioner was not a co-sharer tenant even at the 
date of sale and in the second place that even if 
he could be so considered, the application could 
not be entertained because be was not a oo. 
sharer at the material time, viz., the time of its 
1948 0/29 & 80 


presentation. We propose to consider the second 
point first, because the acceptance of this con¬ 
tention will make it unnecessary to decide the 
first. 

[4] The relevant provisions of s. 26P are as 
follows: 

“(1) Except in the case of (a) a transfer to a co- 
sharer in the tenancy whose interest has aocroed 
otherwise than by purchase .... one or more co-sharer 
tenants of the holding, a portion or share of which is 
transferred, may within four months of the service of 
notice under S. 26C, apply to the Court for the said 
portion to be transferred to himself or themselves.” 

[6] In I. L. R. (1933) 2 Cal. 85,^ it was decided 
by Henderson J. that in a suit for pre-emption, 
the right of the plaintiff to get pre-emption must 
exist not only at the time of the sale, but also 
at the time of institution of the suit and finally 
up to the date of the decree. This view proceed¬ 
ed on the general principles accepted in relation 
to the Mahomedan Law of pre-emption, and 
followed the decision in 44 cal. 47^ and earlier 
decisions of the Allahabad High Court. These 
latter decisions are no direct authority for the 
disposal of the present matter, but we think the 
general principles are the same and we see no 
adequate reason for differing from the view of 
Henderson J. to which we have alluded above, 
in so far at least as it decides that the right of 
the plaintiff to get pre-emption must exist at the 
time of the institution of the suit, or, in other 
words, at the time of presenting his application 
for pre-emption under s. 26P, Bengal Tanancy 
Act. 

[6] There is no dispute that a right of pre¬ 
emption arises as soon as a co-sharer sells his 
share of the tenancy to a stranger purchaser, but 
it is clear that the essential requisite for the 
exercise of the right is that the co-sharer should 
be a co-sharer tenant, or to use the words of 
my learned brother Mitter J. in 51 0 . W. N. 795,* 
a "co-sharer in the tenancy", and where a co- 
sharer has voluntarily agreed to or acquiesced in 
the sub-division of the tenancy so as to remove 
completely that element of jointness in the 
tenancy which the right of pre emption has been 
enacted to preserve, we think that right can no 
longer be exercised. In the present case, the 
petitioner and his co-sharers in the tenancy 
effected a partition of the holdings through the 
civil Court in 1941, long before the transfer of 
the demarcated portions of plots 1250 and 1257 to 
the opposite party, and the rent payable on 
account of their demarcated shares was amicably 
apportioned between them. In addition, there 
was in 1944 a division of the jamas of the hold¬ 
ings, and thereafter the petitioner ceased in any 
event to be a co.sbarer in the tenancy, so far as 
the property transferred to the opposite party is 
concerned. It was contended by Mr. Ohatterji 
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for the petitioner that there was no valid sub- 
division of the tenancy as contemplated by S. 88, 
Bengal Tenancy Act. We cannot accept this 
contention; the rent receipts which have been 
proved in the case indicate sufficiently that the 
entire body of landlords accepted the apportion¬ 
ment of rent to which the petitioner and bis co- 
sharers had already agreed and that the peti- 
tioner acquiesced in the division of the rent. By 
this division, he was relieved from liability for 
payment of rent on account of the demarcated 
portions of the plots for which pre-emption has 
been sought, and he ceased to be a tenant there¬ 
for within the meaning of s. 8 (is), Bengal 
Tenancy Act. Clearly, therefore, he was not a 
:C0. sharer tenant at the time of presentation of 
the application for pre-emption in February 1946 
and be bad therefore no locus standi to present 
it. In this view of the matter, it follows that 
the application for pre-emption must be rejected, 
and it will not therefore be necessary to decide 
the further question whether the petitioner would 
have been entitled to present bis application 
after the transfer to the opposite party and 
before the jama was sub-divided. 

[7] The result is that this rule must be dis¬ 
charged, with costs for the opposite party, hear¬ 
ing fee one gold mohur. 

R. C. Mitter J— I agree. 

K. S. Rule discharged. 
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Hariprosad Boy — Petitioner v. BahvXal 
Chaukhani — Opposite Party. 

Civil Rule No. 1077 of 1946, Decided on 18-12-1947. 
from order of Munsif, Second Court, Alipore, D/-* 
24'4-1946. 

(a) Calcutta House Rent Control Order (1943), 
Para. 9B (3) — Decree for ejectment prior to 
29-8-1945 _ Application by tenant within time 
under para. 9B (3) to trial Court for vacating 
decree when appeal against decree is pending— 
Trial Court has jurisdiction to entertain application 

and vacate decree_Fact that api^Uate Court has 

passed decree in the meantime will not oust such 
jurisdiction. 

Where a decree for ojeotment of a tenant is passed 
on or before 29-8-1946, an application by the tenant 
judgment-debtor lor vacating that decree has to bo 
made to the Court which passed the decree by virtue of 
Cl. (b) of paia. 9B (S) of the Order. The mere fact that 
an appeal b; the tenant judgment debtor against the 
decree Is pending before the appellate Court will not 
oust tbe jurisdiction of the trial Court to entertain the 
application under para. 9B (3), when no decree has 
been passed b; tbe appellate Court until after tbe last 
date, i. e., 29-9*1945, for filing such application. So 
also, tbe fact that the appellate Court subsequently 
passes a decree will not oust tbe jurisdiction of the 
trial Court to vacate its decree under para. 9B(3). Tbe 
reason i\ that the principle of merger of the decree of 


tbe lower Court in tbe decree of the appellate Court is 
not applicable to a proceeding under para 9B (3). 

[Paras 8 and 7} 

(b) Calcutta House Rent Control Order (1943). 
Para. 9B (1)—Word "proceeding” in both parts of 
Para. 9B (1) includes appeal—Decree for ejectment 
prior to 29-8-1945 — Application to trial Court for 
vacating decree under para. 9B (3) made during 
pendency of appeal from decree — Appellate Court 
has no jurisdiction to proceed with appeal, 

Tbe word "proceeding” ocenrring in the first part of 
para. 9B (1) includes an appeal arising in a suit for 
ejectment of a tenant on the ground mentioned in 
para. 9B and would necessarily include an appeal also 
so far as the second part is concerned, tbe reason being 
that tbe word "proceeding” must have the same mean¬ 
ing in both the parts *. 29 A. I. R. 1942 Cal. 47 and 
28 A. I. R. 1941 Cal. 452, Considered. [Para 5] 

Hence where'an 'application for vacating a decree 
for ejectment passed prior to 29-8-1945 is made to the 
trial Court dutiog tbe pendency of appeal from the 
decree, tbe appellate Gonrt would have no jnrisdiotion 
to proceed with the appeal by virtne of para. 9B (1). 

[Para 6] 

(c) Limitation Act (1908), S. 14 (2) — Section can 
be availed of only when there is initial want of 
jurisdiction — Section if can be availed of whenja 
named date is prescribed. 

Obiter l Section 14 (2) is only available where thereis 
initial want of jurisdiction. 

Queere : It is extremely doubtful if S. 14 can be 
availed of by a plaintifi or applicant, as tbe case may 
be, where a named date is presoribed within which the 
suit or tbe application has to be filed. [Para 7] 

Annotation : (’42-Com.) Lim. Act, S. 14, N. 23. 
Pts. 3 & 4. V 

(d) Calcutta House Rent Control Order (1943), 

Para. 9B (3)_Decree for ejectment and mesne 

profits — Application under para. 9B (3) lor vacat¬ 
ing decree for ejectment — Court while vacating 
decree for ejectment though has power to reduce 
costs decreed in suit itselt it cannot disallow land¬ 
lord decree-holder a portion of additional court- 
fees paid by him under'~S. 11, Court-fees Act, in 
respect oi amount decreed as mesne profits. 

A tenant judgment-debtor against whom a deciee 
for ejectment and mesne profits bad been passed, 
applied under para. 9B (3) for vacating tbe decree for 
ejectment. Tbe Court while vacating tbe decree for 
ejectment also varied the decree for costs by disallow¬ 
ing tbe landlord decree-holder half the amount of 
additional 'conrt-fSbs that he had paid under 8. ll. 
Court-fees Act, in respect of the amount decreed for 
mesne profits *. 

Held that though tbe Court in making an order in 
favour of tbe tenant judgment-debtor under para. 9B 
(3) can reduce the costs decreed in tbe suit itself it was 
wrong in tbe exercise of its discretion in disallowiog a 
portion of the court-fees which the landlord decree- 
holder had paid under tbe orders of the Court fof 
getting a decree for the amount decreed as mesne 
profits. [Para 9] 

Cases referred :— 

1. (16) 24 C. L. J. 617 : 4 A. I. B. 1917 Cal. 417 i 86 

I. C. 460, Gbandra Eant y. Laksbman Chandra.. 

2. (*41) 45 C. W. N. 967 : 29 A.I. R. 1942 Cal. 47 : 

I.L.R. (1941) 2 Cal. 278 : 198 I. 0. 181, PrankBShna 

Mukherjee v. Jnanendra Roy. . . 

3. ( 41) 45 C. W. N. 603 : 28 A. I. R. 1941 Oal. 462 ; 

196 1. C. 346, Jaburmia v. Abdul Qafiar*' 

A. N. Bose and Sudhansu K. Sen — for Petitiontf. 

Kkagendra Hath Qanguly and Kam^ 

.-iot Opposite Pw^- 
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B* 0. HitteP J.— The petitioner is the owner 
da house being no. a4A. Deshpriya Pack Road. 
The opposite party became a monthly tenant of 
the said house from 1.9.1988. The original rent 
was Bs. 180 per monthi which was subsequently 
reduced to Ha. 190 per month. It is admitted by 
the petitioner that the opposite party paid rent 
at that rate up to December I94i. Thereafter he 
stopped payment on the plea that he was liable 
to pay at the rate of Ha 60 per month as the 
petitioner had agreed to reduce the rent to that 
figure with effect from January 1942. The peti- 
tioner did not admit that there was such an 
agreement and claimed rent at the rate of rs. 120 
per month. He sued the opposite party for rent 
at the rate of Es. 120 pec month for the months 
of January and February 1942 in the Court of 
Small Causes and got a decree. In spite of the 
fact that the plea of the opposite party that the 
rent bad been reduced from rb. 120 to Bs, 60 
was found to be false plea he did not pay rent 
for the subsequent months. On 22 - 8-1942 the 
petitioner served on him a notice to quit pur¬ 
porting to terminate bis tenancy as from 
1-10-1942. Thereafter be filed his suit for eject¬ 
ment in the Court of the Munsiff at Alipore on 
6-10-1942. That suit included a claim for arrears 
of rent up to the month of September 1942 and 
for mesne profits thereafter. At that time the 
Calcutta House Rent Control Order had not 
been promulgated. It was promulgated later 
and came into force in June 1943, when the suit 
was still pending in the Court of the Munsif. 
Paragraph 9 of the said order prevented the 
landlord from ejecting his tenant, so long as the 
latter paid rent to full extent allowable by the 
said Order and performed the conditions of his 
tenancy except on three grounds specified in 
that paragraph. As the ejectment suit was not 
based on any one of those specified exceptions, 
the petitioner made the case that the opposite 
party could not claim to be protected from 
ejectment by reason of para. 9 of the said Order 
as be had neither paid rent to the petitioner as 
it fell due nor had he deposited the same with 
the Rent Controller in terms of para. 10 of the 
said Order. ThiS' contention of the petitioner 
prevailed and the munsiff passed a decree for 
ejectment, for arrears of rent and for mesne 
profits on the rental basis on 23-4-1946. Against 
that decree the opposite party filed an appeal to 
the Court of the District Judge, Alipore, which 
was ultimately transferred to fie Court of the 
Second Additional Subordinate Judge of that 
places Shortly after the appeal had been filed 
the Calcutta Bent Control Order was amended 
by the addition of a paragraph nugjbered as 
para. 9H. This amendment came into force on 
Ifk6.1946. Sub-para. (8) of the said paragraph 


gave the tenant, against whom a decree for eject- 
ment had been made before 29-8-1946 on the 
ground that he had not paid or deposited rent in 
due time, the right to apply on or before 
29-9 1946 to the Court which had passed the 
decree for vacating the decree and directing the 
Court to set it aside, if the judgment debtor 
pays into Court within such time as the Court 
may order the rent in arrears. 

[ 2 ] The opposite party accordingly filed an 
application on 28 9-1946 before the Muusif who 
had passed the decree for ejectment for vacating 
his decree. The appeal against that decree was 
then pending in the Court of the Second Addi- 
tiona! Subordinate Judge. The application under 
para. 9B of the said Order, however, could not 
be disposed of by the Muusif before the appeal 
was heard, because in spite of repeated requisi¬ 
tions by him the records which had been sent up 
in connection with the appeal were lying in the 
appellate Court and were not sent up to him. 
The appeal was dismissed by the learned Sub- 
ordinate Judge on 13-2-1946. Thereafter, the 
records arrived before the Munsif who by bis 
order dated 23-4-1946 allowed the application 
made to him under para. 9B. The decr^ for 
ejectment passed by him on 23 4-1946 was 
vacated by that order as by that time the 
opposite party had deposited in Court all the 
arrears and was still in possession. The decree 
for costs as made in that decree in favour of the 
petitioner was varied by disallowing him half 
the amount of additional court-fees that he had 
put in respect of the amount decreed for mesne 
profits. This ruley which has been obtained * 
by the plaintiff is directed against the said 
order. Three points have been urged in support 
of the rule. They are : ( 1 ) that after the appel- 
late Court had passed the decree the Munsif had 
no jurisdiction to deal with the application made 
by opposite party under para. 9B of the Rent 
Control Order; ( 2 ) that as the only decree in 
existence after the appeal had been decided was 
the decree of the appellate Court, the learned 
Munsif baa set aside what in law did not exist; 
and (8) that even if the Munsiff’s jurisdiction to 
entertain the application made under para. 9 b 
had continued^ to exist after the decree of the 
appellate Court and his decree be taken to be in 
existence for the purpose of para. 9B of the said 
Order, the Munsiff bad no jurisdiction to set 
aside the decree so far as it related to costs. At 
any rate that part of his order is a wrong one. 
The first two contentions are inter related and 
so we would take them up together. 

[ 3 ] We have already stated that the decree 
for ejectment was passed by the Munsif before 
29-8-1945 on the ground that the defendant was 
in arrears when the suit was filed. Sub-para. (8) 
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of para. 9B of the Order has conferred on the 
tenant judgment-debtor the right to apply for 
setting aside the decree for ejectment passed 
against him on or before 29-8-1945 on that 
ground. It necessarily follows from the language 
of cl. (b) of that sub-paragraph that the appli¬ 
cation is to be made to that Court which had 
passed the decree sought to be set aside. 
Simply because the appeal by the opposite 
'party (tenant judgment debtor) had been pend¬ 
ing on the date of his application or on 29-9-1945, 
that being last date for making such an appli¬ 
cation under that paragraph, it cannot be con- 
tended that the opposite party ought to have 
hied his application in the appellate (Dourt. The 
appellate Court had not then passed its decree. 
The only decree in the field at the date of appli¬ 
cation and which remained in the field up to 
29-9-1945 was the decree of the Munsiff and as 
that decree which was passed before 29-8-1945 
was sought to be set aside, the only Court which 
bad the jurisdiction to entertain the application 
was the Court of the Munsif, and for the same 
reason the Munsif would have had jurisdiction 
at least right up to the time when the appellate 
Cou^ passed its decree. The petitioner’s advo- 
catemowever, contends that even if the jurisdic¬ 
tion of the Munsif continued up to that time, 
bis jurisdiction ceased the moment the appel¬ 
late Court passed its decree, on the ground the 
decree of the Munsif would no longer have any 
existence, it having merged in the appellate 
Court’s decree. For supporting this contention 
be relied upon a number of decisions of this 
Court which*laid down that general proposition: 
24 C. L. J. 517^ and other cases. This contention 
is sought to be met by the opposite party’s 
advocate in two ways. He firstly submits that 
in view of cl. ( 1 ) of para. 9B of the Order the 
appellate Court bad no jurisdiction to proceed 
with the appeal after the introduction of that 
paragraph by the amendment of August 1945. 
Secondly be submits that having regard to the 
scope and object of the Order the principle of 
merger of the decree of the Court of first instance 
into the decree of the appellate Court is not 
applicable, and the principle relating to depen¬ 
dent decrees ought to he applied. His second 
contention is that as soon as the Munsif bad 
set aside his decree for ejectment under para. 9B 
(3) of the Order the decree of the appellate Court 
automatically vanished. The first contention of 
the advocate of the opposite party hinges upon 
the construction to be put upon the sentence 
“no decree or order for possession of the house in 
respect of which such suit or proceeding is pend- 
ing shall be made by such Court unless,” etc 
occurring in cl. (l) of para. 9B. 

i4} The first part of that clause prohibits any 


Court from entertaining a suit or proceeding by 
a landlord against a tenant for ejectment on 
the ground that the tenant was a defaulter un¬ 
less the landlord had a written permission from 
the Rent Controller, and the second part takes 
away the jurisdiction of the Court to pass a 
decree for ejectment in a pending suit or pro¬ 
ceeding of that nature unless the Rent Con¬ 
troller had given the permission in writing. The 
question is whether the word “proceeding” in 
the second part of that clause includes an 
appeal. 

[5] As the phrase “suit or proceeding” occurs 
in both the parts of cl. (l) of para. 9B, that 
phrase must have the same meaning in both the 
parts. The word “suit” obviously in both the 
parts means a proceeding in the Court of first 
instance which has been commenced on a plaint 
The word “proceeding” has however, a wider 
import than the word “suit”. Suppose a land¬ 
lord had instituted a suit on the basis of a notice 
to quit, and to avoid the provisions of the Rent 
Control Order relating to ejectment had alleged 
that the tenant was a defaulter, and he had lost 
the suit in the Court of first instance on the 
ground that the notice to quit was either defective 
or had not been served on the tenant just before 
para. 9-B bad come into force. He filed the ap¬ 
peal against that decree after that paragraph 
bad come into force. We feel no doubt that 
having regard to the intention of the legislature 
as appears from the said order the appeal could 
not be entertained at all by the appellate Court. 
The word “proceeding” occurring in the first 
part of ol. (l) of para. 9.B therefore would in¬ 
clude an appeal arising in a suit for ejectment 
of a tenant on the ground mentioned in para. 9-3 
and would necessarily include an “appeal” also 
so far as the second part is concerned, for we 
have already pointed out that the word “pro¬ 
ceeding” must have the same meaning in both . 
the parts. The appellate Court, therefore, in the 
case before us bad no jurisdiction to pass the 
decree which it bad passed on 13-2-1946. It was : 
a void decree. The only decree in existence was \ 
the decree of the Munsiff, at the time when the 
Munsiff passed the challenged order, and so the 
Munsiff bad jurisdiction to pass it. The learned 
advocate for the petitioner, however, presses us 
to hold on the authority in 46 0. W. N. 967* that 
the second part of ol. (i) covers only the case 
where the suit or proceeding is pending in the 
Court of first instance or if the phrase “proosed- 
ing” covers an appeal at all it can only oove^ 
an appeal by the landlord and not one by the 
tenant. In that case Biswas J. delivered the Judg¬ 
ment wi^ which Edgley J. agreed. That oaw 
related to the construction of the phrase 
or proceeding for ejectment” occurring in SS. 8 auu 
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6| BdBgftlNon-AgtiouUural Tenanoy (Temporary 
ProviBiona) Act. It was held that the word "pro- 
oeeding” occurring there did not include an 
appeal much less an appeal by the tenant. The 
oonatruotion of that phrase occurring in the said 
two aeotiona of the said Act arose earlier in 45 
0. w.-K. 603.® Biswas J. held the view which he 
followed in 45 o. w. N. 967,® but Mukherjea J.'said 
that he was not proposed to go so far as to say 
that the expression “proceeding” as used in Ss. 3 
and 6, Bengal Non^agricultural Tenancy Act, 
was not sufficiently wide to include an appeal or 
that an appeal arising out of a suit for eject¬ 
ment of a non-agricultural tenant was not hit 
by the provisions of those sections. 

[6] We are not, as at present advised, inclined 
to hold that the word "proceeding” occurring in 
those sections, does not include an appeal, nor are 
we prepared to make the distinction drawn by Bis- 
was J. between appeal by the landlord and appeal 
by the tenant, but we need not pursue the matter 
further for the question before us relates to the con¬ 
struction of the provisions of a different statute, 
of a different scope, enacted for a different object 
and expressed in different language. In fact in 
coming to his decision Biswas J. himself stated 
that the aim and policy of the statute are mate¬ 
rial factors for consideration. Sections 3 and 6, 
Bengal Non-Agricultural Tenancy Act, provided 
only for the stay of a suit for ejectment for a 
specified time and so had not such far-reaching 
effect as the Bent Control Order, the object of 
which was to control rent during an emergency 
and the landlord’s right to eject a tenant was 
curbed, so to say almost taken away, for other¬ 
wise control over rent would have been in¬ 
effective. 

[ 7 ] Even if the construction of the second 
part of cl. (l) of para. 9-B be what is contended 
for before us by the petitioner’s advocate we are 
of opinion that the principle of merger of the 
decree of a lower Court in the decree of the ap¬ 
pellate Court is not applicable to a proceeding 
coming under cl. (8) of para. 9 B, as there is in 
the enactment iteelf an indication to the con¬ 
trary. Paragraph 9-B, came into force on 29-8- 
1915. Clause (l) thereof deals with prospective 
and pending suits or proceedings for ejectment 
of the nature mentioned, in that paragraph, and 
cl. (8) deals with such suits or proceedings where 
the decree for ejectment had already been passed 
before 29-8.1945. There is to be an automatic 
stay of execution of such decrees up to 29-9-1945. 
Within that period of one month the tenant judg- 
ment-debtor has been given the option to apply to 
the Court which had passed the decree for vacat¬ 
ing the decree and that Court and that Court only 
ia to vacate its decree by imposing upon the tenant 
WM) terms and conditions. As the last date for 
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the application by the tenant judgment-debtor 
is 29-9-1946 the object of the Legislature would be 
defeated if the doctrine of merger of decrees be 
applied. The tenant in this case before us could 
not have applied to the appellate Court even on 
the last day, namely 29-9-1945, on the ground 
that the appeal was then pending for the appel¬ 
late Court could not have entertained the 
application as it could not have granted the 
contemplated relief, for the only decree then 
existing was not a decree passed by it. He could 
not have filed the application before the appel. 
late Court after the appellate Court had passed 
its decree, for then time had run out. He could 
not have withdrawn the application from the 
Munaiff’s Court as soon as the appellate Court 
had passed the decree and have refiled it before 
the appellate Court, for having regard to the 
language of s, 14 (2), Limitation Act, he would 
not have been able to add to the period of limi¬ 
tation the period of the pendency of bis applica- 
cation before the Munsif, for in our view that! 
section is available where there was initial want 
of jurisdiction. It is also extremely doubtful if 
that section of the Limitation Act would have 
been available to a plaintiff or applicant, as the 
case may be, where a named date is prescribed 
within which the suit or application has to be 
filed. The Munsiff therefore had jurisdiction to 
set aside its decree on the date he did, and the 
effect of his order is that the appellate decree fell 
through on the same analogy on which a final 
decree not appealed against stands vacated when 
an appeal against the preliminary decree succeeds 
either wholly or in part. 

[8] On the second point, which relates to the 
deduction of costs, we cannot uphold the learned 
Munsif. The suit was also a suit for mesne 
profits. Under the law the plaintiff was entitled 
to value that relief tentatively, but under the 
provisions of s. 11 , Court-fees Act, as applicable 
to Bengal he had to pay additional court-fee 
before he could get the decree for mesne profits 
for the amount for which the Court had proposed 
to pass in bis favour. He had to pay the deficit 
amount of court-fees. 

[ 9 ] The Court demanded it from him and he 
bad to pay the same. On payment by him the 
decree for mesne profits for the amount calculated 
up to the date of the decree was passed. The 
Court in making an order in favour of the tenant 
judgment-debtor under cl. (3) of para. Q-B can 
reduce the costs decreed in the suit itself, but in 
view of the facts we have noticed above the 
Munsif was wrong in the exercise of bis discretion 
in disallowing a portion of the court-fees which 
the plaintiff bad paid under the orders of Court 
for getting a decree for the amount decreed for| 
mesne profits. We set aside this portion of the 
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order only. The opposite party will have to pay 
the full value of the court.fees that the plaintiff 
had paid in the suit. We give bina six week*a 
time from now to deposit the same in the Court 
below. If be deposits the same within the said 
time the order of the Munsif vacating the decree 
for possession would stand, otherwise it would 
stand vacated. We direct each party to bear his 
costs in this Buie. 

Sharpe J. — 1 agree. 

K.s. Order accordingly. 

A. I. R. (35) 1948 Calcutta 280 [C. N. 106.] 

S. K. Das J. 

Qovernor-General in Council—Applicant v. 
Associated Live-stock Farm (India) Ltd. — 
Opposite Party, 

Civil Application, Decided on 7*2*1947. 

(a) Arbitration Act (1940), S. 34—Stay—Principles 
on which Court proceeds, stated. 

The legal proceedings which are eougbt to be stayed 
must be in respect of matt-rs which the parties have 
agreed to refer, that is lo say, which coDie within the 
terms of the arbiiration agreement. If a party brings an 
aotion in respect of any matter not agreed to be refer* 
red, the Court has no jurisdiction at all to stay tbe pro* 
ceedings and tbe Court will refuse a stay. Further tbe 
Court Will exercise Its discretion and refuse to stay the 
action in oases where a substantial part of the disputes 
does not fall within the arbitration agreement and can* 
not be coovcnienily separated. It is, however, not su¬ 
fficient to induce the Court not lo stay tbe aotion to 
show that only a small part of tbe disputes is outside 
the arbitration clause. In order to arrive at a conclu¬ 
sion as to whether tbe action is in respect of matiers 
agreed to be referred, tbe Court has to examine the arbi¬ 
tration clause and ascertain its ambit and scope. It 
takestwo to make a dispute. If one party basesbisolaim 
outside the contracts but the other bases bis defence on 
the contracts the resulting disputes certainly arise out 
of tbe contracts. [Paras 26, 26] 

(b) Arbitration Act (1940), S. 34 _ Stay, when 
refused—Mere omission to raise disputes before 
suit—Effect. 

The Court should stay the aotion when there are dis¬ 
putes Within the meaning of the arbitration agreement 
and where the party applying for stay is not precluded 
from raising it even if be did not rai^e it before action 
and refuse a stay only when there Is no dispute or 
when a party by reason of agreement express or implied 
is precluded from raising it. A mere omission to raise 
dispute before aotion from which an agreement not to 
raise dispute after action cannot be inferred, is no 
ground for precluding a party from raising it and is 
no jusiification fox tbe Court assuming juriadiotion, to 
decide questions in respect of whidh its jurisdiction is 
ousted by statute. Likewise a mere omission to raise dis¬ 
putes before action, without more, ought not by itself to 
be any ground for refusing a stay under the Arbi¬ 
tration Act, although it may be taken into consideration 
along with other facts in exercising the discretion of the 
Court in the matter of a stay of the suit. English and 
Indian ease law discussed. [Paras 21, 22] 

(c) Arbitration Act (1940), S. 34—Non-availability 
of named arbitrator whether by itself ground for 
stay of suit. 

Having regard to the provisions of the Arbitration 
Aot for appointment of an arbitrator in place of the ap. 


pointed arbitrator dying or refusing tpaotithe^eannotbe 
said to be any insuperable impediment to arbitrhtiou. In 
view of those provisions, it cannot be contended that the 
non-availability of a named arbitrator by itself arid ipso 
facto provides aground for stay of a suit brought inoon- 
travention of an arbitratiou^greement. In tbe absence 
of anything in the arbitration clause suggesting that the 
parties agreed that any vacancy in tbe office of arbitrator 
should not be filled up, the vacancy can be easily supplied 
and there is no reason to think that tbe arbitration will 
be infruotnous at all. If the particular officer sanctioning 
the contracts refuses to act or is incapable of doing so 
by reason of bis absence or otherwise there are provi¬ 
sions in the Arbitration Act'for tbe appointment of 
another arbitrator in his place and the arbitrator so 
appointed will be quite competent to proceed mth the 
arbitration. [Para 8] 

Cases referred:^ 

1. (’39) 1. L. B. (1939) 2 Gal. 181 : 27 A. I. B. 1940 
Cal 105 : 186 1. G. 617 : 43 C. W. N. 879, I«dha 
Singh v. Jyoti Frosad. 

2. (1899) 1899 A. C. 79 : 68 L. J. Q. B. 162 : 79 Ii. T. 
603, London and North Western A Great Western 
Joint Ely v. Billington Ltd. 

3. (1898) 2 Q. B. 7 : 67 L. J. Q. B. 681, London and 
North Western Bly Co. v. Donellan. 

4. (1899) 1699 A. C. 133 : 68 L. J. Q. B. 326 : 80 L.T. 
93 : 47 W. B. 666, Midland Bly Co. v. Loseby. 

5. (1906) 2 K. B. 119: 75 L. J. E. B. 636 : 96 Er. T. 

12: 64 W. B. 672. Norwich Corporation v. Norwich 
Electric Tramways Co. » 

6. (1915) 2 E. B 35 : 84 L. J. E. B. 1268 : 113 h. T. 
724. London and North Western Bly Co. v. Jones. 

7. (1907) 2 E. B. 664 : 76 L. J. E. B. 1008. 

6. (*31) 18 A. I. B. 1931 Bom. 164: 33 Bom. L. B. 61 : 
130 I. C. 688, Dawoodbbai Abdul Eader v. Abdul 
Kader Ismailji. 

S. Chowdhury and E. S. Baohwat —for Applicant. 
N. C. Chatterjee, S. B.' Sinha and A. N, Boy—for 
Opposite Party. 

Order. —This is an application by tbe defen¬ 
dant for stay of this suit under the provisions of 
the Arbitration Act. An interim order for stay 
was made by Geutle J., on 12*11*1946 pending (die 
bearing of this application. 

[2] On 17 2-1943 tbe plaintiff company made 
a tender for the supply of meat for troops and 
hospitals in a certain area in Eastern Command 
between 1.4'194S and 31.3*1944 subject to the con¬ 
ditions and stipulations specified in tbe said 
tender and in tbe "instructions to tenderers." 
The said tender was duly accepted and tbe oon* 
tract was sanctioned by Q. M. G. in India. On 
15-3-1943 the plaintiff company made another 
tender for the supply of meat, live goat and 
sheep in a certain area in Eastern Command 
between 1-6-1943 to 31-3-1944 subject to similar 
terms. This tender was also duly accepted and 
the contract was sanctioned by Q. M. G. in 
India. In each case tbe instructions to tender¬ 
ers, the tender and tbe acceptance constituted 
contract between tbe parties. 

Cs] In some of tbe clauses of the prhifed 
forms of "instructions to tenderers" and in (he 
tender" there are certain blank spaces with cer¬ 
tain marks. There are notes at the foot^ of the 
forms indicating how those spaces arc'tO'hC^ 
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led in. Thaa in ol. 19 of the *'instraotioDa to 
tendereca" there ia a blank apace with a double 
dagger mark. The footnote indioatea that that 
space is meant to be filled in by setting forth 
"“The officer who sanctions the contract, as apeci. 
fied in Financial Begulations, India, Part 1 ," 
Ijikewiae in ol. l of the tender there ia a blank 
space with an asterisk mark. The footnote shows 
that that apace is to be filled in by setting forth 
“The officer sanctioning the contracts". In each 
of the forms of “Instructions to Tenderers" and 
of "Tender" which have been filled in and which 
form part of the two contracts between the par. 
ties the words “Q. M. G,, in India” appear to 
have been inserted in cl. 12 of the former and in 
ol. 1 of the latter. 

U] In each of the contracts there is an arbi. 
tration clause reading as follows : 

“Any dispute or difference arising out of theoontraot, 
settlement of which is not hereinbefore provided for, 
shall be referred to the arbitration of the officer eano* 
tioning the contract, whose decision shall be final and 
binding." 

There are two things to be observed in relation 
to the aforesaid arbitration clause. In the first 
place the arbitration clause covers any dispute 
or difference arising out of the contract other 
than those the settlement of which is provided for 
in the preceding clauses. Therefore the disputes 
and differences the settlements of which are pro. 
vided for in the earlier clauses are e&cepted from 
this arbitration clause. Turning to the preceding 
clauses I find that “the officer operating the con. 
tract” may, under cl. 6 of the tender, reject the 
supplies if they, in bis opinion, are not in accor- 
dance with the contract, under ol. 7, purchase or 
procure or arrange from Government stocks or 
otherwise at the risk of the plaintiff company the 
snpplies as may have been rejected or, nnder 
ol. 8. rescind the contract in certain circum. 
stances and under cl. 9, recover compensation 
from the plaintiff company. Clause lo provides 
that the decision of the officer operating the con- 
tract under ols, 7, 8 or 9 shall be subject to an 
appeal within a specified time to bis immediate 
snperior officer whose decision shall be final and 
that if no appeal is preferred as aforesaid the 
original decision shall be accepted as final. The 
disputes which are to be thus settled are, there- 
fore, outside the arbitration clause. In the next 
place according to this arbitration clause the arbi. 
trator is “the officer sanctioning the contract.” 
Clause 19 of the “instructions to tenderers” and 
ol. 1 of the “Tender” clearly indicate that Q. M. G, 
in India is the officer sanctioning these contracts. 
It may be mentioned here that the particular 
officer who held the post of Q. M. G. in India at 
the date of these contracts and who actually 
canotioned these oootraots has been transferred or 
kOB retired and is not in British India now. 


C6l On 16.8.1916 the plaintiff filed this suit 
claiming, according to the prayers of the plaint, 
the sum of bs. 1,90.62,600-12-9 "for the supply at 
market rake as per para 8 herein, which sum in« 
eludes damages and losses suffered by the plain, 
tift' company as per paras 10 to 18 herein as also 
the deposit as per para 19 herein, the details of 
the said damages and losses being given in the 
Sob. 'o' below”. There is an alternative prayer for 
B9. l,3G,70,466-6.6 as per soh. “o” below or such 
other sum as may be found due to the plaintiff 
company.” There are also prayers for an account 
and discovery and for enquiry into damages, 
compensation and/or the price payable as afore¬ 
said and a decree for the sums found due includ¬ 
ing the amount due in respect of the security 
deposit and for interest and costs. 

[6] The defendant has now applied to Court 
for stay of this suit on the ground that the 
matters in dispute in this suit are covered by the 
arbitration clause and that the defendant was at 
the date of this suit and is now ready and will, 
ing to go to arbitration and that there is no reason 
why the matters should not be referred to arbi¬ 
tration. 

[7] The plaintiff company opposes this appli- 
cation. It is not alleged that the defendant baa 
taken any step in the proceeding so as to disen¬ 
title the defendant from making this application. 
It is not disputed that if the conditions specified 
or implied in 8. 84, Arbitration Act, 1940, are 
fulfilled the Court wiil*lean in favour of a stay 
of the suit and thus give effect to the agreement 
of the parties. Mr. Chatterjee appearing for the 
plaintiff company has urged three several points 
in opposition to this application, namely, (a) that 
the arbitrator designated in the arbitration 
clause having left British India nobody else can 
perform the duties of arbitrator and therefore 
arbitration will be infructuous and consequently 
there should be no stay of the suit; (b) that it 
has not been alleged or proved that there was 
any dispute between the parties before ibis 
action was brought and therefore the applica¬ 
tion for stay must be refused ; (c) that the suit 
covers many matters which are outside the 
ambit of the arbitration clause and as the suit 
must go on with respect to those matters the 
Court should not stay the suit at all and should 
decide the whole suit 

[8] He. (a) : The argument on this head is 
that the contract provides for reference of the 
disputes to the arbitration Df “the officer sanc¬ 
tioning the contract”; that the officer who actual¬ 
ly sanctioned these contracts was the then 
Q. M. G. in India ; that the agreement between 
the parties was to go to arbitration of that parti, 
cular officer who held the post of Q. M. G., in 
India at that time ; that that particular offioex 
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has left British India and is not available ; that 
consequently the arbitration will inevitably be* 
infructuous and therefore the Court should not 
stay the suit. It is contended that the arbitra¬ 
tion clause does not contemplate arbitration by 
any other officer and that if the intention was 
that the Q. M. G. in India at the time when'dis- 
putes arose would arbitrate, then suitable words, 
like "Q. M. G. infindia for the time being’';would 
have been used. Mr. Chaudhuri, appearing for 
the defendant, points out that the particular 
officer may easily be made available, In any 
event he contends that during the war officers 
were constantly being transferred and it could 
not possibly have been intended that particular 
officer who held the office of Q. M. G. in India 
and as such sanctioned the contracts would 
remain in that office all the time the contracts 
would be in force. I am inclined to agree with 
Mr. Chaudhuri. I do not find anything in the 
arbitration clause suggesting that the parties 
agreed that any vacancy in the office of arbi¬ 
trator should not be filled up. In the absence of 
any such agreement the vacancy can be easily 
supplied and there is no reason to think that the 
arbitration will be infructuous at all. If the 
particular officer sanctioning the contracts re¬ 
fuses to act or is incapable of doing so by reason 
of his absence or otherwise there are provisions 
in the Indian Arbitration Act for the appoint¬ 
ment of another arbitrator in his place and the 
arbitrator so appointed will be quite competent 
to proceed with the arbitration. There is a 
passage in the judgment of Mitter J. in I. L. R. 
(1939) 2 cal. 181 : 43 C. W. N. 879^ to the follow¬ 
ing effect : 

*‘Tbe stay of a suit under para. 18 of Sob. 2 as also 
under S. 19, Arbiti'ation Act, is made by the Court 
only with a view that the parties may go to arbitration 
in accordance with tbeir agreement. The stay of a 
suit will be refused when there are impediments to 
arbitration, as for instance, when the arbitrator 
named by the parties in tbeir submission is dead or 
refuses to act.” 

I read the above observations of Mitter J. as 
intended to be confined to a case where parties 
agree to refer to a designated person and where 
there is indication in the agreement that the 
Vacancy in the office of the arbitrator will not 
te supplied. It is only then that there can be a 
real impediment in the way of arbitration. In 
the absence of any such indication there is pro¬ 
vision in the Act for supplying the vacancy and 
there can he no question of arbitration becoming 
infructuous. If as urged by Mr. Chatterjee, 
Mitter J. is to be understood as having laid 
down an inflexible rule that in case of death or' 
refusal of a named arbitrator the Court must, 
irrespective of whether the parties had agreed 
that the vacancy should not be filled up, refuse 


to stay the suit, 1 respectfully beg to differ from 
him, for having regard to the provisions of the 
Indian Arbitration Act for appointment of an 
arbitrator in place of the appointed arbitrator 
dying or refusing to act there cannot be said 
to be any insuperable impediment to arbitration. 
1 do not think, in view of those provisions, that 
it can at all be contended that the non-avail- 
ability of a named arbitrator by itself and ipsoj 
facto provides a ground for stay of a suit brought 
in contravention of an arbitration agreement. 
Indeed learned counsel for the plaintiff company 
after bis attention was drawn to this aspect of 
the matter, did not press this point. 

[9] Re: (b) : This objection is founded on 
the decision of the House of Lords in (1899)' 
A. c. 79^ which was followed and applied by 
Mitter J. in I. L. R. (i939) 2 Cal. 181^ mentioned 
above. It is necessary therefore to examine 
closely the facts and circumstances of the case 
before House of Lords so as to appreciate actuai 
principle laid down in that case and then to 
ascertain whether that principle is applicable in 
an application for stay of a suit under S. 84^ 
Arbitration Act. 

[ 10 ] The London and North Western Railway 
Company (Rates and Charges) Order Confirma¬ 
tion Act, 1891 (54 and 66 Vic G. COXXl) Sclr. 
S. 5 empowered the Railway Company to charga 
a reasonable sum, by way of additiqn.to the 
tonnage rate, for certain services rendered' to a 

trader and proceeded as follows : ' ' 

“Any difference aridog under this section shall be 
determined by an arbitrator to be appointed by the 
Roard of Trade at tbe instance of either party.” 

In 1696 the General Manager of the Railway 
Company gave circular notice to traders that 
4 days would be allowed free of charge to the 
consignee to release each wagon, exclusive of 
the day of arrival, and that a siding or standagfr 
rent would be charged at the rate of 6d. per day 
or part of a day for every wagon not so leleased^ 
and remaining on the compauy's premises. 

[Ill The Railway Company brought an action 
against Bonellan, one of the traders who bad 
received the aforesaid notice, in the County 
Court for recovery of £27 for rent of sidinga 
The defence was that the Court bad no jurisdio^ 
tion because under the statute mentioned above 
jurisdiction bad been given to a special tribunal 
namely an arbitrator to be appointed by the 
Board of Trade. The County Court Judge found 
that the Railway Company had demanded the 
siding rent from the defendant but that he had 
always refused to pay and in fact had never 
paid it and that he had always told the Railway 
Company’s servants that it was “exorbitant and 
unjust.” The Judge was of opinion that; under 
those circumstances, the County Court had no 
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jaricdiotioil and be gave judgment for the defen¬ 
dant i. e., diemisBed the action. The Railway 
Company appealed to the Divisional Court 
which reversed this decision. The defendant 
Donellan appealed to the Court of Appeal. 

[12] The Railway Company had brought 
another action in another County Court against 
Billington Ltd. which also had received the 
notice, to recover £38, 79. for siding rent. 
The defendant company took the same defence 
of want of jurisdiction. The County Court Judge 
found as a fact that no difference had arisen 
before action as to the question whether the 
charge of 6d. was reasonable or whether the 
4 days was a reasonable time for unloading and 
that the defendant only disputed the right of 
the Railway Company to make any charge at 
all. The County Court Judge accordingly held 
that he had jurisdiction and gave judgment for 
the Railway Company for the whole amount 
claimed. The defendant company appealed to 
the Divisional Court which affirmed this decision. 
The defendant company went up on further 
appeal to the Court of Appeal. 

[18] The two appeals came up before the 
Court of Appeal consisting of A. L. Smith and 
Chitty L. JJ. and were disposed of by one judg. 
ment which will be found reported in (1898) 2 
Q. £. 7.^ On an exhaustive analysis of the pro¬ 
visions of that statute the Court of appeal held 
that the jurisdiction of the Court had been com¬ 
pletely ousted, because under s. 6 an arbitrator 
appointed by the Board of Trade was the only 
tribunal for the settlement of any differences 
arising under that section and allowed both the ap¬ 
peals. In the result both the suits were dismissed 
for want of jurisdiction in the County Court to 
entertain the suits. 

[14] The Railway Company does nob appear 
to have questioned this decision of the Court of 
Appeal in so far as it dismissed the suit against 
Donellan the trader who bad before action raised 
disputes as to the reasonableness of the charges 
sought to be made by the Railway Company 
under the statute. The Railway Company, 
however carried the matter to the House of Lords 
in respect of the dismissal of their suit against 
Billington Ltd., which had not, before action, 
raised disputes as to the reasonableness of those 
charges. The House of Lords reversed the decb 
slon of the Court of Appeal and restored the 
order of the Divisional (3ourt which had affirmed 
the judgment of the County Court Judge. In the 
result the judgment in favour of the Railway 
Company against Billington Ltd. for the full 
amount claimed was restored. In his speech the 
Earl of Halsbury L. 0. at p. 60 obkrved as 
follows : 

“My Lords, In this case the finding of faot by the 


learn^ County Court Judge is upon familiar principles, 
and Indeed by the i express lauguage of the statute 
which allows an appeal from the County Court Judge, 
conclusive upon any tribunal which has to decide the 
matter afterwards.” 

Further down, the learned Lord Chancellor 
concluded as follows: 

“In my opinion, these proceedings have been con¬ 
cluded by the finding of the County Court Judge.*’ 

To the same effect are the following observa¬ 
tions at the end of Lord Ludlow’s speech: 

“It is sufficient for the purpose of this case to say 
that it is concluded by the finding of the County Court 
Judge. As 1 understand that finding (and it is final) is 
that there was no difierence between the parties at 
the time the action was brought." 

It is clear, therefore, that the decision of the 
House of Lords in Billington’s case went entirely 
on the findings of fact by the County Court 
Judge. Ib will have to be considered how the 
House of Lords regarded the findings of fact by 
the County Court Judge in that case. 

[15] My attention is drawn to the following 
observations of the Earl of Halsbury in Billing, 
ton’s case at p. 8i: 

“ a condition precedent to the invocation ol 
the arbitrator on whatever grounds is that a difierence 
between the parties should have arisen; and I think 
that must mean a difference of opinion before the 
action is launched either by formal Tplaint in the 
County Court«or by writ in the superior Courts. Any 
contention that the parties could, when they are sued 
for the price of services, raise then for the first time 
the question whether or not the charges were reason¬ 
able and that therefore they have a right to go to an 
arbitrator, seems to me to be absolutely untenable. If, 
in the ordinary course of things, some 'question had 
arisen between the parties which they wanted to 
arbitrate upon, and a submission to arbitration were 
agreed upon in this form which very commonly is the 
form—’that all matters in difference shall be submitted 
to A. B,* it would be a condilion precedent to the 
arbitrator entering upon any form of enquiry there 
that the person who insisted that there was a difierenoe 
should shew that the difierence bad arisen before the 
submission to arbitration was made. That is a matter 
which has been repeatedly decided, and I should think 
that no lawyer would hesitate to say that that is the 
true condition of the law.” 

Bdliaucd is also placed on the following passage 
in the speech of Lord Ludlow at p. 82 : 

‘*Tbere is. however, one matter about which I desire 
to say a word and that is this.that this difier¬ 

ence is a difierence which ought to have arisen before 
action brought and that it is too late afterwards to 
raise a difierence which can be brought within the 
meaning of this section.” 

[16] Wbat are the true meaning, import and 
implications of the above observations? Do 
they mean that if a defendant does not, for any 
reason, raise a dispute within the meaning of the 
Statute before action is brought be will be pre¬ 
cluded forever thereafter to raise such disputes? 
Why should the position of a defendant in a 
case under the Statute be worse than a defen- 
dant in any other case ? Further, if this be the 
true meaning of the above observations then a 
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plaintiff may, by rushing to Court before the 
defendant has bad an opportunity to raise a 
dispute under the statute, prevent the defendant 
from raising a legitimate and bona fide dispute. 
I cannot, for a moment, think that the House of 
Lords meant to lay down such a startling and 
inequitable proposition which may have the 
result of imposing a tremendous hardship on a 
defendant who may never have had a chance of 
formulating his defence before the action. If we 
discard this meaning, then do the observations 
of the House of Lords mean that if the defen< 
dant fails to raise disputes before action but 
seeks to raise them after action then the Court 
will have jurisdiction to entertain the action 
and decide these disputes in the action? The 
statute having taken away the jurisdiction of 
the Court, bow could the conduct of the defen* 
dant re.invest that jurisdiction in the Court? 
If parties could not by consent give jurisdiction 
to a Court whose jurisdiction had ousted 
by statute, how could the unilateral conduct of 
the defendant alone give jurisdiction to the 
Court? How could the ouster of jurisdiction of 
the Court, which was under the statute absolute 
in respect of certain disputes, be made depen. 
dent on the point of tinne when such disputes 
were raised ? There was nothing in the statute 
making the ouster of jurisdiction of the Court 
dependent on the conduct of the parties or on 
the point of time when disputes were raised. 
Therefore, this alternative meaning, if adopted, 
will run counter to the well-established prin. 
ciple, namely, that when a statute creates new 
rights and provides a special tribunal for adjudi¬ 
cating upon disputes relating to such rights, the 
jurisdiction of the ordinary Courts is ousted and 
the special tribunal set up by the statute is the 
only tribunal which has jurisdiction to decide 
the matter. That is the principle which, as 
I have pointed out, was adopted by the Court of 
appeal in Billington’s case. It will be noticed 
that the House of Lords in Billington's case did 
not impeach or even touch that principle of the 
deoisioQ of the Court of appeal. In fact the 
House of Lords did not in this case express any 
opinion on the question of oonstruction of the 
different provisions of the statute. Subsequently 
in 1899 A. 0. 133* the House of Lords expressly 
approved of the principle of the decision of the 
Court of Appeal in 1899 A, O. 79.* The same 
principle was adopted and applied by the Court 
of Appeal in England in (1906) 2 K. B. 119® 
where the question was raised for the first time 
in the Court of Appeal and by the Divisional 
Court in (i9l6) 2 k. B. 35® and by Courts in this 
country in numerous cases some of which will 
be found in Mulla’s notes to 8. 9, Civil P. 0. 
I cannot think that the House of Lords in 


1899 A. o. 79* intended to impair *that well 
established principle. Thus we see that there is 
difficulty in adopting either of the two meaning 
which a literal reading of the above observations 
of the Lord Chancellor and Lord Ludlow in 
1899 A. c. 79* will logically imply. We have, 
therefore, Ho interpret the actual decision of the 
House of Lords in 1899 A. C. 79* ^ consistently 
with the aforesaid sound and well established 
principles. 

[17] This aspect of the matter was adverted 
to by the Court of King’s Bench in (1916) 2 
K. B. 35.® There the Railway Company brought 
the action in the County Court to recover 
£2.153.6d., being the demurrage charges under 
the same statute in respect of the detention of. 
certain trucks. The County Court Judge’s find¬ 
ings were as follows: 

*T oame to the following oonolnalona of fact and law 
in this case: That the diflerenae between the parties 
bad not arisen before the plaint was entered and that 
the Gonrt bad jarisdiotion; that the plaintiff company 
failed to prove to my eatisfaction that the soate of 
demurrage charges put in by the plaintiff company was 
valid and binding as. against the defendant; that the 
sum adjudged to the plaintiff oompany was the equiva¬ 
lent of the damage it had actually sustained.'* 

It is quite clear that in this case the County 
Court Judge assumed jurisdiction not because he 
found that the defendant had expressly or 
impliedly agreed to the reasonableness of the 
charges but because he found that the defendant 
had not raised the disputes before action and 
feeling himself free to decide the question of the 
reasonableness of the charges and the quantum 
thereof allowed a sum which was less than what 
had been claimed. In course of bis considered 
judgment Bowlatt J. referring to 1899 A. 0. 79* 
made the following observations: 

'Tf that ease proceeded upon Che basis that, as upon 
the findings of the County Court Judge the defendant 
had accepted the services with fall knowledge of what 
was charged without oontestiug their reasonableness, 
be oould not be heard to -say that there was any 
difference and must be treated as having agreed thq 
charges in spite of the fact that he protested he would ’■ 
not pay. no diffionlty arises. It may be, however, that j 
though DO diSeienoe has arisen before action in the ] 
shape of a demand made and challenged, it cannot be 
shown on the other band that the demand > has been -j 
agreed to. Such a case can readily be im^ined ei j 

arising under S. 6 where the trader would not in the ! 

ordinary course send a notice to the company as to the 
amount be would charge if his trucks were detainedr 
and might commence an action without giving /A 
opportunity to the company of raising any difference 
fit for arbitratioQ. In such a case does Billington'i 
case lay down that the action is properly brought, end 
if so, must judgment be given for the amount olaimedi 
or is the Court to enter into the qaestions^wbioh, If ^he 
defendant had raised his points before action, would i 
have b^en sub nitted to arbitration. Either conree 
presents great difficulties. Looking at the wording of 
the Order and remembering the cironmstanoes under 
which this legislation was passed, one would think tkat 
the intention was clearly express^ that differenoeu i* I 
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*0 the righte ol e railway company or trader under the 
aeotloni were in no oaea to be for the Courtg. but in 
jwy case for arbitrallon; and this seems to be amply 
hy wbat was said in the oases atrvady 
ili ito furtbsr caso of Orcdl Western 
By. Co. y. Phillips,'^ esptoially by 1^'letoher Moulton 
L, Je* when that case was in the Court of Appeal. On 
the other hand) if the defendant whether trader or 
railway oompany) Is not to be able to make ony defence 
merely beoauae be bas not put bis point before action 
(p^^^aps because the other side gave him no opporiu* 
uitj) and nolwithsianding that he can never be said to 
have agreed the demaudi an Injustice would be done 
which it is hardly possible to contemplate as b^ing in 
accordance with the law. In truth, the argument that 
this result must follow (which is what Mr, Eoalace 
Hills contended for) proves too much.” 

The conclusion arrived at by the learned Judge 
was expressed in the words following : 

"It seems to me that we are bound to hold, firstly, 
that the only case in which the Court can be appealed 
to before arbitration is where the defendant has agreed 
the demand and merely refuses to pay; secondly, 
that wherever this cannot be shown and be has not 
paid, the case most be treated as one in which a diffe' 
rence has arisen; and, thirdly, that the decision in tbe 
Honse of Lords in Billington’e case is no anthority to 
the contrary.** 

Shearman J. who concurred with Bowlatt J. after 
referring to the statute said at p. 41 : 

"I think it clear that the Intention of that order was 
to exclude from the jurisdiction of the ordinary Courts 
any dispute which might arise within the purview of 
those sections and sub'seotioos. I think that is quite 
clear from tbe cases to which my brother has referred, 
and there is no case which is in contradiction of it.’* 
Then referring to a portion of the passage in the 
speech of the Lord Chancellor in Billington’s 
case which I have quoted above, Shearman J. 
observed : 

“I read those words as meaning that if there was a 
bona fide dispote that the charges were unreasonable, 
that most go to the arbitrator. Under those circumstan* 
ces the law la this, that the matter must go to the 
arbitrator, and the ordinary Courts have no jurisdiction 
to determine anything which comes within tbe purview 
of tbe8eotioD.ItbiDk the judgment in tbe present case is 
wrong because tbe couuty Court judge in asserting the 
sum of £1. 178. as the equivalent of tbe damage 
actnally sustained, was dealing with a matter which was 
outside faia jarlsdiotion.” 

I respectfully agree with the above explanation 
of the decision of the House of Lords in ( 1899 ) 
A, 0. 79.* The Bpeeches of the Lord Gbancelloc 
and Lord Lndlow must be read with reference to 
and in the light of tbe particular facts of that 
case. That decision, as I have said, went entirely 
on the findings of fact by the County Court. 
Those findings must have been regarded as 
implying and amounting to a finding that the 
defendant bad agreed to tbe reaeonableoess of 
tbe charges. Tbe charges having been thus agreed 
there was no dispute which could go to the 
arbitrator and there could be no question of tbe 
Oonrt adjudicating upon them. The findings being 
regarded the case became a simple case of 
isulura or refosal to pay the just dues atout 


which there was no controversy which was 
required to bo referred to arbitration under the 
statute. It is only in this view of the findings 
that tbe Court could assume jurisdiction and 
enter judgment for the Railway Company for the 
entire amount which was claimed aud which was 
regarded as the agreed amount. I do not read 
this decision as ynplying that a mere omission to 
raise disputes before action, which is not tanta¬ 
mount to an agreement to give up the disputes, 
precludes a party from at all raising such die- 
putes after action or authorises the Court to 
adjudicate upon such disputes although its juris¬ 
diction is taken away by a statute. A mere 
omission to raise dispute, short of an agreement, 
cannot re-invest in the Court a jurisdiction which 
the statute has taken away from it and conferred 
on the arbitrator. The principle laid down by 
the Court of appeal in (1899) A. c. 79.* namely, 
that the arbitrator was the only tribunal to 
adjudicate upon disputes arising under the statute 
was not touched by tbe House of Lords in (1899) 

A. 0. 79* and indeed that principle was expressly 
approved by the House of Lords in (1899) A. 0. 
183* and later on by the Court of appeal in (1906) 

2 K. B. 119® and by the King's Bench Division in 
London and in (1915) 2 K. B. 35 ® The decision of 
the House of Lords in Billington's case, when 
properly understood, does not militate against or 
in any way impair that principle. 

[18] Billington's case was referred to in A.I.R, 
1931 Bom. 164 : 33 Bom. L. B. 61.® The last 
mentioned case only lays down that where there 
are no disputes at all there can be no question of 
arbitration and consequently no occasion foe stay ^ 
of a suit. In that case there was no indication 
that any dispute existed either before or after 
tbe institution of the suit. It was a case of mere 
failure or refusal to pay what was due and it 
throws no light on the point I am considering. 
(1915) 2 E. B. 35® and the general principles 
referred to above were not discussed or considered. 

[19] Mr. Chaterjee has strongly relied oh tbe 
case in i. L. E. (1939) 2 Cal. 181^ to which reference 
has already been made. In that case tbe conten¬ 
tion of tbe parties centred on tbe question as to 
whether tbe differences between them should 
be shown to have existed from before the suit 
or not. Learned advocate for the respondent 
submitted that as there was no indication that 
there was any dispute or difference before suit, 
the stay applied for must be refused. Mittec J. 
found that neither in the application for stay noc 
in tbe supplementary affidavit filed in tbe appeal 
nor in the written statement aubsequently filed 
under protest was there any indication that there 
was any dispute between tbe parties before tiie 
suit was filed and acceded to the contention of 
the learned advocate for the plaintiff in that 
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suit. The learned Judge referred to the facts in 

Billington’s case and observed: 

“The question before the Court was not whether the 
action to be stayed or not. The question was of wider 
scope, namely, whether the action was maintainable oc 
not. As the greater must be taken to include the less, 
the principle formulated by the House of Lords in 
deciding the question defore it, can, in our judgment, be 
applied where the question relates to stay of action." 

His Lordship then quoted the two passages from 
the speeches of the Lord Chancellor and Lord 
Ludlow to which I have already referred as 
laying down the principle and stated that the 
principle so formulated had been applied in India 
in A. I. E. 1931 Bom. 164.® His Lordship then 
dealt with the case in (1915) 2 K. B. 35® and 
characterised the observations of Rowlatt J., 
relied on by learned counsel before him, as obiter 
dicta and observed that the obiter dicta of the 
Court of the King’s Bench Division could not 
affect the plain words of the Lord Chancellor 
and Lord Ludlow in (1899) A.C. 79.* The learned 
Judge concluded bis judgment on this point as 
follows: 

“The principle underlying para. 18 of Sch. 2, Civil 
P. C., and also S. 19,'Arbitration Act, is to force, by an 
indirect method, a contumacious party, who bad agreed 
to arbitration, to go to arbitration. It fallows, therefore, 
that where the plaintiS is not aware, before the institu¬ 
tion of the suit, that there is a difference between him 
and the defendant, or of the nature of the difference, 
he cannot be said to have gone back upon his agreement 
to refer to arbitration or to be attempting to go back 
upon it by rushing to Court. The Court, under these 
circumstances, would, in our judgment, be justified, in 
the exercise of its discretion, in refusing to stay the 
suit. We, therefore, give eSect to the contention of 
Mr. Ohose on this part of the case." 

It is contended by Mr. Chatterjee that the effect 
of Mitter J.’s judgment is that if disputes are 
not shown to have arisen between the parties 
before suit the Court will as a matter of course 
refuse to stay the suit. The question is whether 
Mitter J. went to this extreme length. The 
penultimate sentence in the passage from the 
judgment of Mitter J. quoted above seems to 
indicate that the learned Judge treated the matter 
as ultimately one of Court’s discretion and if 
there was nothing else I would have respectfully 
agreed with him. But the general trend of his 
judgment appears to lend some support to the 
extreme contention of Mr. Chatterjee. It appears 
to me that Mitter J. read the observations of the 
Lord Chancellor and Lord Ludlow much too 
literally and not in the light of the true effect of 
the findings of fact in that case. For reasons 
already explained by me I do not regard the 
actual decision of the House of Lords in ( 1899 ) 
A. c. 79* as an authority for the propositioir that 
a mere omission of a defendant to raise disputes 
before action, by itself and in the absence of 
circumstances from which an agreement not to 
raise such disputes may be implied, precludes the 


defendant from raising the same after action or 
revests jurisdiction in the Court to decide disputes 
in respect of which its jurisdiction is ousted by 
a statute. The principle fromulated by the Court 
of appeal in (1899) A. 0. 79* which was not 
impeached by the House of Lords ‘on appeal in 
that case but which was subsequently in (1899) 
A. o. 183^ expressly approved by the House 
Lords is that where a statute creates special 
rights and sets up a special tribunal for adjudi¬ 
cating upon disputes relating to such rights the 
jurisdiction of the ordinary Courts is completely 
ousted and that the special tribunal is the only 
tribunal which can decide such disputes. To 
reconcile the actual decision of the House of 
Lords in (i899) A. C. 79* with this well-established 
principle it must be held that in (1899) A. 0. 79* 
the House of Lords regarded the findings-of fact 
by the County Court Judge as implying that the 
defendant in that case by not raising dispute 
before action bad impliedly in the circumstances 
of that case agreed' to the claims of the Railway 
Company and that the case was therefore a 
simple case of mere failure or refusal to pay 
agreed dues about which there was no dispute, 
which was required by the statute to be decided 
by the arbitrator. As there was no dispute there 
could be no question of arbitration and therefore 
there was no ouster of jurisdiction of the County 
Court. If, however, there be disputes within the 
meaning of the statute which a party is not, by 
reason of his conduct before action, precluded 
from raising after action, the Court can have no 
jurisdiction and the arbitrator is the only tribunal 
to decide the same. This, I apprehend, is the 
true effect in (1899) A. 0. 79,* the case in (1916) 
2 K. B. 36® and the other cases I have mention¬ 
ed. So understood there is no conffict between 
those cases. 

[ 20 ] Mitter J., brushed aside the observations 
of Rowlatt J., in the last mentioned case as 
obiter and observed as follows: 

"The Railway company had sued the defendant fw 
£2'15'6. The Gonnty Court Judge held that the suit 
would He but reduc^ the claim to £1-17-0. It was 
the plaintiff company, who preferred an appeal to the 
King s Beuch Division. There, the company contended 
that it was not for the County Court Jndge to deolde 
whether the rate charged was reasonable or not,'bat 
that question could only be decided by the arbitrator 
to be appointed by the Board of Trade. The conten¬ 
tion, if accepted, would have had the effect of de¬ 
priving the County Court Judge of his judtoial fnnO* 
tions, for in that case he was simply to receive the- 
plaint and to pass a decree forthwith for the flom 
claimed, notwithstanding any objeotione which the 
defendant might have to make. That would reduce 
trial of the action to a farce. The King’s Bench 
Division refused to accede to such contention of the 
plaintiff company and held that if the suit was njain-- 
temable, the County Court Judge would be righi in 
deciding whether the claim of the plaintiff was just end 
reasonable. The obiter dicta of the Court of the Eing’ft 
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Benoh DWIbIod, cannot, in our opinion, affect the 
pli^n words of the Lord Ohancellor and Lord Ludlow 
in Blllingson's case (supra).'* 

In all humility I say that this analysis of ( 1916 ) 
S E. B. 86^ does not appear to be borne out by 
the observations of the learned Judges in ( 1916 ) 
9 K. B. 36.® At p. 40 Bowlatt J., observed : 

^ ^ "That being so, what is the effect of the fiDdinga 
in the present case? It the first finding means that 
liability for the amount claimed bad been assented to 
by the defendant before action, and the last two find* 
isgs merely mean that the Judge considered he hod 
a right to reduce the charges in spite of that assent, 
the effect would be that the plaintiffs would be settled 
to succeed. I do not think, however, that we can assume 
that this is what is meant. 1 think, if the company 
desire it, the case ought to go back to the Judge to 
find whether the defendant did enjoy the service in 
fact with knowledge 0*1 the charges that would be made 
and without objecting to them. If be does find that, 
the appeal suticeeds. If he does not, it fails, and if 
there had been a oross'appeal the proper order would 
be that the action be dismissed. I think the railway 
company should be entitled to elect whether they will 
have the appeal dismissed or sent back to the Court 
below for the above'mentioned purpose." 

In the samel case Shearmen J. at p. 41 stated : 

*If the finding of the County Court Judge, that the 
difference between the parties had not arisen before 
the plaint was entered, means that, the services having 
been rendered and the charges not having been dis' 
puted before the plaint was entered, an agreement by 
the defendant to pay could be assumed, then the Court 
bad jurisdiction and the plaintiffs would have been 
entitled to judgment for the amount claimed. But if 
the finding means that although no difference had 
aotully arisen yet the defendant had never agreed to 
pay the charges demanded by the plaintiffs, then 
judgment ought to have been entered for the defendant 
on the ground that thS matter was one for arbitration 
and not for the Court." 

I read the above observations as meaning this: 
If the findings of the County Court Judge are 
that the defendant by reason of tacit assent had 
agreed to the demand before action but did not 
pay then the appeal succeeds i. e. the Court 
would have jurisdiction to decree the full amount 
claimed but would not be able to reduce the 
obarge^in spite of that assent: if, on the other 
band, the findings are that the conduct of the 
defendant before action did not amount to 
agreeing to the demand then the Court would 
have no jurisdiction to decide the disputes and 
the suit must he dismissed. If I am right in 
my appreciation of the decision in (1916) 2 E. B. 
85,® then I say respectfully that Mitter J., was 
not tight in saying that the Court refused to 
accede to the contentions of the plaintiff in that 
0 M 6 and held that if the suit was maintainable 
the County Court Judge would be right in 
deciding wbethei the claim of the plaintiff was 
Jnst and reasonable. The suit would be main* 
tsinable only if the defendant bad by conduct 
accepted the plaintiff’s demand and if the defen¬ 
dant had accepted the demand there would he 


no occasion for the Court going into the question 
of the reasonableness of the demand. In my 
bumble opinion, Mitter J., misunderstood the 
actual decision in Jones’s case and this mis¬ 
conception, if I may say so with great respect, 
led Mitter J., to characterise the other obser¬ 
vations of Rowlatt J. as mere obiter dicta and 
to hold that there was a conflict between ( 1899 ) 
A. c, 79^ and that of Jones’. If the decision in 
(1899) A. c. 79^ is understood in the way I have 
indicated above then I can see no conflit be¬ 
tween it and Jones’s case and the general prin¬ 
ciples to which I referred and the observations 
of the learned Judges in the last mentioned case 
cannot he said to be obiter dicta. 

[ 21 ] Mitter J. applied the decision in (1899) 
A. c. 79^ which was a case governed by a 
special statute to a case under the Indian 
Arbitration Act. The special statute took away 
the jurisdiction of the Court completely in res- 
peot of certain disputes and left no discretion 
to the Court. A private arbitration agreement 
does not oust the jurisdiction of the Court in 
the same sense but the Arbitration Act gives a 
discretion to the Court to exercise jurisdiction 
or nob to do so. The position appears to 
be fundamentally different. Under the special 
statute the Court may assume jurisdiction only 
if there be no dispute falling within the statute 
or if the party is precluded from raising them 
but if there bo such disputes and a pai^y is not 
by reason of his agreement, express or implied, 
precluded from raising them, the Court cannot 
exercise jurisdiction and must dismiss the suit 
and give effect to the statute. There is no 
room here for exercise of discretion. It is 
difficult to see how this principle can be applied 
to a case where the Court has always a dis¬ 
cretion to exercise jurisdiction or to decline to 
do so. If, however, this principle is at all ap. 
plicable to a case of private arbitration agree¬ 
ment under the Arbitration Act, I do not see 
why the Court should not apply the whole of' 
that principle as explained by me, namely, stay 
the action when there are disputes within the 
meaning of the arbitration agreement and where 
the party applying for stay is not precluded 
from raising it even if be did not raise it before 
action and refuse a stay only when there is no 
dispute or when a party by reason of agreement 
express or implied is precluded from raising it. 
As I have said a mere omission to raise dispute 
before action from which an agreement cannot 
be inferred, is no ground for precluding a party 
from raising it and is no justification for the 
Court assuming jurisdiction to decide questions 
in respect of which its jurisdiction is ousted by 
statute. Likewise a mere omission to raise dia- 
putes before action, without more, ought not by 
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itself to be any ground for refusing a stay under 
the Arbitration Act. 

[ 22 ] In my judgment the contention that in 
order to succeed in an application for stay under 
S. 34, Arbitration Act, 1940, the applicant must 
show that disputes arose before suit and that be 
must fail otherwise is, in principle, quite unten¬ 
able and unsound and may, in practice, encourge 
a plaintiff to rush to Court without giving an 
opportunity to the defendant to raise the dis¬ 
putes before suit and deprive the defendant of 
the valuable right of arbitration and thereby 
cause great hardship and inconvenience to the 
defendant which cannot be compensated by 
awarding costs. Mitter J. has taken the case 
of a plaintiff who files his suit in good faith and 
in ignorance of the existence of any dispute. 
Upto the point of filing the suit such a plaintiff 
is certainly not contumacious. But if the defen. 
dant is not, by reason of his conduct before suit, 
precluded from raising disputes falling within 
the arbitration agreement after suit and yet the 
plaintiff resists arbitration I do not see why he 
should not be called contumacious and why the 
Court should not order a stay of the suit and 
give effect to the agreement between the parties. 
The inconvenience suffered by such a plaintiff 
by having his suit stayed on the ground of 
arbitration agreement may well be compensated 
by awarding him coats. I, therefore, hold against 
the extryne contention of the plaintiff company 
on this point of law, I agree with Mr. Gbau- 
,dhuri that a mere omission to raise dispute 
jbefore suit, without more, is not by itself a 
^ground for refusing a stay although it may be 

j taken into consideration along with other facts 
in exercising the discretion of the Court in the 
matter of a stay of the suit. 

[23] Coming to the facts I find that there is 
no foundation in fact on which this point of 
law can be maintained. It is true that in the 
affidavit in support of this application there is 
no indication as to what the differences are or 
as to when the differences, if any, arose. But 
I find that ordinarily in a common form of an 
affidavit in support of an application for stay 
this is not done. See Form No. 17 in Russel! 
on Arbitration, Edn. 13, p. 654. The arbitration 
agreement and the plaint are, however, clearly 
referred to in the affidavit in support of this ap. 
plication. The'plaint may surely be looked at to 
ascertain what the subject matter of the suit is. 
Turning to the plaint it is reasonably clear that 
disputes arose before action. Paragraphs 6 
and 7 of the plaint clearly indicate that disputes 
arose between the parties before suit. Reference 
may also be made to the other paragraphs of the 
plaint. A perusal of the plaint as a whole makes 
It reasonably clear that divers disputes arose 


between the parties before action was brought 
and that those disputes fall within the arbitra- 
tion agreement and the suit has been filed to get 
a decision on those very disputes. Therefore it is 
clear that this application cannot be thrown out 
on the ground that tbere^ is no dispute between 
the parties or that such disputes did not arise 
before the suit was instituted. 

[24] Be.* fc A The argument on this head is 
that this suit comprises various matters which 
are not within the ambit of the arbitration 
clause and cannot,’ therefore, be referred to 
arbitration and that the suit must go on with 
respect to those matters. It is'submitted that as 
the suit has to go on with respect to the matters 
outside the arbitration clause,«the Court should, 
in its discretion, refuse the stay and decide all 
the disputes and thereby avoid splitting up of 
the disputes and piecemeal trial by two tribunals* 

[25] The principles on which the Court pro¬ 
ceeds in the matter of staying actions are not in 
dispute. The legal proceedings which are sought 
to be stayed must be in respect of matters which 
the parties have agreed to refer, that is to say, 
which come within the terms of the arbitration 
agreement. If a party brings an action in respect 
of any matter not agreed to be referred the 
Court has no jurisdiction at all to stay the pro. 
ceedings and the Court will refuse a stay. 
Further the Court will exercise its discretion and 
refuse to stay the action in cases where a sub¬ 
stantial part of the disputes does not fall within^ 
the arbitration agreement and cannot be con-i 
veniently separated. It is, hfiwever, not sufficient 
to induce the Court not to stay the action to 
show that only a small part of the disputes is 
outside the arbitration clause. 

[ 26 ] In order to arrive at a conclusion as to 
whether the, action is in respect of matters agreed 
to be referred, the Court has to examine the 
arbitration clause and ascertain its ambit and 
scope. The arbitration clause in the contracts 
before me comprises “any dispute or diffe. 
rence arising out of the contract, settlement of 
which is not hereinbefore provided for.” Leaving 
out for the moment the exceptions, the arbitra¬ 
tion clause covers “any dispute or difference 
arising out of the contract.’* It should be noted 
that what is agreed to be referred is “any dispute 
or difference arising out of the contract” and 
not ‘ any claim arising out of the oontraoi” 
Further, the words “arising out of the contract” 
appear^ to me to be of wider import than the 
words “under the contract” or “in respect -of 
contract.” Keeping the above principles and the 
true meaning and import of the terms of tiie 
arbitration danse in mind I now proceed to con¬ 
sider which part of the claim, if any, is outside 
the scope of the arbitration clause. 
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[87] It 18 first alleged that the disputes re- 
gardiDg the claim for Rs. 0,10,866.3 o set forth in 
para. 9 of the plaint does not come within the 
arbitration clause. It will be noticed that the 
demand for supply is alleged to be “far above 
the local requirements of the army” and there¬ 
fore a “breach of the terms of the aforesaid con- 
tracts.*' It is further alleged that the defendant 
“wrongfully employed other contractors at much 
higher rates," and that the supplies were "taken 
wrongfully." According to the pleading the dis¬ 
putes are whether the demand for supply was or 
was no^far above the local requirements of 
the army as provided in the contracts, whether 
such demand constituted a breach of the con- 
tracts or was made legitimately under the con. 
tracts, whether employment of other contractors 
was wrongful or was permissible under the terms 
of the contracts and whether these supplies were 
taken wrongfully in breach of the contracts or 
legitimately in terms of the contracts. It takes 
two to make a dispute. If one party bases bis 
claim outside the contracts but the other bases 
bis defence on the contracts, the resulting dis. 
putes certainly arise out of the contracts. Such 
disputes could nob have arisen at all in the absence 
of the contracts. The disputes have their origin 
in the contract. I do not find it possible to bold 
that these disputes are not within the arbitration 
clauee.'^Even if the claim of the plaintiff be said 
to be outside the contracts, the disputes between 
the parties regarding such claim arise out of the 
contracts. 

[ 28 ] The next item of dispute said to be out¬ 
side the arbitration clause is with respect to the 
claim in para. 10 for Bs. 5,12,500 for damages for 
wrongful rescission of the contracts. Prima 
facie^ disputes relating to the rescission of a 
contract are disputes arising out of the contract. 
But it is argued that the settlements of these 
disputes are provided for by the earlier clauses 
and are, therefore, expressly excepted from the 
arbitration clause. I have already mentioned 
that under cl. 6 of the Tender the ofBcer operat. 
ing the contract may reject the supplies and the 
contractor may not claim any payment as 
therein mentioned. Under cl. 7 the ofQcer operat. 
ing the contract may in certain specified circum. 
stances purchase or procure the supply at the 
expense of the contractor. Under cl. 8 the same 
officer may rescind the contract in certain events 
and under cl. 9 he may recover compensation 
from the contractor. Then comes cl. lO which 
provides that the decision as to recovery of 
money in respect of purchase at the risk of the 
•oontraotor or of compensation atfd any order 
f6r rescission of the contract by the officer shall 
be. subject to an appeal, within a certain time, 
to superior officer whose decision will be final 


and if no appeal is preferred the original deci¬ 
sion will be final. Confining myself to the ques¬ 
tion of rescission it seems to me that this clause 
only makes provision for settlement of the ques¬ 
tion whether an order of rescission should be 
made at all and if made whether it should 
stand. It makes no provision for settlement of 
disputes relating to claim for compensation or 
damages for wrongful rescission. Those disputes 
are outside the exception and therefore fall with¬ 
in the arbitration clause as disputes arising out 
of the contract. 

[29] Paragraph n of the plaint contains a 
claim for Rs. 10,00,000 for loss of profit by rea¬ 
son of wrongful employment of other con¬ 
tractors. It is expressly pleaded that under the 
contracts the defendant was not entitled to 
employ other contractors and had committed 
breach by so appointing. Thus pleaded the dis- 
putes relating to this claim arise directly out of 
the contracts. 

[30] In para. 13 the plaintiff company claims 
EB. 0,00,000 for wrongful rejection of certain 
supplies and for wrongful deduction of the value 
of the substitutes. As I have pointed out cl. 10 
of the Tender does not provide for settlement of 
dispute as to compensation for wrongful rejec¬ 
tion of supply or rescission of the contract and 
therefore those disputes are within the arbitra. 
tion clause. Further, these disputes can be out¬ 
side the arbitration clause only if they are with¬ 
in cl. 10 . If they are within cl. lo then the 
decision of the officer operating the contract 
or the decision on appeal of bis superior officer 
is final. If the order of rejection of supplies and 
deduction of the value of the substitutes are 
final then the plaintiff company can have no 
claim and I am not prepared, in exercise of my 
discretion, to refuse to stay the action on the 
ground of a claim which, even if it be outside 
the arbitration clause, is prima. facie untenable 
and is comparatively speaking a small part of 
the entire claim in the suit. This reasoning also 
applies to the claim for damages for wrongful 
rescission of the contracts. 

fSlj The last claim said to be outside arbitration 
clause is that for Rs. 72.81,260 set forth in 
para 14. This also is claimed as on a "breach of 
the aforesaid contracts." 

[32] Beading the plaint as a whole it seems 
to me that all the disputes between the parties 
have, on ultimate analysis, their origin in the 
two contracts and therefore arise out of the con. 
tracts. But for those contracts the disputes would 
not have arisen at all. The plaintiff company 
makes its claim as on a breach of the contracts, 
and in any case the defendant bases his defence 
on the terms of the contracts. The resulting dis¬ 
putes, as they appear on the face of the plaint, 



2i0 Caloutta Bhadu Dasi v. Gokdii Chandra (B. C. Mitter J,) A. I, B. 


therefore, clearly arise out of the contracts even 
if some of the claims of the plaintifif company 
may be said to be de hors the contracts. If the de¬ 
fendant has been guilty of any wrongful act or 
conduct it is because of the alleged violation of 
the terms of the contracts express or implied. In 
my opinion the suit as framed is clearly in 
respect of matters agreed to be referred to arbi¬ 
tration, for the disputes as formulated in the 
plaint clearly arise out of the contracts. It is not 
suggested that there is any other good reason 
why the matter should not be referred to arbi- 
tratlon in terms of the agreement between the 
parties. I« therefore, accede to this application 
and make the order prayed for except that the 
costs will be costs in the arbitration. 

S, C. Petition allowed. 


A. I. R. (35) 1948 Caloutta 240 [C. N. 106.] 
R. C. Mitter and Sharpe JJ. 


Sm. Bhadu Dasi wfo Golok Behari Dutt — 
Appellant v. Gokul Chandra Daw and others 
— Respondents. 

Letters Patent Appeal No. 9 of 1945, Decided <m 
4-I2-1947, from the judgment of Henderson J., in A.F, 
A. 0. No. 29 of 1944, D/-27-6-1945. 


(a) Bengal Tenancy Act (8 [VUI] of 1885),S.26G 
(5)—Section applies even to mortgage which inclu¬ 
ded not only occupancy bolding but also niskar or 
any other item which is not occupancy holding. 

Section 26G (5), Bengal Tenancy Act, Is applicable to 
a mortgage which included not only an occupancy 
holding but also a niskar or any other item of property 
which was not an occupancy holding. Hence the mort¬ 
gagor of a usufructuary mortgage executed before the 
Bengal Tenancy (Amendment) Act, 1928, which includ¬ 
ed not only occupancy holding but also properties of 
other description i. e., niskar is entitled to get back 
possession on an application under sub*B. (6) of S. 260, 
Bengal Tenancy Act as soon as the period mentioned 
in Bub'S. (1) thereof expires, for factually, the require¬ 
ments of that section are complied with although the 
mortgage may haTe included as security a property 
which is not the bolding of an occupancy raiyat: 27 A. 
I. R. 1940 Cal. 499, Approved. [Para 3] 


(b) Hindu law — Stridhan — Second group of 
heirs — Preference among them is determined by 
form of marriage and nature of stridhan. 


The persons who would come within the first group 
heirs of stridhan property, are son, daughter's son, 
their sons or the son or grandson of a rival wife. 
Amongst the second class of stridhan heirs are the 
brother, father, mother, husband; but the preference 
amongst them is determined by two facts: (1) the form 
of marriage and (2) the nature of the stridhan. If the 
stridhan fell within the first class of stridhan enumerat¬ 
ed in the Tagore Law Lectures on Marriage and Stri¬ 
dhan (Edn, 6) by Sir Gooroodass Banerjee at pp. 489 
and 490, the husband would come before the mother 
but if the stridhan fell within the second class, the 
mother would be preferred to the husband. [Para 6] 
Cases referred-,^ 

• 27 A. 1. R. 1940 Cal 499' 
191 1 . C. 720, Prafulla Chandra v. Soaru Mohammad! 


2. (’46) 72 I. A. 156 : 49 C. W. N. 491 : 32 A. I. R. 
1945 P. C. 108 : 1. L. R. (1945) Ear. P.C. 250: 222 I, 
C. 1 (F. 0.), Renula Bose v. Manmatha Nath. 

Bankim Chandra Mukherjee and Muktipada Chat^ 
terjee — for Appellant. 

Surajit Chandra Lahiri, Samhhunath Banerjee 
(Sr.) and Smrifi Zumar Roy Choudhury for 
Bamendra Mohan Majumdar (for Dy. Registrar) 

for Respondents. 

R. G. Mitter J.^One Badhanath Ghose was 
the owner of two items of property one a niskar 
aQd the other an occupancy holding. On SOth 
of Baisakh, 1334, (13-5-1927) he borrowed a sum 
of Bs. 350 from two persons Eohini Gope and 
Gostha Gope, the predecessor-in-inter^ of the 
appellant before us, Bhadu Dasi, and hypothecat¬ 
ed by way of usufructuary mortgage the said 
two items of property. By the terms of the 
mortgage instrument, the mortgagees in possession 
were to take the usufruct of the mortgaged pro¬ 
perties in satisfaction of the interest only and 
the mortgagor was given the right of redeeming 
the property by payment of the principal lent 
not earlier than Gbaitra, 1349. After the mort¬ 
gage Ful Eumari Dasi purehased the occupancy 
holding only from the mortgagor. She died some 
time before June, 1942, leaving behind her 
husband Gokul Chandra Daw and hermother. 
In June 1942 Gokul Chandra Daw filed an ap¬ 
plication under S. 260 (5), Bengal Tenancy Act for 
getting back the possession of the occupancy 
holding on the ground that the period of 15 years 
from the date of the registration of the mortgage 
instrument had expired. This application was 
allowed by the learned Munsif and by the learn¬ 
ed Subordinate Judge on appeal. Henderson J. 
sitting singly was pressed by the decision of a 
Division Bench of this Court in 44 C. w. N. 726.^ 
As he was sitting singly, he bad to and did 
follow this decision but indicated that his view 
was otherwise. He, accordingly, dismissed the 
appeal but gave leave to appeal under ol. 16, 
Letters Patent. 

[2] The main question raised in these pro¬ 
ceedings is whether s. 26 G (6), Bengal Tenancy 
Act, is at all applicable to a mortgage of this kind, 
viz,, a mortgage which included not only an 
occupancy holding but ^a niskar or any othet 
item of property which was not an occupancy 
bolding. The decision of the Division Bench in 
44 o. w. N. 726^ is that the said sub-section of 
the said section is applicable even to such a 
mortgage. The main point for consideration be¬ 
fore us, therefore, is whether the view expressed 
in the decision in 44 o. w. N. 726^ is correct or 
not. If we hold that it is correct, no further ac¬ 
tion need be taken by us, but if we do not agree 
with that decision, the only course which would 
be open to us would be to, refer the matter to a 
Full Bench. After giving the matter our anxiouB 
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cioaaideration we are of opinion that Hie decision 
of the Division Bench which has followed the 
decision of another Division Bench is correct. 
We will shortly state the reasons why we think 
4hat 44 O. W. N. 726*' has been correctly decided. 

C9] Section 26Q-, as finally amended, deals 
with usufructuary mortgages and other kinds of 
^Hiortgages in respect of occupancy holdings in 
which possession has been given to the mortgagee. 
We need [not?] in this case consider anomalous 
mortgages, that is to say, mortgages by condi- 
^onal sale or simple mortgages where possession 
Iran been delivered to the mortgagee of the mort- 
S^kged properties, because what is for considera¬ 
tion before us is a usufructary one. Sub-section 
(la) of s. 26G provides that where a usufructuary 
mortgage has been executed before the commence¬ 
ment of the Bengal Tenancy (Amendment) Act, 
1928, that, mortgage is to be deemed to have 
'taken effect as a complete usufructuary mort¬ 
gage for the period mentioned in the instrument 
or for 15 years, whichever is less. In the case of 
a nflufcuctuary mortgage the 15 years is to be 
counted from the date of the registration of the 
mortgage. This is indicated in sub-s. (5) of the 
said section. This provision taken along with the 
definition of a complete usufructuary mortgage 
as given in sub-s. (3) of S. 3 of the Act extin- 
guishes the mortgage over the occupancy hold, 
ing as soon as the period mentioned in sub s. (la) 
expires. Sub-section (3) repeats the same idea, 
indicates the starting point from which the 15 
Tears is to be counted and provides for the pro- 
cednee to be followed by the mortgagor in get¬ 
ting back his property. As sub-s, (la) extinguishes 
the mortgage in respect of the occupancy holding, 
ilie would have the right to get back the holding 
’&om the mortgagee after the period mentioned 
in that sab-section. Taken with aub-s. (5), it 
•comes to this that he would be entitled to get 
■back possession of the property not through a 
coit for redemption but an application by him 
would be sufficient. Beading the scheme of 
8..S6Q the legislature extinguishes the security 
over the occupancy bolding as soon as the period 
mentioned in the usufructuary mortgage or the 
.period of 15 years to be calculated as mentioned 
above, whichever period is less, expires. In the 
<SS 60 before us, the usufructuary mortgage was 
cseoated on a date prior to the date when the 
Bengal Tenancy (Amendment) Act, 1928 , came 
mfo operation. The mortgagor was an occupancy 
■Wiiyat and the mortgaged property in respect of 
winch this application is made is an occupancy 
'bolding. No doubt the mortgage included niskar 
also. Actually the case comes within the terms 
-of s. 96G. In accordance with the rule of con- 
4110011011 indicated by the Judicial Committee of 
4ba Frivy Council in 72 i. A. 156 (=49 c. w. N. 
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491,^) where their Lordships were construing 
aub-s. (5) of s. 30, Bengal Money Lenders Act, 
we hold that the mortgagor of a usufructuary 
mortgage executed before the Bengal Tenancy 
(Amendment) Act. 1928, which included not only 
occupancy holdings but also properties of other 
description, is entitled to get back possession on 
an application under sub-?. (6) of 8. 20 - 0 , Bengal 
Tenancy Act as soon as the period mentioned in 
sub-s. (1) thereof expires, for factually, the re- 
quirements of that section are complied with 
although the mortgage may have included as 
security a property which is not the holding of 
an occupancy^raiyat. 

[4] We are not impressed by the argument 
that such a proceeding would have the ellect of 
breaking up the mortgage security by allowing 
piecemeal redemption. No doubt it is a general 
principle that the mortgage security cannot be 
split up at the instance of the mortgagor for the 
purpose of allowing him piecemeal redemption, 
but undoubtedly the statute can intervene and 
allow in specific cases splitting up of the mort¬ 
gage security by allowing piecemeal redemption. 
The proviso to S. 60. Transfer of Property Act 
itself mentions such a case and the legislature 
could by statute undoubtedly introduce other 
cases allowing piecemeal redemption. The afore- 
said argument, therefore, would not, in our 
opinion, be used for the purpose of making in¬ 
applicable the provisions of s. 2G-G, Bengal^Ten- 
ancy Act to a mortgage which includes oc- 
cupancy holdings as well as other kinds of 
immovable property. 

[5] Whether the effect of the order for resto¬ 
ration of possession of the ^jrfiyati holding would 
have the effect of splitting up the consideration 
for the mortgage, viz , the principal lent, is a ques¬ 
tion which is not before us. That question whether 
the principal lent will have to be apportioned on 
the Two items of property [and whether?] sum 
apportioned on the occupancy is to be taken as 
satisfied will have to be considered if later on a 
suit for foreclosure or redemption is instituted. 
We accordingly agree with the conclusion reached 
by the Division Bench in 44 C. w. N, 726.^ 

[6] The next point for consideration is whe¬ 
ther the plaintiffs Gokul Chandra Daw is entitled 
to maintain this application. It is admitted be- 
fore us that the property was the atridhan 
property of bis wife Ful Kumari. It is also 
admitted before us that Pul Kumari did not 
leave any person who_ would come within the 
first group of heirs of stridhan properkyi viz.j sod, 
daughter a son their sons or the son or grandson 
of a rival wife. Amongst the second class of 
stridhan heirs are the brother, father, mother, 
husband ; but the preference amongst them is 
determined by two facts: (l) the form of marriage 
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and (2) the nature of thestridban. Having regard 
to the fact that the other five of the six forms of 
marriage with Daiva have fallen into disuse in 
modern times it may be presumed that the mar¬ 
riage of Ful Kumari with her husband Gokul 
Chandra Daw was in the Brahma form. In fact 
the finding of the Courts below that the marriage 
was celebrated in that form is not challenged 
before us by the learned advocate appearing in 
support of the Letters Patent Appeal but the 
question is what was the nature of the stridhan. 
,lf it fell within the first class of stridhan enume¬ 
rated in the Tagore Law Lectures (5th Ed.) by 
Sir Gooroodass Banerjee at pp. 4^ and 490, the 
husband would come before the mother, but if 
tbe stridhan fell within the second class, the 
mother would be preferred to the husband. In 
his application Gokul Chandra Daw stated that 
itbis was the stridhan property of his deceased 
wife and that he was her heir. In the petition of 
objection there was a general denial that be was 
the heir of Ful Kumari and it was stated that 
there was a preferential heir. When Gokul Chan, 
dra was being cross-examined, the mortgagee put 
two questions to him, viz., (1) whether there was 
any other relation who had survived Ful Kumari, 
and Gokul answered that she left a mother be¬ 
hind, and (2) when was the property acquired by 
tbe lady, and the answer was ‘after the marriage.’ 
The matter was left there by the pleader appear, 
ing on behalf of tbe mortgagee. At the time of 
the argument, however, tbe mortgagee urged 
that the husband could not be tbe heir because 
from those two answers given by him in cross- 
examination tbe property could not be considered 
tbe Yautuka proper^ of Ful Kumari. We do 
not quite follow that argument No doubt the 
property was acquired by the lady some time 
after her marriage but it is tbe source of tbe 
purchase money that is material. If it bad been 
purchased with tbe money that she had obtained 
as Y^autuka at the nuptials it would be her 
Yautuka property for then it would be taken to 
have changed its form or shape, viz., the con¬ 
version into immovable property. Having regard 
to the vague nature of the objection and the 
vague nature of the cross-examination, we are 
not prepared to accede to the argument of the 
learned advocate appearing in support of tbe 
appeal to remand the case for a further inves¬ 
tigation as to the precise nature of tbe stridhan. 

[7] The result is that the appeal is dismissed 
with costs, 

Sharpe J.—I agree. 

Appeal dismissed. 
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Chakravartxi j. 

Ghitta Eanjan Guha and another — Aecus-- 
ed — Petitioners v. Ameen — Complainant^ 

Opposite Party. 

Criminal Rev. No. 974 of 1947, Decided on 161— 
1948. 

Companies Act (1913), S. 153 (5) — Applicatioxfc 
under S. 153 by Bank—> Stay order passed—Subset 
quent complaint for criminal breach of trust: 
against director by customer in respect of certain 
shares—Shares alleged to have been purchased 
by bank on his behalf with his money in Bank an<£ 
held in safe custody but not returned—Case heldL 
should be stayed if during trial it was found to bfr 
one of fraudulent operation of banking account. 

A Bank applied under S. 153 and obtained a stay- 
order under S. 153 (5). Subsequently a customer of tbft 
Bank filed a complaint to a Magistrate charging tho- 
Managiog Director of the Bank with an ofienee o£ 
criminal breach of trust in respect of certain sharea 
which he alleged were purchased by the Bank cm bi» 
behalf with his money in tbe Bank under the arrange- 
ment between him and the Bank and were held by tho- 
Bank in safe cu-tedy. It was alleged that the shaiea 
were liable to be delivered to tbe complainant oia 
denand but were noH delivered to him and tbereforo- 
tbe accused bad been guilty of fraudulent conversion iia 
complete violation of the trust and responsibility impo*- 
sed upon him as banker and agent. The question was- 
whether this proceeding was covered by stay order 
under S. 153 (5). 

Held, that an application under S. 153 raised qaes- 
tions only between a company and its creditors anA 
members. If tbe proceedings before the Magistrate wero- 
in respect of a criminal breach of trust, tbeoomplainank 
not being a creditor of the Bank in respect of tho- 
shares, those proceedings were outside tbe stay order. 
But if during tbe trial it was found that the case waa- 
not one of a criminal breach of trust but a case of Iran' 
dulent operation of banking account, the case would falh 
within the ambit of the stay order and should then bo- 
stayed. Tbe Magistrate could therefore proceed witla 
tbe case till be could decide these points. 

[Paras 14,161 

Case referred: — 

\. (1895) 1 Ch. 267 : 64 L. J. Cb. 279 : 71 L. T. 705t 
43 W. R. 244, In re Midland Coal Coke and Iron Co. 

Kumar Basu, Parimal Mukerjee 
Bireswar Chatierji—ior Petitioners. 

N. C. Talukdar and Arun Kumar Datt — fof 
Opposite Party. 

OpdoF.— The petitioner i before me, Cbittft< 
Ranjan Guba, ia the Managing Director of 
a Bank, called the New National Bank Tiimi - 
ted and petitioner 2 N. Chakravarty, appears tfk 
hold a multiplicity of officea, seeing that be des* 
cribes himself as “Direstor, Chief Controller sn^ 
Chief Auditor” of the Bank, The present role 
directed against an order of the learned 
Presidency Magistrate, refusing to stay certutt- 
proceedings which the petitioners asked to 
stayed on the ground that they were covered ^ 
a stay order passed by this Court on its Ojri^n*^ 
Side under s. 153 (5), Companies Act, 

[ 2 ] The material facta ace the following» 
On 20th May 1947, the New National Bank Idnfl^ 
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ted made an appHoation on the Original Side of 
this Court under s. 168, Companies Act and on 
the same day obtained a stay order from Edg- 

ley J. That order was in the following terms. 

“And it is further ordered that until the final deter, 
mlnation of this application or until the further order 
of this Court the commencement and or continuation 
of all suits and proceedings against the said Company, 
Us Directors and officers in the meantime be and the 
same are hereby stayed". 

On 13th July 1947, the opposite party filed 
a complaint before the learned Chief Preai. 
dency MagiatratSi Calcutta, charging the peti. 
tioners and one B. Mujumdar with offences 
under Ss. 403, 406 and 409/114, Penal Code. 
The substance of bis complaint was that he 
had a current account with the Bank and 
the petitioners as officers of the Bank, bad 
purchased a number of shares for him and 
on bis instructions with money drawn from his 
current account. In spite, however,of repeated 
requests they had not delivered the shares to 
him, although under the contract between the 
parties the shares were liable to be delivered on 
demand. On this application being made, war. 
rants were issued against the accused persons 
under s. 409, Penal Code, and a search warrant 
was also issued for the seizure of the shares con. 
cerned as also certain books of the Company. 
The petitioners surrendered on 26 7-1947 and were 
released on bail. On SOtb September, they 
made an application, praying that the proceed, 
ings might he stayed and« the search warrant 
recalled in view of the order passed by Edgley J. 
Thereupon the search warrant was recalled and 
a date was fixed for the hearing of the applica. 
tion. On 28-8 1947, the learn'^d Magistrate, after 
bearing the parties, decided that the order of the 
High Court did not touch a case like the one be 
bad before him and therefore it should proceed. 
He directed fresh search warrants to issue. 
Thereupon the petitioners moved this Court and 
obtained the present rule. 

[8] Mr. Basu, who appeared on behalf of the 
petitioners, contended that the proceedings before 
the learned Magistrate were clearly covered by 
the order made under S. 163, Companies Act, 
and the learned Magistrate bad been in error in 
refusing to stay them. He placed his contention 
on the footing that the petition of complaint 
charged the accused persons with certain offdhces 
only in the capacity of bankers and agents and 
what bad been alleged there was not so much 
criminal breach of trust as cheating by the bank 
as a bank. He relied upon the broad proposition 
of Company Law that any one having any kind 
of claim, he it even a claim for damages, bad a 
right to intervene in a winding up or proceed¬ 
ings under S. 163 and contended that even if the 
opposite party had alleged criminal breach of 


trust, a liability sounding in damages had arisen 
against the Bank on the footing of which the 
opposite party would have his relief in the S. 168 
proceedings as a creditor. 

[4] Mr. Basu further contended that even if 
the petition of complaint was capable of the 
construction that criminal breach of trust was 
alleged therein, if it was also capable of the 
construction that mere fraudulent operation of 
the banking account was being alleged, his 
clients ought to get the benefit of the ambiguity 
and the proceedings ought to be stayed, as prima 
facie coming within the ambit of the order passed 
under s. 163, Companies Act. 

[5] Mr. N. 0. Talukdar, who appeared on 
behalf of the opposite party, contended that his 
client was not a creditor of the Bank at all and 
therefore would have no locus standi to inter¬ 
vene in proceedings under s. 153. According to 
him, the opposite party had simply kept certain 
shares with the Bank in safe custody and having 
failed to obtain delivery of those shares was 
proceeding against the accused persons for cri- 
minal breach of trust. The shares never became 
a part of the assets of the Bank and there could 
be no question of the opposite party participat¬ 
ing in the distribution of the assets of the Com. 
pany or in any composition scheme on the 
footing that he was a creditor of the company 
as the depositor of the said shares. Mr. Talukdar 
contended further that although expressions 
might have been used in the petition of com¬ 
plaint here and there, charging the accused 
persons as bankers and agents, what had really 
been alleged was personal misconduct as in¬ 
dividuals. 

[6] It will be noticed from the terms of 
Edgley J.’s order which has already been recited 
that it purports to stay all proceedings, not 
merely against the company but also against its 
Directors and officers. Section 153 (5), Com¬ 
panies Act, speaks of proceedings against the 
company alone. Edgley J. could not have in- 
tended to go beyond the terms of the section 
when he added the words “Directors and Offi¬ 
cers.” It was agreed before me by both the par¬ 
ties, and it seems to me to be the correct view, 
that “Directors and Officers'* in the order mean 
Directors and Officers as representing the Bank 
in its banking operations and not Directors and 
Officers in their personal capacity in private life. 

[7] It is also not seriously disputed that al- 
though the language of S. 163 and the order 
passed by Edgley J. are both extremely wide, 
no proceedings are intended to be stayed unless 
they are proceedings relating to matters which 
can be adjusted under s. 163. An application 
under s. 153 raises questions between a com¬ 
pany and its creditors and members. The pro- 
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ceedings before the Magistrate in the present 
case can come within an order made tinder 
S. 153 if only they are proceedings as between 
the same parties and in the same capacities. 
The opposite party, I understand, is also a 
shareholder of the company, but be is not try. 
ing to enforce any rights in that status. All 
that be is trying is to obtain relief in respect of 
wrongs alleged to have been sufifered in the 
capacity of a customer of the Bank who bad 
put money therein and deposited chattels in 
specie. The primary question before me there- 
fore is whether the opposite party could be re¬ 
garded as a creditor of the company, constituted 
by the facts which he alleges. 

[6] That brings me to the petition of com- 
plaint which requires to be analysed in some 
detail. The case, as laid there is that the oppo¬ 
site party is a new-comer to Calcutta and came 
to be acquainted with petitioner 1 during a visit 
to Ranchi. The acquaintance continued after 
the return of the parties to Calcutta and some¬ 
time later petitioner 2 was introduced to the 
opposite party by petitioner 1. Gradually the 
two petitioners ingratiated themselves into the 
confidence of the complainant and induced him 
to open a current account with the Bank by 
various representations of its stability. Subse¬ 
quently they induced him to enter into an ar¬ 
rangement for the purchase of shares through 
the Bank. The arrangement it is alleged was 
that the Bank would purchase shares as and 
when instructed with the money lying to the 
credit of the complainant in his current account 
that those shares would be held in safe custody 
by the Bank, that they would be liable to be 
delivered on demand, that they would form no 
part of the assets of the Bank and that the 
Bank would have no right to transfer, mortgage 
or encumber them in any manner whatsoever 
or have any lien thereon. The complainant pro¬ 
ceeds to allege that he was informed by a letter 
dated 23 10 1946 that the Bank had purchased 
for him 12 sets of shares and he found that the 
price had been debited to his account with the 
Back. He, however, failed to obtain delivery of 
the shares and on 3 3 1947 served a lawyer’s 
letter in which he alleged that the Bank was 
holding the shares in safe custody for him. 
That letter elicited a reply in which it-was pro¬ 
posed that ten of the 12 sets of shares would be 
delivered to the complainant in three instal. 
ments. The complainant thereupon grew suspi. 
clous and wrote another letter dated 21 - 3 - 1947 , 
to which no reply had been received. 

[9] On the above allegations the opposite 
party stated that the accused had been guilty of 
fraudulent conversion in complete violation of 
the trust and responsibility imposed on them as 
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bankers and agents and that they had commit¬ 
ted the offences specified in the petition of com¬ 
plaint. 

[ 10 ] The question is what is the basis on 
which the complainant is making his case before 
the criminal Court. Is he alleging that, acting 
under his instructions, the Bank bad purchased 
certain specific shares for him and in his interest 
and that, on such purchase, the shares became 
immediately his separate property by the force 
of the contract with the Bank or is he merely 
alleging that the bank had represented to him 
that it had applied a part of his money lying in 
the current account to the purchase of certain 
shares and had debited a certain sum, but was 
not accounting for the debit by producing the 
shares said to have been purchased ? If the 
case is the first it is a case of criminal breach 
of trust in respect of the specified shares but if 
it is the second, it is something else if any cri¬ 
minal offence at all. 

[11] It is convenient at this stage to dispose 
of certain questions of law which were debated 
at great length. Mr. Basu contended that any 
person, having any kind of pecuniary claim, 
was entitled to rank as a creditor in a proceed¬ 
ing under s. 153 of the Act. It is true that all 
conceivable kinds of creditors are entitled to be 
so ranked but the basic requirement is that the 
persons concerned must be creditors. Dealing 
with that question, Mr. Basu contended that 
even on the footing‘that the Bank was holding 
certain specified shares in safe custody on be¬ 
half of the complainant, still if it failed to 
deliver the shares to him it became liable for 
damages as a bailee'*and this liability made the 
complainant a creditor. Mr. Basu reminded me 
that not merely persons having a claim in pre- 
senti but also contingent and prospective credi¬ 
tors had been held to be creditors within the 
meaning of the Companies Act. I am unable to 
accept the broad propositibn contended for by 
Mr. Basu. It is true that even contingent or 
prospective creditors are creditors within 'the 
meaning of the Companies Act, but a person 
holding specified chattels deposited with him by 
another person for safe custody is not a debtor 
of any kind, whether present or contingent or 
prospective. A contingent creditor is one to 
whom nothing is at present due but a right in 
whose favour will arise on the happening of a 
contingency which is already clearly provided 
for. A prospective creditor again is a person to 
whom money is not immediately payable but 
will be payable on a certain day still in future. 
Applying these definitions to the facts of the 
present case, I am unable to see how, on the 
allegations made in the petition of complaint, the 
petitioners or the Bank could be said 'to be deb* 
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tora of the opposite part]^ or bow be could be 
said to be tbeir oreditor, oontingent or prospeo* 
tive. On those allegatioue the clear position is 
that he had left certain specified goods in the 
custody of the Bank merely for the purposes of 
custody aud they never became a part of the 
assets of the Bank. Mr. Basu drew my atten¬ 
tion to the case in (1895) l cb. 267^ at 276, where it 
was held that under s. 168 of the English Com. 
panies Act of 1862, even a claim sounding only 
in damages was admissible in proof against a 
company and a just estimate was to be made so 
far as was possible of the value of the claim. 
That decision, in my view, does not take Mr. 
Basu very far. For one thing it is a decision 
under a specified section of the English Act con¬ 
cerned. For another, it is a decision which speaks 
of damages arising out of a breach of contract. 

It is fairly well settled that a winding up order 
cannot be obtained by a person, claiming un- 
liquidated damages, and bis - proper course is to 
change the claim for damages into a judgment 
and thus make himself a creditor (See Hals- 
bury’s Laws of England, Hailsham edition, Vol. 

V, page 6S0). In any event, although persons 
claiming damages for breach of contract may 
have been held in certain cases to be entitled to 
prove their claim, it has, so far as I am aware, 
never been held that damages in tort, if they 
have not been liquidated by agreement or by 
judgment, can be proved. On the allegations in 
the present case the damages to which the com¬ 
plainant would be entitled, would be damages 
not for breach of contract but for fraudulent 
conversion as espiessly stated in the petition of 
complaint, that is to say, damages in tort. I am 
of opinion that the opposite party could not, as 
a person entitled to such damages, expect to be 
accepted as a creditor of the Bank in the pro¬ 
ceedings under the Companies Act. He is a 
person who is simply trying to recover specific 
goods deposited with the Back which remained 
his property even after such deposit or to punish 
the petitioners for failure to return them. 

[12] I am accordingly of opinion that if the 
proceedings before the Chief Presidency Magis¬ 
trate are proceedings in respect of a criminal 
breach of trust, the complainant not being a 
creditor of the Company with respect to the 
shares which are the subject-matter of the charge, 
those proceedings are outside the order made by 
Edgley J. Mr. Basu however pointed out 
that it had not been alleged in the petition 
of complaint that shares had actually been pur¬ 
chased as represented to the opposite party, or 
that even if any shares had been purchased, 
that they bad been received by the Company, 
or that even if received by the Company, they 
baii actually been allotted to the complainant 
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and transferred to his ownership. It was contend¬ 
ed that allegations material to these matters not 
having been made in the petition of complaint 
no case of entcustment had been pleaded. What 
had actually been pleaded w'as that the com- 
plainant had some money in the Bank, had been 
told that some shares bad been purchased with 
a part of that money, but had not been given 
either the shares or the money. The latter, Mr. 
Basu contended, disclosed only a case of the 
Bank failing to account for the complainant’s 
money fraudulently and without just cause and 
the right of the complainant being to demand 
from the Bank the amount of his deposit, the 
alleged expenditure of a part of which had not 
been proved, he was clearly a creditor within 
the meaning of the Companies Act. 

[18] I do not agree with Mr. Basu that the 
petition of complaint must be severely scanned 
in order to see whether every constituent part of 
the operations between the parties has been spe¬ 
cifically pleaded. The complainant was not 
bound to plead evidence in the petition of com¬ 
plaint. It is perfectly clear that his petition, in 
at least a part of it, proceeds on the footing that 
the shares were actually purchased and the 
shares had become bis separate property by the 
force of the contract be had entered into with 
the petitioners as officers of the Bank. Unless 
such were bis case, there could be no meaning 
in his asking repeatedly for the delivery of his 
shares. At the same time, the fact remains that 
the complainant has never been shown any shares 
or any transfer slips. It has not yet been found 
whether any specific shares were actually allot¬ 
ted to the opposite party in the books of the 
Company. It is not known whether the represen¬ 
tation made to the opposite party that certain 
shares had been purchased was true or false. It 
is quite possible that although the Bank told the 
opposite party that certain shares had been pur¬ 
chased none had in fact been purchased at all. 
On the other band, it may be that although the 
complainant cannot point to any specific shares 
which had actually been purchased and allotted 
to him, since be can give no particulars, still' 
the shares can be sufficiently identified if appro¬ 
priate entries are discovered in the relevant 
books of the Company. It may be that the gaps 
which Mr. Basu pointed out will be filled up 
when further evidence is produced. On the other 
band, it may transpire that there is no basis for 
a case of criminal breach of trust at all, whe¬ 
ther or not there is any basis for a case of any 
other offence. 

[14] In the circumstances it seems to me that 
the case must proceed a little further till a point 
is reached when it can be seen more clearly 
whether there is a case of criminal breach cf 
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trust in respect of specified shares deposited or 
a case of fraudulent operation of the banking 
account. I am not referring to the final finding, 
because if the case proceeds up to the final 
finding there will remain nothing to be stayed. 
But before it can be held that the petitioner 
being a depositor of specified chattels, is not a 
creditor it has to be found that certain specified 
shares were actually purchased on his behalf, 
allotted to him and became his property in law 
at the time or before they are said to have been 
entrusted. If it be found that there was an en- 
trustment of goods of this kind in this manner, 
the case will be found to be one outside the order 
under s. 153, Companies Act, and it will then 
have to be decided whether the offence of cri¬ 
minal breach of trust has been proved. If, on 
the other hand, it transpires that there was 
never in law or in fact a deposit of specific 

shares for the purpose of safe custody,_shares 

which had becpme the separate property of the 
complainant, he will be found not to be a mere 
depositor of specific chattels but in fact a credi¬ 
tor on the basis of the current account. The case 
will then be found to be one within the ambit 

of the order under S. 153 and will have to be 
stayed. 

[ 15 ] In the result the Rule is made absolute 
in part. The case is remitted to the learned 
Chief Presidency Magistrate in order that he 
may proceed with it till he can decide whether 
or not there was a legal entrustment of specific 
shares which bad already become the property 
of the complainant for the purpose of safe cus¬ 
tody, If the answer be in the aflirmative the 
case will proceed further up to decision. If the 
answer be in the negative, the case will remain 
stayed if it is not dismissed. 

[16] The present decision is limited to the 
application on which the Rule was issued namely 
an application for stay. Nothing which I have 
said will prevent the petitioners from cballeng. 
ing the validity of the proceedings themselves, 
if they are so advised, on the ground that no 
criminal offence has been alleged or disclosed. 

Petition partly allowed. 
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Gurupada Roy — Complainant v. P, N. 
Malia and another — Accused. 

1947 *“'“^* Ref. No. 134 of 1947, Decided on 26-11- 

Criminal P. C. (1898), S. 494—In special circum¬ 
stances of case Magistrate held should not have 
®"‘J^®^^wuhdrawal of case before examining some 

A complaint was filed under S. 379, Penal Code On 
Mquiry the Magistrate held that a prima facie case 
was estabhshed. The accused was summoned. The ac¬ 


cused applied to the District Magistrate to quash the 
proceedings. The District Magistrate called lor records 
and asked the Public Prosecutor to examine them. The 
Public Prosecutor recommended withdrawal of the case. 
The District Magistrate took the case on his own file 
and allowed it to be withdrawn on Public Prosecutor’s 
application. The order was set aside by the High Court. 
The High Court directed that the case should proceed 
and that Public Prosecutor was at liberty to-apply to the 
Magistrate for withdrawal. The Magistrate summoned 
the accused and allowed the case to be withdrawn be¬ 
fore hearing any evidence and discharged the accused : 

Held, that in the special circumstances of this case, 
the Magistrate should not have consented to the with¬ 
drawal of the case without himself having examined at 
least some of the witnesses. The order of discharge 
must therefore be set aside. [Para 6] 

N. E. Basu, AJay K. Basu and Amal E. Basu—tot 
Accused. 

Sudhanshu Sekhar Mukhorjee and Bijoy E. Bhose 
—for Complainant. 

Roxburgh J.—This is a reference by the 
Additional Sessions Judge of Burdwan in a case 
in which the Sub-Divisional Magistrate of 
Asansol has permitted the Public Prosecutor to 
withdraw a case under S. 379, Penal Code against 
the two accused named Kumar Pashupati Nath 
Malia of the Searaole Raj family and Upendra 
Nath Gbatak, his Manager. The complainant in 
the case was a clerk acting on behalf of a Muktear 
Guru Prasanna Banerjee who was the real com¬ 
plainant in the case, the offence alleged being 
one of paddy cutting. 

[2] The complaint was filed on 7-1.1946 
(though dated 1945). It was sent for a judicial 
enquiry by a Magistrate of the first class who re. 
ported on the 25th February that a prima facie 
case had been made out against the two persons 
named above; whereupon summons under s. 379 
of the Code w-as issued against them. The Ku¬ 
mar was allowed to appear by an agent. 

[3] On the 19th April before any witnesses had 
been examined in the case a long petition, was 
filed on behalf of the accused before the Addi¬ 
tional District Magistrate of Burdwan asking that 
the proceedings should be quashed. The District 
Magistrate called for the records and asked the 
Public Prosecutor to examine them. The Public 
Prosecutor then submitted a long report recom¬ 
mending that the case be withdrawn- under 
S. 494, Criminal P. C. The Additional District 
Magistrate then withdrew the case from the file 
of the trial Magistrate to his own file. A petition 
for Withdrawal was filed before him and he 

consented to the withdrawal and the accused 
was discharged. 

[4] This Court was then moved against this 
order and the illegality of the proceeding was 
commented upon and it was directed that the 

proceed, the Public Prosecutor being 
at liberty, if he chose, to make an application 

for withdrawal before the Sab-Divisional Magis- 
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Into who was to act independently. Accordingly, 
the case went bach and on 4.1-1947, the Sub. 
Divieional Magistrate summoned the accused 
under 8.879, Penal Code. Strictly this was not a 
oorreot order because the effect of this Court’s or. 
der was that the proceedings were already before 
him. All that was required was that a notice should 
be issued on the accused to appear. The case was 
lixed on I8th January. On I5tb January an applU 
cation for withdrawal was made by the Public 
Prosecutor, Burdwan, in which be repeated al. 
most verbatim in many parts, the report sub. 
mitted to the Additional District Magistrate pre. 
wiously. The case was adjourned till the 26th 
•January when the Sub-Divisional Magistrate 
Mr. Boss heard the Public Prosecutor, the pleader 
ior the complainant and the accused on the mat¬ 
ter of the withdrawal and finally on 10th 
February he consented to the withdrawal and 
-the-accused was discharged. It is this order that 
has been referred to us by- the Additional Sea. 
cions Judge of Burdwan. 

[5] We have beard the learned advocate on 
behalf of the parties and have perused the order 
of the Sub-Divisional Magistrate. In our opinion 
in the special circumstances of this case, the lear. 
ned Magistrate should not have consented to the 
withdrawal of the case without himself bav. 
ing examined at least some of the witnesses. 
Ge gave certain reasons for differing from the 
view of the enquiring Magistrate, Mr. Labiri, 
that a pcima facie case bad been made out but 
overlooked the fact that Mr. Labiri had the ad¬ 
vantage of seeing the witnesses. He also over¬ 
looked the fact that the record of the statements 
of the witnesses made by Mr. Labiri was not of 
^detailed character and therefore failed to see 
that the proper course in the case where the 
question of the credibility and reliability .of the 
witnesses came into question was for himself to 
-see and bear those witnesses. We may refer in 
particular to the evidence of witness no. 6. The 
learned Magistrate says ; 

*'He ia a day labourer and 1 do not consider bis testU 
many as specially reliable the more eo as he was not 
named originally by the complainant.'* 

[6] In the circumstances of this case, we 
think that the order of discharge ought not to 
be upheld and should be set aside. The reference 
ia accepted. The order of discharge is set aside 
And the case is sent back for disposal by the 
6ab.Divi8ional Magistrate of Asansol. 

Chakravarttl J>—I agree. 

. &0« Beference accepted. 
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Ba7nani Mohaji Sarkar — Accused _ 

Petitioner v. Emperor. 

Criminal Bovn. No. 1136 of 1947, Decided on 
15-1-1948. 

(a) Bengal Special Powers Ordinance (VI of 1946), 
S. 7 (3) — Offence under — Prosecution for, after 
expiry of Ordinance-is valid. 

It is welbsettled that if a temporary statute creates 
an ofience aod au oQeaoe is committed when such 
statute is in force, the mere expiry of the statute does 
not prevent a prosecution for the offencs committed, 
although at the time of the pro-ecution the statute 
may no longer be in force. (1946) 2 All. E. R. 529, 
Rel. on. [Para 4] 

The Bengal Special Powers Ordinance expired on 
March 15, 1917 but the Legislature by Bengal Act, 1 
of 1947 which came into force on March 16, 1947 
continued the operation of the Ordinance for a further 
period of six months. Prosecution for ao oSeoca com* 
mitted on December 14, 1946 under S. 7 (3) wasstarted 
on April 20, 1947: 

Held, that in effect the Ordinance had always been 
the law since it was promulgated whether in the shape 
of an Ordinance or in the shape of an Act adopted by 
the Legislature. But even if the Ordinance was not 
validly and efiectively continued by the Act, the pro* 
sccution was still good. [Para 4] 

(b) Bengal Special Powers Ordinance (VI of 
1946), S. 19 (1)— Omission of officer making report 
to read for himself article complained of, is imma¬ 
terial. 

An omission on the part of the officer making the 
report under S. 19 (1) t) read the article complained of 
for himself, is quite immaterial, inasmuch as S. 19 (1) 
does not impose on the officer making the report any 
duty of exercising bis own discretion in the matter of 
choosing the subject-matter of the charge. [Para 6] 

(c) Bengal Special Powers Ordinance (VI of 
1946), S. 2 (3) (a) — Cl. (a) connotes generality 
of effect. 

The provision in Cl. (a) of S. 2(3) connotes a genera¬ 
lity of the effect and unless it can be said that the 
welting concerned would lead to a fairly general dis* 
satisfaciiOQ or disaffection on the part of a considerable 
body of the members of the police force, it cannot come 
within the mischief of cl. (a) of S. 2(3). [Para 10] 

Cases referred 

1. (1946) 1946-2 All. E. R. 529, Rex v. Wills. 

2. Reported in ('42) 29 A.LR 1942 F. 0. 22 : I. L. R. 
(1942) Ear. F.C. 56 : 1942 P. C.R. 38 : 200 I. C. 289: 
43 Or. L. J. 604 (F. C.). 

Binodial Ghose and Sudhir Chandra Banerjea 
_for Petitioner. 

Jitendra Mohan Banerjee — for the Crown. 

Order.— The pebitiouer who is the Editor, 
Printer and Publisher of a Bengali Newspaper 
called “Swadhinata” has been convicted by the 
learned Extra Additional Chief Presidency 
Magistrate, Calcutta, under sec. 7 (3) of the 
Bengal Special Powers Ordinance (vi of 1946), 
read with S. 2, Bengal Ordinance Temporary 
Enactment Act (i of 1947) and sentenced to pay 
a fine of Rs. 160/-, in default to undergo rigo- 
roua imprisonment for two months. The offence 
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charged and found against him is that in the 
issue of bis paper dated 14-12 1946, he pub. 
lished a prejudicial report which came within 
Sec. 2 (3) (a) and sec. 2(3) (c) of the Ordinance. 

[ 2 ] The Ordinance was promulgated on 1st 
October 1946 and so far as s. 88, Government of 
India Act, is concerned, it expired on 15-3- 
1947. But the Legislature, by Bengal Act, l 
of 1P47 w’hich came into force on 16-3*1947, 
continued the operation of the Ordinance on 
the footing that it would be treated aa an Act of 
the Provincial Legislature and continue in ope- 
ration for a further period of six months. The 
prosecution in the present case was launched on 
the 20-4-1947 when the cballan was submitted. 
The challan is signed by a Sub-Inspector of 
Police and contained a note on the top to the 
effect that it was to be treated as a report under 
Sec. 19 of the Ordinance. In the column headed 
charge it is stated that the accused had com¬ 
mitted an offence under sec. 7(3) of the Ordi- 
nance by editing, printing and publishing in 
Calcutta an article beaded "pooliser chithi” in 
Bengali in the issue of the daily Newspaper 
Swadhinata” for 14-12 1946 . 

[ 3 ] The defence taken by the petitioners be. 
fore the learned Magistrate and repeated before 
me was of a three-fold character; ( 1 ) that the 
proceedings were bad inasmuch as when the 
prosecution was commenced, the Ordinance had 
already ceased to operate; ( 2 ) that in any event 
there w’as no proper report as contemplated by 
Sec. 19 ( 1 ) of the Ordinance on which the Court 
could legally take cognizance; and ( 3 ) that on 
a fair construction, the article could not be said 
to be a prejudicial report within the meaning 
of the Ordinance but was merely an appeal 
to the people to assist the police in raising the 
wandard of their service and their morals. 
Ibe learned Magistrate repelled each one of the 
defence and convicted and sentenced the peti. 
tioner as already stated, 

[ 4 ] It will be convenient to deal with the 
points of'law first. What was urged is that in. 
asmuch as the Ordinance which made the publi- 
cation of the report an offence had ceased to 
exist at the time the prosecution was com¬ 
menced, no proceeding could be started in law. 

A further contention was that in any event the 
charge not having been one under the Ordinance 
alone but having been a charge under the Ordi. 
nance as well as the continuing Act, it was 
vague and had misled the petitioner. I am en. 
tirely unable to accept either of these conten- 
tions. The Ordinance, it is true, was not kept 
alive beyond 16-3-1947 by the force of the Gov. 
ernment of India Act, but the Legislature inter, 
vened m time and provided for the continuance 
Of Its provisions without permitting any gap to 


occur. In effect, therefore, the Ordinanee haa 
alw'ays been the law since it was promnlgaM 
whether in the shape of an Ordinance or in ihn 
shape of an Act adopted by the Iifi gaH iaity 
But even if the Ordinance was not validly 
effectively continued by the Act,, the proseciiiiQn 
was still good. It is well settled now tliat if a 
temporary statute creates an offence and na 
offence is committed when such siatate is in 
force, the mere expiry of the statute does nofc 
prevent a prosecution for the offence comaiitte^ 
although at the time of the prosecution the skn. 
tule may no longer be in force. This question 
was recently dealt with in great detiul by thft 
Court of criminal appeal in England and 
instructive discussion will be found in ( 1946 ) _ 
ALL E. R. 529.* The contention that the prosB- 
cution itself was not valid must tbeiefore bo 
overruled. 

[ 5 ] As regards the second part of the finh 
contention, viz., that the charge was an infinn 
one inasmuch as it was a combined charge 
under the Act and the Ordinance, I am rbI^ 
unable to understand what the petitioner meansL 
Mr. Ghose who appeared for him stated that the 
Ordinance bad been amended by the Act asA 
his client had had no clear notice of the offence 
with which he was being charged. It ia only 
necessary to point out that the Ordinance wee 
not amended in any manner by the Act bob 
simply continued and since all that the Act did 
was to adopt the Ordinance as ft was, the re. 
ference in the charge to the Ordinance as well 
as the Act was by no means inapposite. Indeed^ 
it was the only way in which the charge could 
be properly framed. Nor can 1 agree that the 
charge was in any manner vague. Of the many 
clauses in the definition of “prejudicial act** it 
carefu^y selected two. viz., cIs. (a) and (c)^ and 
gave the petitioner very precise notice of wlttfc 
was being charged against him. Indeed bis own 
written statement makes it abundantly 

that he had the fullest comprehension of iiis- 
charge. 

[6] As regards the second contention, 
that there was no proper report as contemplated' 
by 8. 19 (l) of the Ordinance, I am of opnaioD. 
that it is entirely devoid of force. This provteion 
is obviously intended to guard against irrespqq- 
sible prosecutions and consequently a report 1® 
a r^poDsible public officer is required. A com. 
plaint was made in the present case tbat flio 
report was not sufficiently detailed. I am nnabte 
to see what further facts could have propniy 
been expected. The report referred to the 
paper concerned, referred to the article 
gained of, gave the date of the issue in whiidte 
the article had appeared and stated the lew 
which was alleged to have been contravenedL 
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I am unable to see that anything further was 
required to satisfy S. 10 (i) of the Ordinance. It 
was pointed out that the officer who signed the 
police ohallan admitted in his cross-examination 
that he had not read the article concerned be¬ 
fore he filed the ohallan and that he bad filed 
the latter under orders of the Government. 
This omission on the part of the officer to read 
the article for himself seems to me to be quite 
immaterial, inasmuch aa a. 19 (l) of the Ordi¬ 
nance does not impose' on the officer making the 
report any duty of exercising his own discretion 
in the matter of choosing the subject-matter of 
the charge. The second contention advanced by 
the petitioner must also be overruled. 

[7] The really substantial question in the case 
is whether the article complained of does con. 
travene the Ordinance. The learned Magistrate 
has discussed the article in some detail but he 
was under some disadvantage inasmuch as he 
had before him only a very indifferent transla¬ 
tion. Be that as it may, his final conclusion is 
expressed in these words : 

“To my mind the article published in *Swadhinata' 
is clearly a prejudicial act inasmuch as, if read by con¬ 
stables, it might prejudice the discipline of the police 
and by being circulated to the subscribers of the paper 
it was likely to prejudice the recruiting in the police 
force.” 

It was in this manner that he thought the arti- 
• cle offended against els. (a) and (c) of S. 2 (3) 
of the Ordinance. 

, [8] Before me Mr. Gbose and Mr. Banerjee 
who appeared for the petitioner both contended 
that the article merely constituted fair criticism 
of the police force. I pointed out to them that 
what the Ordinance contemplated by cl. (a) of 
fi. 2 (8) was not disaffection against the public 
servants but disaffection amongst them. It was 
then contended that the accused had no inten- 
tion of creating any disaffection among the 
police and that in fact no disaffection would be 
created by what he had written. As regards 
wbat the intention of the accused was, that may 
be put on one side because the Ordinance also 
covers matters which are likely to cause a par. 
tioular effect. The question for consideration 
therefore is whether the contents of the article 
were likely to cause disaffection among or inter, 
fere with the discipline of members of the police 
force. 

19] Having given my best consideration to the 
matter, I am of opinion that there is nothing in 
this article which can fairly be said to offend 
against cl. (a) of S. 2 (8) of'the Ordinance. The 
article purports to be an open letter to the pub- 
lie, signed by an ordinary member of the police 
force. In form it is a confession and an apologia, 
confession in the sense that it sets out the mis¬ 
deeds supposed to be done by the police and 


apologia in the sense that it explains why mem¬ 
bers of police force find themselves compelled 
to do deeds of that character. The confessional 
part of the letter covers activities during the 
recent Calcutta riots and acceptance of bribes. It 
is stated that during the Calcutta riots police- 
men of the class of the writer had often to em- 
ploy goondas in order to break open shops in 
various localities of the city and to remove the 
contents, which was done during the night. For- 
tions of the sale proceeds are said to have been 
given te superior officers of the police force and 
it is added that it was not open to any subordi¬ 
nate to object to participate in action of this kind 
except on pain of punitive duties being imposed 
upon him. The other malpractice admitted, as 
already stated, is acceptance of bribes and that 
is explained by referring to the low pay of the 
members of the force. Some reference is also 
made to discrimination between superior and 
inferior officers as regards the quality of the 
rationed goods supplied and certain duties of an 
undignified character which subordinate mem- 
bers of the police force are compelled to per¬ 
form, such as escorting the master’s children to 
school, doing marketing for him and even buy¬ 
ing fodder for his cow. 

ClO] It is difficult to see that statements of 
this kind, if read by members of the police force 
will create disaffection among them. If the 
allegations are not true, then surely any dis¬ 
affection created would be against the writer. If 
they are true, then it need not be disputed that 
some members of the police force who had 
previously been meekly submitting to a lot of 
the alleged kind, would now be made conscious of 
the position in which they were, but the ques- 
tion still remains whether the article would 
create disaffection among the members of the 
police force. That provision, to my mind, con- 
notes a generality of the effect and unless it can 
be said that the writing concerned would lead 
to a fairly general dissatisfaction or disaffection 
on the part of a considerable body of the mem¬ 
bers of the police force, it cannot come within 
the mischief of clause (a) of s. 2 (8) of the 
Ordinance. I am of opinion that the article, 
fairly construed cannot be said to be likely to- 
produce an effect of that character and it must 
accordingly be held that the charge under clause 
(a) has not been established. 

[ll] A word must be added as regards the- 
further passage in the article, so far as it bears 
upon clause (a). That passage describes the police 
as instruments for the suppression of lovers of 
freedom and for supporting the exploiters in the 
exploitation of the exploited. I do not think that 
this passage brings the article witbin the mis- 
chief of clause (a). The matter contained there 
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is of the oft repeated kind which bad at oue 
time become the stock-in-trade of criticism of the 
public servants in India when it was a subject 
country. Whether true or false, by constant re¬ 
petition criticism of that kind had spent itself and 
become incapable of creating either affection or 
disafi'ection. Heference in this connection may 
be made to the judgment of the Federal Court in 
the case of Niharendu Dutt Majumnar v. 
Emperor} 

[ 12 ] As regards clause (c), it deals, so far as is 
material, with matter likely to prejudice the 
recruiting of any police force. The learned Magi, 
strate has found and the Crown contended be. 
fore me that an intending entrant to the police 
service, if he came to read the article complain¬ 
ed of. would in all likelihood desist from proceed¬ 
ing further and seek other avenues of employ¬ 
ment. This contention is not wholly without 
force. It may certainly be that an ordinary 
decent-minded young man, intending to try for 
employment in the police force, will revise his 
decision if he comes to learn that conditions 
such as are depicted in this letter prevail in the 
police service. It is however extremely difficult 
to judge the extent of such reaction. One or two 
individuals may surely be discouraged, but it is 
not easy to say that persons minded to enter the 
police force would generally be dissuaded from 
continuing their attempts to enter the force. It 
must however be remembered that the Ordinance 
was enacted against the background of great 
public turmoil when it was essential that recruit- 
ing to the police force must in no manner be 
impeded and also essential that whatever mal¬ 
practices might have been prevailing in the police 
force, should not for the time being be exposed 
to public view, resulting in discredit to the force 
and confusion.In my opinion, therefore, so far as 
clause (c) is concerned, the article is not wholly 
on the safe side of the border-line but has to a 
certain extent overstepped it. The conclusion 
must therefore be that an offence under clause 
(c) has been established. 

[133 There remains the question of the sen¬ 
tence. As I have already stated, the scheme of 
the whole letter is such that it does not seem to 
be designed at creating disaffection but rather at 
justifying the police force, and even the misdeeds 
alleged to be committed by them, by reference 
to circumstances. It is true that by making a 
statement of the alleged conditions prevailing in 
the service it has attracted the mischief of clause 
(c) of s. 2 (3) of the Ordinance, but I do not 
think that the mischief has been one of very 
serious proportions. The learned Magistrate 
himself seems to have taken that view, seeing 
that in sentencing the petitioner under a provi¬ 
sion which authorised him to award imprison. 
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ment for five years or fine or both, be merely 
imposed a fine of Rs. 150/-. In my view in so 
far as the article offends against clause (o) of 
S. 2 (3) of the Ordinance, it does not so offend 
in much beyond a technical manner. It will 
therefore be proper to reduce the sentence. 

[14] In the result the Buie is made absolute 
in part. The conviction of the petitioner under 
8 . 7 (3) of the Ordinance, read with S. 2 of Act 
I of 1947, so far as it concerns the contravention 
of clause (a) of s. 2 (3) of the Ordinance is set 
aside. The conviction for contravention of clause 
(c) of the said section is upheld. The sentence is 
reduced to a fine of Rs. 25/- (twenty.five only); 
in default rigorous imprisonment for one week. 

s.c. Revision partly allowed* 
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Lodge and G. N. Das JJ. 

Midnapore Zemindary Co., Ltd. — Defen- 
dant 8 — Appellant v. Saradindu Mukho- 
'padhaya, Plaintiff and others — Respon¬ 
dents. 

a. F. 0. D. No. 55 of 1941, Decided on 18*12*1947, 
against decree of Sub*Judge, Ziilah Nadia, D/*30-9- 
1940. 

(a) Bengal Patni Regulation (VIII ol 1819), S. 13 
—Darpatnidar making deposit under S. 13 — He 
does not gel iirst charge—Payment by him of head 

rents to prevent patni being sold for arrears_He 

does not acquire ‘salvage lien* taking priority over 
prior mortgages. 

A dar patnidar making a deposit under S. 13 acquirek 
a lien but does not get a first charge i. e., a ‘salvage 
lien.’ 15 C. W. N. 404, Rel. on ; 1 A. I. R. 1914 P. C. 
Ill, Expl. [Para 18] 

A darpatnidar bj making a payment of the head 
rent due to the Zemindar, thereby preventing the patni 
being sold for arrears and thereby protecting the 
interests of all incumbrancers does not aoquiry ‘salvage 
lien' independent of statute, taklog priority over all 
other liens. The darpatnidar therefore, obtains only a 
lien which would be postponed to all the prior mort* 
gages : 14 Cal. 809 (F.B ), Foil. [Paras 22, 23] 

(b) Transfer of Property Act (1882), S. 59-A— 

Scope—Section refers only to such persons as heirs, 
executors and assignees, who derive title as mort¬ 
gagor or mortgagee. [Para 24] 

Annotation: (’45-Com.) T, P. Act, S. 59-A, N. 3 

(c) Transfer of Property Act (1882), S. 72 — 
Darpatnidar making deposit under S. 13, Bengal 
Patni Regulation— Subsequent payments made by 
him towards head rents can be added to originrf 
deposit. 

A darpatnidar who has made a deposit and obtained 
possession of a patni under S. 13, Bengal Patni BegU" 
lation, 1819, is entitled under S. 72, T. P. Act to add 
the subsequent payments made by him towards he^ 
rents of patni to the Zamindar, to his original deposit. 

[Para 26] 

Annotation; (’45-Com.) T. P. Act, S. 72. N 3. 

(d) Transfer of Property Act (1882), S. 76 — 
Darpatnidar in possession under S. 13, Bengal 
Patni Regulation—He can at request of mortgagor 
pur^ase subordinate tenures. 
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A darpatnidar in posaesafen of patni under S. 18, 
Begulation, 1819i U entitled at thorequoet 
of the mortgagor, L e*, the patnidar, to devote the 
income of any year to the purchase of subordinate 
•tenures, thus enhancing the value of the security. I * « ^ 

* [Para 20] 

Annotation: ('dS Com.) T. P. Act, S. 76, N. 6. 

(e) Bengal Patni Regulation (VIII of 1819), S. 13 
Darpatnidar in possession can spend for collec¬ 
tion, patni rent, purchase of subordinate tenures 
and liquidation oi subsequent advances. 

Darpatnidar in possession of patni is entitled to 
devote the receipts of any particular year to payments 
in the following order viz. '(a) pvyment of expenses of 
collection; (b) payment of patni rent to Zainindar; (c) 
purchase of subordinate tenures if requested to do so 
by the patnidar; (d) liquidation of his own claims 
against the patnidar for advances made subsequent to 
his original deposit; and (e) payments towards the 
original deposit. [Para 26] 

Casts referred: _ 

1. (’ll) 15 C. W.N. 404: 9 I. C. 489, Bamjiban Bhadra 
v. Tazuddin Kazi. 

2. (*14) 41 I. A. 91 : 1 A. I. B. 1914 P. C. Ill : 41 
Cal, 926 : 23 I. C. 632, Arthur Henry Forbes v. 
Bahadur Singh. 

3. (’08) 7 C. L. J. 652 : 35 I. C. 737, Maharaj Bahadur 
V, A. H. Forbes. 

4. (’66-67) 11 M. 1. A. 241 (P. C.), Nugender Cbunder 
Ghose V. Eamioee Dossee. 

5. (’87) 14 Cal. 809 (F. B.), Kinu Ram Das v. Mozaffar 
Hossain Shah. 

€. (’31) 58 I. A. 341 ; 18 A. I. R. 1931 P. C. 226 : 59 
Cal. 463:134 I. C. 615 (P. C.), Maaobar Das v. Hazati 
Mull. 

7. (18) 27 C. L. J. 480 : 5 A. I. R. 1918 Cal. 750 : 41 
1. 0. 694, Behari Lai Biswas v. Masimannessa Bibi. 

Atul Chandra Oupta, Jitendra Eumar Sen Gupta 
and Jnanendra Nath Mukherjee’—toi Appellant. 

Nares Chandra Sen Oupla, Amarendra Nath Bose, 
Oouro Mohan Dull and Salya Charan Pain (For 
No. 6)-, Rajendra Bhusan Baksi, Amal Kumar 
Mukherjee and Susil Kumar Biswas (For No. 1), 
Apurhadhan Mukherjee (For Nos. 2 and 7), Paresh 
Nath Mukherjee (For Nos. 3 to 5) and Susil Kumar 
Biswas (For Added Respondents)—lot Respondents. 

Lod^e J. — This is an appeal against the 
judgment and decree of the Subordinate Judge 
Nadia in a suit on a mortgage. ^ 

[2] The material facta are not In dispute. On 
18-91916, Maharaja Ksbounish Chandra Bay 
Bahadur and Satyendra Narayan Bagchi, Exe- 
cutors to the estate of Saratmani Bevi deceased 
executed a mortgage deed in respect of the patni 
taluk'lot Plassey in consideration of a loan of 
Bs. 25000 ^hich was to carry interest at the rate 
of 12 annas per cent, per month until realisa¬ 
tion. Under this patni taluq were a number 
of subordinate tenures, two of which were dar- 
patnis held by the Midnapore Zemindari Go. 

[8] In 1927i the executors to the estate of the 
late Saratmani Bevi, made over the estate to 
Deb Nandan Mukhopadbaya, who was in control 
of the estate until 8-8'1980 when be executed a 
^eed of trust in favour of Srimati Maya Bevi. 
Deb Nandan borrowed Rs. 60,000 from Surpat 


Singh, Mahipat Singh and Bbupat Singh on 
27-6*1928 and mortgaged the same properties 
for the second time. Again, on 8-10 1929 Beb 
Nandan borrowed ns. 30,000 from Bepin Behari 
Laba and executed a third mortgage in respect 
of the same properties. 

[4] Thereafter in 1930, Beb Nandan defaulted 
in payment of rent to the superior zemindar, 
and the taluq was advertised for sale under the 
provisions of Regn. vill of 1819. The Midna- 
pore Zemindari Co., being talukdars of the 
second degree in respect of their two dar-taluks 
paid into Court—the amount declared due, viz ., 
Es. 22,974 odd and stayed the final sale. The 
Midnapore Zemindari Co, applied to be pub 
in possession of the taluk under the provi¬ 
sions s. 13 (Fourth) of Regn. vjii of 1819, and 
possession was given to them by the Collector 
on 2G 11.1930. The Midnapore Zemindary Co., 
remained in possession of the taluk from that 
date until after institution of the present suit. 

[5] After the taking possession of the property 
the Midnapore Zemindari Co., addressed letters 
to Srimati Maya Bebi, asking for instructions 
in case the receipts from the taluk should be found 
insufficient to pay the headirent to the superior 
zemindar. Answers to the letters were received, 
though these answers were not signed by Srimati 
Maya Bevi herself, and these answers authorised 
the Midnapore Zemindary Co., to advance the 
money necessary to pay the head rents and 
to charge 12 per cent, interest on the advances. 
In one such letter, which was signed by Beb 
Nandan, the Midnapore Zemindari Co., were 
requested to buy in auction sale, other darpatnis 
held under the taluk, in respect of which decrees 
for arrears of rent had been obtained. Accord¬ 
ingly it is the case of the Midnapore Zemindari 
Co., that the Company in those years in which the 
realisations were insufficient to pay the head 
rents advanced the amount necessary for this 
purpose; and also, on occasions spent money 
from the receipts in purchasing other darpatnis 
held under the Patni taluk, when the said dar¬ 
patnis were put to sale in execution of decrees 
for arrears of rent 

[6] In these circumstances the suit out of 
which this appeal arises was instituted by 
the first mortgagee, Saradindu Mukhopadbaya. 
Deb Nandan, successor of the mortgagors, was 
made defendant i; the second mortgagees were 
made defendants 2, 3, and 4 ; the third mort¬ 
gagee was made defendant 5; Srimati Maya 
Bevi was made defendant 7; and the Midnapore 
Zemindari Co., was made defendant 8. Defen¬ 
dant 6 was a fourth mortgagee who compro¬ 
mised with the plaintiff and does not concern us 
further. The plaintiff alleged in para. 7 of the 
plaint that the amount due to the Midnapore 
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Zemindan Co., bad been satisfied out o! the 
usufruct. 

[7] Written statements were filed by defen¬ 
dant 1, by defendants 2 to 4 and by defendant 8. 
Defendant 8 in the written statement, asserted 
that his original deposit had not been satisfied 
from the income of the estate; that on the 
contrary he bad advanced further sums to pay 
the head rents; and that be bad a- statutory 
mortgage lien on the property in respect of the 
deposit and of these advances; and he contended 
that the plaintiff and the puisne mortgagees 
were not entitled to any relief against him, or 
to put the mortgaged property to sale without 
first satisfying his claims. 

[8] Issues were framed. Issue 11 reads : 

Wbat is the legal position of defendant 8, so far as 
the plaintiff is concerned '! Can defendant 8 claim 
priority over the mortgage of the plaintiff? If so, ia 
defendant 8 entitled to priority in respect of the first 
deposit under S. 13 of Regn. 8 of 1819 or is it also 
entitled to priority in respect ox subsequent advances, 
if any ? 

And issue 13 reads ; 

Has the sum deposited by defendant 8 under S. 1 
of Regn. 8 of 1819 been paid off as alleged by the 
plaintiff ? Have the legal dues of defendant 8 not been 
paid off as alleged ? 

[9] On issue 13 the learned Subodinate Judge 
found that the sum deposited under 3. is of the Re¬ 
gulation and the legal dues of defendant 8 had not 
been paid off’. On issue 11 , the learned Subordi¬ 
nate Judge held that defendant 8 did not acquire 
a first charge on the patni taluk by virtue of his 
deposit under s. 13 of Regn, 8; and that defendant 
8 could not claim any priority over the plaintiff 
and the puisne mortgagees in respect of the 
advances made by him in order to pay the head 
rents, The learned Subordinate Judge accordingly 
decreed the suit against defendants 1 to 5 and 7 
and 8, determined the amount due to the plain¬ 
tiff under bis mortgage and directed defendants 1 
to 6 and 7 and 8 to pay the amount due in four 
instalments, and ordered that in default of such 
payments, the mortgaged property be sold. The 
learned Subordinate Judge did not determine the 
amounts due to defendant 8 or to the puisne 
mortgagees. 

[ 10 ] Defendant 8 had appealed. Mr. Gupta 
for the appellant contended : i. that the lien 
acquired by the appellant by his deposit under 
S. 13 of Regn. 8 takes precedence over all other 

mortgages; 2 . that subsequent advances by defen¬ 
dant 8 to pay the head rents and so preserve 
the estate for the benefit of all, also take prece¬ 
dence over all other mortgagees. Mr. Gupta also 
contended that the appellant after taking posses- 
Sion of the taluk was entitled to deal with each 
year’s receipts as follows ; He was first to 
deduct the expenses of collection; from the 
balance he was to pay as far as possible the head 


rent due to the zamindar; from the balance, if 
any, he was entitled to purchase subordinate 
tenures at the request of the patnidar; from the 
balance after these payments, he was entitled 
first to recoup himself for any advances made in 
order to pay the head rent to the zemindar and 
then to pay off the original deposit under s. 13. 

[ 11 ] Mr. Gupta also contended that the dues 
of the appellant should have been ascertained 
and a decree passed either in Form No. 9 or 
Form No. 10 of Appendix D to the Civil P. C. 
The plaintiff filed a cross-objection, claiming that 
the amount due was larger than that allowed in 
the decree. That cross-objection has not been 
pressed. A cross-objection by the successors of 
the mortgagor was filed in which it was urged 
that the Court should have ascertained the dues 
of the puisne mortgagees and of defendant 8. 
Another cross-objection was filed by defendants 2, 
3 , and 4 in w'hich they questioned the Subordi- 
nate Judge's findings on issue no. 18 and urged 
that defendant 8 bad acquired no charge or lien 
over the properties in suit. 

[ 12 ] The first question for our consideration i9» 
does the original deposit under s. 13 of Regn. VIH 
of 1819 take precedence over all other ! *ort» 
gages ? 

Mr. Gupta conceded that this Court had held 
in 15 C. w. N. 404^ that a darpatnidar did not 
by virtue of a deposit under s. 13 of Begulation* 
acquire a first charge on the property, but he 
contended that this decision could no longer be 
regarded as good law or as binding on us in 
view of the decision in 41 I. A. 91.^ Mr. Gupta 
contended that in 15 c. w. N. 404^ two questions 
were decided namely, (a) that S. 13 (fourth) of 
Regn. VIII of 1819 does not create a first obarga 
i. e. a salvage lien, and (b) that S. 13 (fourth) 
provides two alternative remedies and that elec¬ 
tion must be made between the two. He con¬ 
tended that the judgment in 41 i. A. 91^ clearly 
overrules the second of these findings and iS' 
inconsistent with the first. It is therefore neces¬ 
sary for us to examine these decisions with some 
care. 

[13] In 15 o. w. N. 404* the darpatnidar made 
a deposit and took possession under S,. 13 of 
Regn. vm. He subsequently advanced sums 
from his own pocket to pay the head rents, but 
ultimately defaulted and the taluk wak sold 
under the provisions of the Regulation. The 
purchaser was one who held a mortgage of the 
patni, executed by the patnidar at a date prior 
to the deposit under s. 13 of Reg. VIII by the 
darpatnidar. The darpatnidar sued to recover 
his dues out of the surplus sale proceeds, claim¬ 
ing that in respect of bis original deposit and ol 
his subsequent advances he was entitled t<> 
priority over the mortgagee. 
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[14] Thia Court held fbat s. 18 (fourth) of 
Regn. VIII of 1819 does not create a first charge. 
The Court further held that inasmuch as the 
Regulation provided a particular relief, it was 
doubtful whether the darpatnidar could claim 
another relief by setting up a salvage lion such 
as that given by s. I7i, Bengal Tenancy Act, 
but, that if it was open to a darpatnidar making 
such a deposit to set -up such a salvage lien, ho 
■would have to elect whether to claim the relief 
provided by the Regulation or to claim relief 
under the salvage lien. In that case, inasmuch 
as the darpatnidar had availed himself of the 
relief provided by S. 13 of the Regulation and 
had taken possession of the property, he was not 
entitled to claim relief on the basis of a salvage 
lien. Thus the Court decided, (a) Section 13 of 
Regn. VUE does not create a first charge i. e., a 
salvage lien; (b) that it was doubtful whether in 
the case of a deposit by a darpatnidar any 
salvage lien was created. The reason given for 
holding that it was doubtful was that the section 
provided a remedy which was not a salvage lien; 
and (c) that if a salvage lien was also created by 
such a deposit, the darpatnidar could not avail 
himself of that lien, if he availed himself of the 
special relief provided by s. 13 of Regn. vill. 

[15] 411. A. 91* was an appeal from a decision 
of this Court reported in 7 C. L. J. 052.* The 
facts of the case were as follows. In 1893 Rai 
Dhanpat Singh, owner of a zemindari, trans¬ 
ferred that zemindari to Mt. Bhagwanbati 
Ohoudhurani reserving to himself arrears of 
rent due from patnidars. In 1896 Rai Dhanpat 
Singh obtained a decree for arrears of rent 
against the patnidar (Chattrapat Singh) in res- 
pect of arrears which fell due prior to the trans- 
£ei in 1698. The patnidar was in arrears with 
regard torrent of subsequent years, and the 
zemindar Bhagwanbati Choudhurani took action 
under Begn. viii of 1819 and had the patni taluk 
advertised for sale. Thereupon Forbes, a dar- 
patnidar, made a deposit under S. 13 of the Regu¬ 
lation and had the sale stayed. Forbes applied 
for and Obtained possession of the taluk under 
the provisions of S. 18 (fourth). Thereafter ano¬ 
ther person purchased the patni in execution of 
a money decree. The representative of Rai 
Dhanpat Singh, the original zemindar sought to 
execute the decree obtained by him in 1896 
against the patnidar and advertised the patni for 
sale under s. 166, Bengal Tenancy Act. Forbes, 
the darpatnidar made an application in execution 
which was disallowed and then instituted a suit 
for a declaration that the patni was not liable to 
be sold in execution of the decree of 1896. The 
first Court held that the decree of 1896 was not 
a decree which could be executed under the 
provisions of the Bengal Tenancy Act and that 


Forbes by his deposit under S. 13 of the Regulation 
had acquired a first charge on the taluk. The 
first Court decreed the suit. The representative 
of the original zemindar appealed. This Court 
allowed the appeal bolding that the decree of 
1896 w’as a decree for rent and that rent was a 
first charge on the patni; that the darpatnidar 
making a deposit under s. 13 of the Regulation 
has a lien but not a first charge on the patni and 
that therefore the decree of 1896 was entitled to 
priority over the darpatnidar’a lien. The Judicial 
Committee held that the right to bring the 
tenure or holding to sale exists only so long as 
the relationship of landlord and tenant exists, 
and that as the original zemindar had parted 
with the zemindari before he obtained his 
decree for arrears of rent in 1896, his represents, 
tive was not entitled under s. 65, Bengal Tenancy 
Act, to put the holding to sale. In other words 
the decree of 1896 was a money decree and not 
a rent decree. But their Lordships added that 
there was another equally fatal objection to the 
claim of the representative of the original 
zemindar. They pointed out that prior to the 
Bengal Tenancy Act, rent was not a first charge 
on the tenure or holding, and that it was made 
a first charge by that Act, which however in 
S. 195 provided that nothing in the Act should 
afifect any enactment relating to patni tenures, 
so far as it relates to those tenures. Therefore 
inasmuch as the darpatnidar a lien was created 
by Regn. VIII, that lien was not affected by the 
provision in the Bengal Tenancy Act that the 
rent should be a first charge. In other words, the 
rent was not a charge having priority over the 
lien created by S.13 of Regn. viii of 1819. lamun- 
able to hold that their Lordships in thia case deci¬ 
ded that the lien acquired by the darpatnidar 
making a deposit under S. 13 of the Regulation had 
priority over any other mortgage. They merely 
held that rent which would be a charge prior to 
most other charges would not have priority over 
the darpatnidar’s lien and this, owing to the 
specific provision of S. 195, Bengal Tenancy Act. 

[16] Mr. Gupta laid special emphasis on the 
following paragraph in the judgment of the Privy 
Council viz., 

• 

It will be seen, therefore, that the appellant in this 
case, by his admitted ^deposit of the arrears for whioh 
the superior teoure was advertised for sale at the 
instance of the Choudhurani Zemindar, acquired the 
special lien created by the Regulation which may well 
be called a statutory salvage lien arising not from any 
Implication of the law but under the express directions 
and declarations of the Aot’\ 

Mr, Gupta contended that by this observation, 
their Lordships held that the lien created by the 
Regulation was a salvage lien and that therefore 
all the consequences attaching to a salvage lien 
attached to it 
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[17] We are unable to accept this view. Their 
Lordships throughout the judgment made it 
clear that the lien was created by the Regulaion, 
and they did not consider whether, apart from the 
Regulation, any salvage lien would be created by 
such a deposit. Indeed, by inference it seems that 
their Lordships held that there was no question 
of any lien created other than by the statute, 
because if a salvage lien had been created other 
than by the Statute, the reservation in S.. 195, 
Bengal Tenancy Act, would scarcely be applica- 
able. Therefore their Lordships held that the 
depositor’s right was created by the statute, and 
was merely the right dedned in the Statute. But 
they described that right as ‘a statutory salvage 
lien’. We are unable to read this as meaning a 
right having all the incidents of salvage liens 
known to Maritime Law or to the Irish Courts. 
In our opinion, the w’ords were used merely as 
descriptive of the right, and were not intended 
to indicate the legal consequences of the right oi 
to suggest that rights in excess of those specifi. 
cally mentioned in the Regulation were acquired 
by the depositor. 

[18] It seems worthy of note that this Court 
held specifically that a darpatnidar making a 
deposit acquired a lien but not a first charge, 
and this finding was not specifically overruled 
by the Privy Council. We are unable therefore 
to bold that the decision in 15 C. w. N. 404* 
must no longer be regarded as good law in view 
of the decision in 41 I. A 91.^ 

[19] It is now necessary to consider whether, 
independently of s. 13 of Regn. Viii, a darpatni- 
dar by making a payment of tbe'bead rent due 
to the zamindar, thereby preventing the patni 
being sold for arrears and thereby protecting the 
interests of all incumbrancers acquires a ‘salvage 
lien' taking priority over all other liens. In this 
connection our attention was drawn to an obser¬ 
vation of the Judicial Committee in n m. i. A. 
241.* One of the questions which arose in that 
case was whether a mortgagee making deposit 
under s. 9 of Act i of 1845, of arrears of Govern¬ 
ment revenue and thereby preventing the estate 
from being sold for arrears acquired a lien on 
the estate. The section merely provided that the 
depositor 'shall be entitled to recover the amount 
of the deposit with interest from the proprietor 
of the said estate’. The High Court held that 
under the section only a personal right against 
the proprietor was given and that no equitable 
lien on the estate was created. The Privy Coun¬ 
cil observed (p. 258). 

“Considering that the payment of the revenue by the 
mortgagee will prevent the TaJook from being sold 
their Lordships would, if that were the sole question foe 
their consideration, find it difficult to come toany other 
conclusion, than that the person who had such an inte¬ 
rest in the Talook as entitled him to pay the revenue 


due to Government and did actually pay it was thereby 
entitled to a charge on the Talook as against all persons^ 
interested therein for the amount of money so paid”. 

At first sight this seems to be a clear recognition 
that independently of the Statute, a salvage 
lien was created by the deposit in such circum¬ 
stances. The meaning of this observation was 
considered by a Full Bench of this Court in 14 
cal. 809^ and it was held by a majority of the 
Judges, that in spite of this observation, no 
salvage lieu was created by such a deposit. 

[ 20 ] In our opinion tho interpretation placed 
by the Full Bench on the dictum of the Privy 
Council, is binding on us unless it has since been 
overruled. The matter came again before the 
Privy Council in 58 I. A. 341® which was a case 
involving the deposit by a mortgagee under s. 9 , 
of Act XI of 1859 whereby the estate was saved 
from sale for arrears of Government revenue. 
Their Lordships referred to the case in 11 M. I, 
A. 241* and quoted with approval the passage 
cited above, but again they did not hold that a 
'salvage lien’ was created independent of the 
statute. 

[ 21 ] In our opinion the repetition of the above 
passage in this later ruling cannot be interpre¬ 
ted as overruling the interpretation put upon the 
passage by the Full Bench. 

[ 22 ] We are therefore of opinion that no 
'salvage lien* independent of statute was created 
by the darpatnidar making a deposit. It follows 
therefore that the darpatnidar merely obtained a 
lien which would be postponed to all the prior 
mortgages. 

[23] Mr. Gupta drew our attention to lbs 
amendment to S. 13 of Regulation Vlll of 1819 
effected by S. 7 of Bengal Act xv of 1940. By 
this amendment two clauses were added to the 
section providing that a ’salvage Ifen’ of the 
nature of that provided by s. 171, Ben. Ten. Act, 
be created in favour of any person whose inter¬ 
ests are affected by the sale of a patni taluk or 
a share or a portion thereof, who makes a de¬ 
posit and thereby prevents the sale. It was 
pointed ou*t that the right conferred on a dar¬ 
patnidar under the old law was maintained 
intact, and it was argued that this was an indi¬ 
cation that the Legislature regarded the original 
section as-giving to the darpatnidar’s rights at 
least as extensive as those conferred by the 
amendment on other persons whose interests are 
affected. We are unable to accept this view.. It 
follows from what has been stated above that 
defendant 8 did not obtain a lien having priority 
over any of the mortgages in the present case, 
either by virtue of his original deposit or by 
virtue of his subsequent payments of the head rent 

[24] The question then arises whether the 
darpatnidar (defendant 8) was entitled to add 
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the amounts of hia subsequent payments to the 
original charge under the provisions of s. 72 , 
T* P. Act. In this connexion our attention was 
drawn to s, 69A of the Act and it was contended 
&at before this could be done, notice of the 
intended payments must be given not only to the 
naortgagoE but also to the, puisne mortgagees. In 
our opinion, it is not reasonable to give S. 69 a 
such a wide meaning and we consider that the 
section refers only to such persons as heirs, 
executors and assignees who derive title as mort¬ 
gagor or mortgagee. 

[26] In our opinion the learned Subordinate 
Judge was right in holding that the letters Exs.l 
and M aeries show that sufficient notice was given 
to enable the darpatnidar to add the amount of 
these payments to the original charge. It was 
agreed by all parties before us that it is desir- 
able that the dues of the puisne mortgagees and 
of the darpatnidar (defendant 8) be determined 
in this suit and that a decree be drawn up in 
Form No. 9. If this is to be done, the method of 
accounting must be determined ; and the ques¬ 
tion arises whether the darpatnidar being a 
mortgagee in possession was entitled to apply 
the net income of any year to purchasing sub¬ 
ordinate tenures or to liquidation of subsequent 
advances before applying it to the satisfaction of 
his claim in respect of the original deposit. 
Reference was made to the case in 27 c. L. J. 
480,^ in which Beach-Croft J. clearly expressed 
the opinion that a darpatnidar, making a deposit 
under Regulation viii is not entitled to add to 
his demand the rent paid to the superior land¬ 
lord for the years during which he was in posses¬ 
sion. This was at best an obiter dictum, and 
purported to be based on an earlier decision of 
this Court. But that earlier decision does not 
support this view. We are of opinion that the 
darpatnidar is entitled under S. 72, T. P, Act, to 
add the subsequent payments to bis original 
deposit. 

[26] In considering how the mortgagee in 
possession is to apply the net income of the pro¬ 
perty, it must be l»rne in mind that the holder 
of a simple mortgage is entitled merely to have 
the corpus kept intact and preserved from waste 
etc., and he has no interest in the manner in 
which the income from the property is spent. 
We can see no reason why the mortgagee in pos¬ 
session should not spend the income in any way 
agreed upon between him and the mortgagor, 
provided that the security of prior mortgagees is 
not thereby imperilled. It is clear that if Jhe 
darpatnidar spent the income in purcbasing sub¬ 
ordinate tenure in auction sale, tbe security of 
the prior mortgagees, far from being imperilled 
was improved. In our opinion tbe darpatnidar 
was entitled at the request of the mortgagor to 
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devote the income of any year to the purchase 
of subordinate tenures, thus enhancing the value 
of the security. We are, therefore, of opinion 
that Mr. Gupta was right in urging that his 
clients were entitled to devote the receipts of any 
particular year to payments in the following 
order viz , (a) payment of expenses of collection; 
(b) payment of patni rent to zamindar ; (c) pur-l 
chase of subordinate tenures if requested to do 
so by the patnidar ; (d) liquidation of his own 
claims against the patnidar for advances made 
subsequent to his original deposit ; and (e) 
payments towards the original deposit. Thej 
result is that the appeal is allowed in part only. 
The finding of the learned Subordinate Judge 
that the deposit of defendant 8 and his subse¬ 
quent payments of rent do not have priority 
over the prior mortgages is upheld, but the suit' 
is remanded to the lower Court for determina¬ 
tion of the dues of the puisne mortgagees and of 
defendant 8 in order that a decree in Form No. 9 
Appen. D, sch. 1, Civil P. C., be drawn up. Tbe 
parties will be allowed to adduce additional evi¬ 
dence on this point if they so desire. The cross- 
objection other than that dealt with above are 
not pressed. 

[27] As the main contentions of the appellant 
have been overruled and as tbe appellant failed 
in tbe Court below to provide material from 
which the amount due to him could be deter¬ 
mined, we direct that the appellant do pay the 
costs of the appeal to the contesting mortgagee 
respondents. There will be one set of costs to 
be divided among the contesting respondents. 

G. N. Das J. — I agree. 

Appeal partly allowed. 


A. I. R. (35) 1948 Calcutta 255 [C. N. 111.] 
Lodge and G. N. Das JJ. 

Sm. Jaduhala Da$i—Appellant v. Upendra. 
Nath Saha and others — Respondents. 

A. F. 0. D. No. 67 of 1945, Decided on 27.1*1948^ 
from decree of Sub-Judge (Diet. Delegate), Zillah Malda, 
D/* 19-12-1944. 

Bengal, Agra and Assam Civil Courts Act (12 
[XII] of 1887), S, 24--Application for probate of will 
transferred by District Judge to Subordinate Judge 
—Grant of probate.by Subordinate Judge—Appeal 
lies to High Court. 

Where probate of a will has been granted by a Sub¬ 
ordinate Judge to whom such a matter bad been trans¬ 
ferred by tbe District Judge under tbe orders of tbe 
High Court under S. 23, an appeal from such order lies 
to the High Court and not to the District Judge.: 20- 
A.I.R. 1933 Pat. 276, Bel. on. [Para 5] 

Case referred ',— 

1 . (’33) 20 A. L R. 1933 Pat. 276:145 I C 376, 
Baroda Debya y. Fbutumani. 
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Eamalalcsha Basu, Biresu-ar Chatterjee, Gouri 
Prosad Moohcrjee and Parivial Mookerjee — 

for Appellant. 

Krishna Kamal Moitrn and Bijan Behari Das 
Gupta — for Bespondents. 

Biswanalh Naskar represented by Deputy Regis¬ 
trar — for minor Eesxiondents. 

Lod^e J. — This is an appeal against the 
judgment and decree of the Subordinate Judge 
of Malda granting probate of the will of one 
Jagalal Saba to the respondent Dbanapat Saha. 
The material facts briefly are as follows: Jagalal 
Saha, a Hindu governed by Dayabhag School 
of Hindu law, died on 28th Kartick, 1347 B. S. 
(the 14th November 1940). He bad previously on 
22Dd Sravan 1346 B. S. (the 7th August 1939) 
executed and registered a will. Under the provi. 
sions of that will, Jagalal Saha directed that his 
eldest daughter, Rajmoni Uasi should receive 
R9. 5 per year during her life time, and that the 
testator’s brother’s son Dbanpat Saha should 
pay this sum each year. The will further provi¬ 
ded that certain specified properties be given to 
the second daughter, Srimati Jadubala Dassi 
and certain other specified properties be given to 
another daughter Sri Kamini Bala Dasi, and 
that certain specified properties be given to 
Surendra, son of still another daughter named 
Abali. There was then a provision that if the 
testator failed to instal in bis life time an image 
of Siva, his brother’s son Dbanpat Saha should 
instal such an image, and should pay for the 
expenses of the idol and periodical worship of 
the image. Lastly, there was a provision that 
the said brother's son Dbanapat Saha should 
continue to enjoy and possess all the remaining 
properties set out in tho schedule to the will, 
that he should be entitled to sell the properties, 
that he should bear the expenses of the sradh 
ceremony of the tostator and of the testator’s 
wife, that he should bear the expenses of the 
pilgrimage, and that be should look after and 
protect the property of the testator, and that he 
should have the power to sell the property in 
order to pay off the debts and do other things. 
There was a provision that if the said brother’s 
son failed to comply with certain conditions set 
out in para. 6 of the said will, the bequest or 
appointment in his favour should be cancelled. 

[2] As stated above, the testator lived nearly 
a year and a half after executing this will, 
Dbanapat Saha, the said brother's son, applied 
for letters of administration of the will on 
10-1-1944, in the Court of the Subordinate Judge 
of Maldah. His application was opposed by 
Jadubala Dasi, one of the daughters of the testa¬ 
tor. It was contended by the objector that the 
will not duly executed inasmuch as it was 
brought about by the fraud of certain persons 
named in the petition of objection, and it was 


A. I.R. 

alleged that the testator was not of sound mind 
and of disposing capacity at the time of the 
execution of the will. It was further contended 
that even if the will be accepted as a genuine 
and valid will, there was no appointment of an 
executor under the will, and the objector being 
a nearer beir than the propoundec was herself 
entitled to letters of administration; and the 
petition of objection contained a formal prayer 
for the grant of such letters of administration to 
herself. 

bs] Evidence was adduced by both the parties. 
The learned Subordinate ‘Judge held that the 
will was ddly executed and was a valid will. He 
held further that the propounder of the will, 
Dbanapat Shaba, was appointed executor accord¬ 
ing to the tenor of the will and was entitled to 
probate of the same. He accordingly granted 
probate of the will to the propounder thereof; 
and it is against that order that the present 
appeal has been brought by-Jadubala Dasi. 

[4] It was argued in the first place that the 
learned Judge who passed the order had no 
jurisdiction to do so in that he did so as District 
Delegate, and the application for letters of ad¬ 
ministration was a contentious one. It seems to 
us that this description^of District Delegate in 
this particular case was a clerical mistake. Ap¬ 
parently, orders have been issued by this Court 
under S. 23, Bengal, North Western Frontier 
Province and Assam Civil Courts Act (12 [xil] 
of 1867) enabling the District Judge of Maldah 
to transfer to a Subordinate Judge contentions 
matters and enabling the Subordinate Judge of 
Maldah to take cognizance of contentious matters 
which cannot be disposed of by a District Dele¬ 
gate; and the learned Subordinate Judge, in 
fact, disposed of this matter as a Subordinate 
Judge to whom such a matter had been trans¬ 
ferred by the District Judge under the orders of 
this Court. Such being the case, the learned 
Subordinate Judge had power to dispose of the 
matter, but not as a District Delegate. 

[5] It was next contended on behalf of the 
respondent that no appeal lies to this Court in 
such a case; that inasmuch as the value of the 
property was less than Rs. sooo, appeal lies under 
s. 21, Bengal, North Western Frontier Province 
and Assam Civil Courts Act, to the District 
Judge. In the said Civil Courts Act, there is no 
clear and obvious provision as to the forum of 
appeal in such cases, but in our opinion S. 24 
of the Act leads to the inference that the appeal 
from an order of a Subordinate Judge in such a 
case lies to the High Court and not to the 
District, and we find that the same view has 
been taken in A.I R. 1933 Pat. 276^. We are satis¬ 
fied th at an appeal does lie in the prewnt case 
to this Court. 
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[6] The nozfc questioo for ouc consideration is 
■whether it has been proved to the aatiafaotion of 
the Court that the document propounded in this 
case was duly executed and attested, and was 
-eseouied by the testator when of sound mind 
and testamentary capacity. In view of the fact 
that the will was subsequently registered by the 
testator himself, it has not been questioned in 
this Court that the document was actually exe- 
outed by him and duly attested according to law, 
but it is still argued that there was no evidence 
to show that the testator was of sound mind 
and had disposing capacity at the time of the 
execution of the will. Our attention was drawn 
to a number of circumstances, and it was sug- 
gested that those circumstances are of such a 
nature as to arouse suspicion regarding the 
testamentary capacity of the testator at the time 
of the execution of the will, and that these are 
not removed by the evidence on record. It was 
•pointed^ut that the will was inofficious in so 
far as it purported to disinherit the near rela- 
lives of the testator and gave preference to a 
distant relative. It was pointed out that there 
was great delay on the part of the propounder 
•of the will in applying for letters of administra. 
tioDi and it was pointed out that one, at least, of 
•the attesting witnesses to the will had purchased 
a property from the widow and daughters of the 
testator as though there bad been an intestacy. 
In view of these circumstances, we are asked to 
hold that there was suspicion regarding the 
^testamentary capacity of the testator at the time 
of the execution of the will. If the question was 
whether the testator executed the will or not, or 
whether the will was obtained from him in cir- 
oumstances indicating that be did not under, 
stand the contents, there might be some force in 
this argument; but the real suggestion in this 
oase is not that the testator lacked testamentary 
ca^city, but that the will was obtained from 
■faiih by coercion, fraud and undue influence. 
There is not a word of evidence on record to 
support this suggestion, and in our opinion the 
circumstances referred to by the learned advo. 
'Cate are not such as to justify us in doubting 
that the testator had full understanding and 
testamentary capacity. The witnesses examined 


preferential^ claim to the same, and letters of 
administration with a copy of the will annexed 
Ought to have been issued to the present appel- 

c of the learned 

Subordinate Judge was passed on 19 - 12 - 1944 , 

directing that probate be granted to thepropoun! 
der Dhanapat Saha. The appeal was filed by 
the present appellant on 6-2-1946. After the filing 
of the appeal, Dhanapat Saha died on C- 6 - 1945 , 
and his heirs were substituted in this appeal! 
In other words, the person to whom probate 
was granted has died, and the question whether 
probate or letters of administration should have 
been issued in the case does no longer need to be 
decided. Probate was issued to Dhanapat Saha, 
and for the period of bis life time, there was a 
probate on which he could have acted. If there 
is any part of the estate still unadministered 
and requiring to be administered, letters of ad- 
ministration de honis non will have to be issued 
under the provisions of S3. 258 and 259, Succes¬ 
sion Act. The present appeal in so far as it 
refers to the appointment of the executor has, 
therefore, become infructuous; but any of the 
parties to the appeal or any of the persons inte¬ 
rested in the estate may, if so advised, apply to 
the lower Court for letters of administration 
under S. 258, Succession Act, and their applica¬ 
tion will have to be dealt with by that Court. 
The present appeal on that ground is infructuous, 
and must be dismissed. 

[8] This appeal is dismissed. We make no 
order as to costs in this Court. 

G. N. Das J.—I agree. 

D.S. Appeal dismissed. 

A. I. R. (38) 1948 Calcutta 2S7 [C. N. 112.] 

Harries C. J. and B. K. Mukherjea J. 

Chandanmull Jhaleria and others—AppeU 

lants V. Olive Mills Go., Ltd,, and others _ 

Bespondents. 

Appeals Nos. 29 to 33 and 39 to 39; 23 and 34 of 
1947, Decided on 2'12'1947. 

(a) Arbitration — Arbitration clause in contract 
providing that any dispute arising out of or in any 
way relating to contract would be referred to arbi¬ 
tration—Arbitration clause held covered dispute as 
to whether contract had been frustrated or not. 


■on behalf of the propounder stated that be bad 
-such oapaoity, and there was no evidence to the 
oontrary. In our opinion, the evidence on record 
was sufficient to show that the will was duly 
and properly executed and was a valid will. 

C7] It was next objected by the appellant that 
the respondent propounder of the will was not 
appointed executor according to the tenor of the 
<viU, and ought not to have been granted pro- 
^te. It was then argued that ifdetters of ad- 
gniniatration were to be issued, the appellant bad 

1948 0/38 & 34 


A contract of sale contained an arbitration clause 
which provided that any disputes whatever arising out 
of or in any way relating to the contract or their 
fulfilment or payment whether arising before or after 
the date of the espiiation of the contract would be 
referred to arbitration. 

that tbe words "disputes relating to the oon- 
traot" were sufficiently wide to cover disputes os to 
whether a contract had or had not been frustrated. 
Tbe dispute therefore could be referred to aihitration. 
1926 A. C. 497, Diiting. [Para 19} 

(b) Contract Act (1872), S, 20 — Mistake as to 
future occurrence^Contract is not void ab initio. 
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The diilereDce between a mistake as to an existing 
fact and a mistake as to a future occurrence is clear 
and the consequences are verj diderent. A mistake as 
to an existing fact will render the contract void ab ini* 
tio. In short, if the parties have entered into a contract 
upon such a mistake there is and never has been any 
contract at all between them. In such an event the 
arbitration clause in such contract would necessarily 
have no existence. On the other band if the mistake is 
as to some future event, a binding contract is entered 
into between the parties. The contract may be avoided 
or rescinded at some future date if the expected event 
does or does not happen. Thus in case of mistakes as 
to a future fact the contract would not be void ab initio. 

[Para 21} 

Annotation.—(’46-Man) Contract Act, S. 20, N, 1. 

(c) Arbitration Act (1940), Ss. 34 and 39—Discre¬ 
tion to stay suit exercised judicially — Appellate 
Court will not interfere. 

The right to have the suits stayed is a discretionary 
one. Under S. 34, Arbitration Act, the Court in proper 
circumstances may slay a suit. The Appellate Court 
will refuse to interfere if a Judge has exercised his dis¬ 
cretion in a proper and judicial manner in granting or 
refusing a stay. [Para 25] 

(d) Arbitration Act (1940), S. 34 — Disputes in¬ 
volving applicability of doctrines of frustration of 
contract and avoidance of contract on ground of 
mutual mistake can be referred to arbitration. 

Disputes which involve the applicability of the doc¬ 
trines of frustration of contract and the avoidance of 
contract on ground of mutual mistake can be referred 
to arbitration and the fact that they involve conside¬ 
ration of questions of law of seme diflBeuUy is no 
ground to refuse to grant a stay of suit. 

^ [Paras 25 & 281 

Cases referred ',— 

1. (192C) 1926 A.C. 497 ; 95 L J. P. C. 121 ; 134 L. T. 
737, Hirji Mulji v. Cbeong Yne Steamship Co., Ltd. 

■ 2. (1942) 1942 A. C. 356 : 111 L- J. K. B. 241 : 166 L. 
i. 306 : 1942*1 All E. R. 337, Heyman v. Darwins 
Ltd. 

3. (1932) 1932 A. C 161 : 101 L. J. K. B. 129 : 146 
L. T. 258, Bell v. Lever Brothers Ltd. 

4 . (1916) 31 T. L. R. 137, Grey & Co., v, Tolme 
(No. 1). 

5. (’40) I. L. R. (1940) 2 Cal. 26 : 28 A. I. B. 1941 
Cal. 39 : 193 I, C. 126, ToJaram Gbampalal v. Jewan- 
ram Gangaram. 

6. Suit No, 607 of 1947, Tularam Nathmull v. Birla 
Jute Manufacturing. 

Sankar Banerjee and B. Mandal—^ior Appellants, 
i?. S. Bachua —for Respondents. 

Harries C. J. •— These are ten connected 
appeals from judgments and .orders of Das J., 
staying ten suits which had given rise to ten 
applications for stay. 

[ 2 ] The plaintiffs in the suits, who were the 

respondents to the applications before the learned 
single Judge, had entered into forward contracts 
with the respective defendants in the suits, who 
were applicants before Das J.. for sale of various 
quantities of jute upon the terms and conditions 
contained in the respective contracts, which were 
in the forms approved by the Indian Jute Mills 
Association. The time for delivery in most of 
^e contracts was August to September, 1946 and 
in some it was during a period beyond Septem. 
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her, 1946. All the contracts contained an arbi> 
tration clause. In suits Nos. 42 and 48 of lS4r 
which gave rise to appeals Nos. 28 and 34 of 1947 
the arbitration clause was in tltese terms: 

"Any dispute whatsoever arising out of or in any 
way relating to this contract or to its constmotion or 
fulfilment, or payment, between the parties hereto and 
whether arising before or after the date of the expi¬ 
ration of this ccntract will he referred to the Arbitra¬ 
tion of two persons one to be appointed by each party. 

The bnyers, however, have the option of referring- 
any dispute arising under or out of this contract for' 
arbitration to the Bengal Chamber of Commerce in 
manner prescribed by the rules (then in force), of the 
saidCbamber's Tribnnal of Arbitration and according 
to such the arbitration shall be condnoted throughout.’^ 

[ 3 ] The eight remaioiog suils arose out of 
contracts which contained the following arbitra¬ 
tion clause: 

"All matterp, questions, disputes difference, and/or 
claims^rising out of and/or concerning and/or itt 
connection with and/or In consequence of or relating ta 
this contract, whether or not the obligations of either 
or both parties under this contract be snbsistiitg at the 
time of such dispute and whether or not this contract 
has been terminated or purported to be terminated or 
completed shall be referred to the Arbitration of the 
Bengal Chamber of Commerce under the rules of its- 
Tribunal of Arbitration for the time being in force and 
according to such rules the arbitration shall be conduc¬ 
ted." 

[ 4 ] The sellers, the plaintiffs in the suits, 
other than in Suita Nos. .42 and 43 wrote to the 
respective defendants intimating that for'various- 
reasons they could not deliver the jute which 
they bad contracted to sell. The buyers claimed 
that they were entitled to accept that intimation. 
as a repudiation of the contract by the sellers, 
and they accordingly claimed damages for breach 
of contract and referred the matter tp the Tribu¬ 
nal of the Bengal Chamber of Commerce as- 
required by the arbitration clause. 

[6] The plaintiffs in Suits Nos. 42 and 43 of 1947 
also expressed their inability to deliver thegoods- 
and they even went further and negotiated to 
compromise the disputes. The buyers, defendants- 
in these suits, were not satisfied and eventually 
they also referred the disputes to arbitration as 
provided by the arbitration clause contained in 
the two contracts concerned. 

[6] After the reference had been made by the 
respective defendants to the Bengal Chamber of 
Commerce Tribunal each of the sellers brought- 
a suit and it will be necessary to set out in some 
detail what was claimed. In the pleadings the- 
contract or contracts were set out and the dates- 
of delivery given. It was then pleaded that whm*' 
the contracts were entered into the Jute Price 
Control Order, 1946, was in force under which the 

maximum and minim’um prices of jute were fixed* 
It is then alleged that both parties expectadi #8 ** 
was well known, that when the Jute Conii^ Offish 
expired on SOth September 1946, it would be conW- 

i «i 
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nued by an appropriate ordinance or a piece of 
legislation by the Central Government. In short 
it is pleaded that the contract was entered into 
upon the assumption that the Jute Control Order 
which was due to expire on Soth September 1946, 
would be continued and extended. In paras. 4, 6 
and 6 this contention is reiterated, and it is 
suggested that as the Jute Control Order had not 
been extended as it was assumed and expected 
by the parties, the contract was discharged, res¬ 
cinded or avoided by frustration and therefore 
ceased to be operative on 80th September 1946, 
which was the last date upon which the Jute 
Control Order was in force. In para. 8 an alter- 
native plea is taken that both parties entered 
into the contracts under a mistake of fact essen¬ 
tial to the agreement. The mistake of fact is said 
to be that the Jute Control Order would be ex¬ 
tended as and from SOth September 1946, whereas 
in fact it was not extended and the control of 
jute came to an end upon that day. 

[7] In the succeeding paragraphs an alterna- 
tive claim is made in the event of the Court 
holding that the contracts bad not been termi¬ 
nated as alleged previously in the pleading. 

[8] In the prayer portion of the plaint the 
various plaintiffs claimed; (i) a declaration that 
the contracts mentioned in the respective plaints 
are or have become void and of no effect; (2) 
that the said contracts be delivered up and can¬ 
celled. There was an alternative claim relating 
to damages. 

[9] After these suits had been filed and before 
they took any further steps the respective defen¬ 
dants applied to the Court to stay these suits. 
The ten applications were beard by Das J., who 
allowed them and stayed tbe suits. Das J. consi¬ 
dered the matter at length and in great detail 
and in a very careful and clear judgment he 
gave his reasons for staying these suits. The 
learned Judge was of opinion that be could not 
go into the merits of the various suit but could 
have regard only to tbe plaints to ascertain the 
frame and nature of tbe suits. If the suits were 
so pleaded and framed as not to be suits in res¬ 
pect of causes of action arising under tbe con¬ 
tract, then Das J. was of opinion that be would 
have no power to stay tbe suits, unless the 
various arbitration clauses were wide enough to 
cover disputes other than those arising immedia¬ 
tely under the contract. 

Cio] Das J. dealt at length with tbe conten¬ 
tion that these contracts bad been frustrated. 
The argument was that as tbay had been frus- 
trated tbe contracts together with the arbitration 
clauses, which they contained, came to an end, 
and as thereafter there were no arbitration 
clauses governing the rights of tbe parties tbe 
matters could not be referred to arbitration. In 


Das J.’s view the arbitration clauses, however, 
were framed widely enough to cover disputes as 
to whether these contracts came to an end or 
not by reason of frustration. He rejected tbe 
argument that once frustration was raised such 
was not a matter which could be decided by an 
arbitrator. 

[11] The learned Judge held that there was 
no plea in these cases of a mistake as to an exis¬ 
ting fact. In this view tbe mistake pleaded was 
a mistake as to a future event. That being so, 
the contracts could not be said to have been void 
ab initio and the most that could be said would 
be that they might be avoided at tbe future date • 
when the event expected did not occur. In his 
view, the arbitration clauses contained in the 
various contracts were framed wide enough to 
cover such a dispute, although he conceded that 
if a plea had been taken that the contracts were 
entered into under a mistake as to an existing 
fact, different considerations might arise. 

[ 12 ] It was further urged before Das J. that 
the questions involved in these cases wore purely 
or mainly questions of law. That being so, it 
was contended that a Court was a more suitable 
tribunal to decide such questions than a <t)ody of 
arbitrators, who would necessarily be laymen 
unversed in the intricacies and difficulties of 
commercial law. Das J. pointed out that in these 
cases difficult questions of fact as well as law 
arose. Before any tribunal could hold that these 
contracts had been frustrated, then the facts 
pleaded would have to be established. Similarly 
facts would have to be established before a plea 
as to mistake could be put forward. In the view 
of the learned Judge the legal difficulties in these 
cases were not such that they could not be dealt 
with adequately by an'arbitral tribunal. He there¬ 
fore rejected the contention that the difficulties of 
tbe cases made trial by a' Court essential. 

[13] Lastly, it was urged before the learned 
Judge that any tribunal constituted under the 
rules of tbe Bengal Chamber of Commerce would 
be inevitably biased in favour of the buyers and 
against tbe sellers. It was said that tbe parties 
interested in tbe jute trade had been split into 
two cami». All the buyers would support the 
buyers* contention whereas all persons who sold 
jute would inevitably support the sellers* con¬ 
tention. Tbe learned Judge points out in bis 
judgment that tbe suggestions made against the 
possible partiality of tbe tribunal were made in 
affidavits which were not verified. He further 
held that tbe allegations were extremely vague 
and were not definite enough for a Court to act 
upon them. Lastly, the learned Judge points out 
that it was clear from tbe list of persons pro¬ 
duced before him, who could act as arbitrators, 
that persons could be and would undoubtedly be 
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appointed who were themselves connected neither 
with buyers nor sellers. In the result the learned 
Judge held that there were good grounds for 
staying the suits and be stayed all of them 
accordingly. 

[14] Mr. N. C. Chatterjee who appeared on 
behalf of the applicants, the plaintiffs in the 
various suits, urged in the first place that as 
frustration of the contracts had been pleaded the 
matter was one which could not go to arbitra¬ 
tion as the dispute did not fall within the arbi¬ 
tration clause. He placed reliance upon the well 
known judgment of Lord Sumner in 1926 A. c. 
497.^ In that case the respondents by a charter- 
party made in November 3916, agreed to place 
their steamship at the disposal of the appellants 
at Singapore on 1.3-1917, and the appellants 
agreed to employ her on specified terms for ten 
months from the date when she was delivered 
to them. The charterparty contained a clause 
by which all disputes arising out of the contract 
were submitted to arbitration in Hong Eong. 
The ship was requisitioned by the Government 
before 1-3-1917, and was not released until Feb¬ 
ruary 1919. The appellants then refused to take 
delivery of her. An arbitrator awarded the res¬ 
pondents damages for breach of contract, and 
they brought an action upon the award. Their 
Lordships of the Privy Council held that there 
had been in 1917 a frustration of the charter- 
party which forthwith brought to an end the 
whole contract, including the submission to arbi¬ 
tration, and that consequently the contract being 
executory the arbitrator bad no jurisdiction. 

[15] It is clear that in this case their Lordships 
of the Privy Council held that by reason of frus¬ 
tration of the contract the whole contract came 
to an end including the arbitration clause and 
thereafter there was no contract existing between 
the parties under which the dispute could be 
referred to arbitration. It is to be observed that 
in this case the arbitration clause was a clause 
to refer any dispute arising under the charter. 
There were no other words or phrases in the 
clause of a wider nature. 

[16] Mr. Chatterjee’s argument was that in 
the cases before us there had been frustration of 
contracts. The plaintiffs had pleaded that the 
contracts weie entered into by both parties on 
the assumption that the Jute Control Order 
would be extended. The failure to extend 
amoimts to a frustration of the contract, as the 
parties would undoubtedly have made provision 
in the contract for such failure if they had 
reaKsed that there was a possibility of it. It is 
not for this Court to go into the merits of this 
plea of frustration. It is only for the Court to 
examine what the effect of that is. 

[17] The case in 1920 A. 0 .' 497 'has very 


recently been criticised by their Lordships in the 
House of Lords in 1942 A. C. 356.® In fact in 
this latter case it was suggested by some of the 
learned Lords that the judgment of Lord Sumner 
in 1926 A. c. 497‘ could no longer in some respects 
be supported. This Court, however, is bound by 
1926 A. 0. 497^ and is not bound by any decision 
of the House of Lords. That being so, this Court 
is bound to follow 1926 A. c. 497^ if the facts are 
similar to the facts of that case. Has J. realised 
this position, but he pointed out, and I thinlr 
rightly, that the arbitration clauses in the various 
contracts before us are very different from the 
arbitration clause in 1926 A. C. 497.^ As I have 
said, in the latter case all that was referred to 
arbitration were disputes arising under the 
charter. In the cases now before us the arbitra- 
tion clauses are worded very much more widely. 
In eight of the cases the matters which are re¬ 
ferred are matters, questions, disputes, differences 
or claims arising out of and/or concerning and/or 
in connexion with and/or in consequence of or 
relating to these contracts, whether or not the 
obligations of either or both parties under these 
contracts were subsisting at the time of such* 
dispute and whether or not these contracts bad 
been terminated or purported to be terminated 
or completed. In the other two appeals the 
questions referred to arbitration were any disputes 
whatsoever arising out of or in any way relating 
to the contracts or their fulfilment or payment 
whether arising before or after the date of the 
expiration of the contracts. 

[18] Lord Sumner in bis judgment in 1926 
A. C. 497^ conceded that it would be xxissible to 
draft an arbitration clause which would be wide 
enough to bring within its ambit a dispute re¬ 
lating to frustration. At p. 605 he observed : 

' All these arguments, it will be seen, resolve Ifcem- 
selves, on examination, into the fundamental inquiry, 
whether in law and foot frustration had been brought 
about before any dispute arose with regard to frostra' 
tion or its cause or its' consequences. The arbitration 
clause is but part of the contract and, unless it is 
couched in such terms as will except it out of the re¬ 
sults, which follow from frustration, generally, it will 
come to an end too.*’ 

At p. 511 he observed : 

“It is unnecessary to consider in what terms, if any, 
a clause might have been framed which would have 
saved the danse alive in the event of the frustration of 
the adventure end the charter.** 

Lord Sumner did not discuss what form of 
clause would be kept alive on frastration of the 
contract and under which the dispute could be 
referred to arbitration. This matter, however, 
was considered at great length by their Lord¬ 
ships of the House of Lords in 1942 A. o. 356* to 
which I have made reference. At p. 366 Visoouht 
Simon L. 0. observed as follows : 

“Ordinarily speaking, there seems no reason at all 
why a widely drawn arbitration olaosa should not 
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embraoe a dispute whethet a paitj is discharged from 
future performance by frustration, whether the time 
lor performance has already arrived or not. 

"My Lords, it is of much practical importance that 
the law should be quite plain as to the scope of an arbi¬ 
tration clause in a contract where the clause is framed 
in wide and general terms such as this, and 1 trust 
that the decision of the House in this appeal may be 
useful for this purpose and will remove any misunder- 
standing which may have grown up out of certain 
phrases in some of the previous decisions to which I 
have referred.If the dispute is whether the con¬ 

tract which contains the clause has ever been entered 
into at all, that issue cannot go to arbitration under 
the clause, for the party who denies that he has ever 
entered into contract is thereby denying that he has 
ever joined in the submission. Similarly, if one party 
to the alleged contract is contending that it is void 
ob inifio (because, for example, the making of such a 
contract is illegal), the arbitration clause cannot 
operate, for on this view the clause itself is void. But, 
iu a situation where the parties are at one in asserting 
that they entered into a binding contract, but a differ¬ 
ence has arisen between them whether there has been 
a breach by one side or* the other, or whether oitcum- 
Btanoes have arisen which have discharged one or both 
parties from further performance, such difierenoes 
should be regarded as differences which have arisen 
'in respect of,’or‘with regard, to,* or ‘under’ the con¬ 
tract, and an arbitration clause which uses these, or 
similar, expressions should be construed accordingly.... 

“I do not agree that an arbitration clause expressed 
in such terms as above ceases to have any possible 
application merely because the contract has ‘come to an 
end,' as, for example by frustration. In such cases it is 
the performance of the contract that has come to an 
end.” 

[19] This view was also taken by the other 
learned Lords in their speeches in this case. It 
is true that we cannot in 1926 A. o. 497^ hold 
that the words ^arising under a contract" would 
be sufficient to make an arbitration clause appli¬ 
cable to a case of frustration; but other words 
are wide enough to cover a dispute as to whether 
the contract baa been frustrated or not. In all 
these arbitration clauses matters in any way re¬ 
lated to the contract ate referred to arbitration, 
and, in my view, it is clear that a dispute as to 
whether a contract has been frustrated or not is 
at the very least a matter relating to the con¬ 
tract, even if it does not arise out of it or is a 
question under the contract. In my view Das J. 
was light in holding that words such as “dis- 
pates relating to the contract” are sufficiently 
wide to cover disputes as to whether a contract 
has or has not been frustrated. In one of the 
arbitration clauses, there is an expression 
"in connection with the contract," and in my 
view those words would be sufficiently wide to 
cover a dispute as to whether a contract bad 
been frustrated. It is clearly a dispute, though 
perhaps not arising under the contract, in con¬ 
nection with the contract. That being so, I am 
bound to bold, that Das J. was right in bolding 
that tba arbitration elaoM governing the con. 
tmoto in these cases bad bMU framed wsiely 


enough to cover disputes as to whether the con¬ 
tracts bad or bad not been frustrated. Therefore 
the ground taken by Mr. Cbatterjee that frustra¬ 
tion was not a matter which could go to arbitra¬ 
tion has no force. 

[20] In the second place, it was argued by 
Mr. Cbatterjee that the plaintiffs bad pleaded 
that these contracts were void ab initio by reason 
of mistake. Viscount Simon, L. C., in that por¬ 
tion of bis judgment, which I have already 
cited, concedes that if the contract was void ab 
initio the arbitration clause would also be void 
and of no effect. Mr. Cbatterjee has contended 
that the pleading in this case is a pleading of 
mutual mistake rendering the contract void ab 
initio together with the arbitration clause con¬ 
tained in it. 

[21] Das J., however, was of opinion that the 
pleading did not amount to a pleading as to a 
mutual mistake of existing facts, and in my 
view that is so. The pleading of frustration and 
mistake is somewhat mixed. But the effect of 
paras. 8, 4, 5, 6 and 7 of the plaints is that the 
parties contracted on the assumption that the 
Jute Control Order which was due to expire on 
30-9-1946, would be continued; in short they con¬ 
tracted on the assumption and upon the expecta¬ 
tion that such order would be extended or 
continued. There is nothing in the pleading to 
suggest that the parties were under a mistake as 
to facts then existing. All that is suggested is 
that they were under a mistake as to a fact 
which would happen in the future. The diff¬ 
erence between a mistake as to an existing fact 
and a mistake as to a future occurrence is clear 
and the consequences are very different. A 
mistake as to an existing fact will render the 
contract void ab initio. In short, if the parties 
have entered into a contract upon such a mistake 
there is and never has been any contract at all 
between them. In such an event the arbitration 
clause would necessarily have no existence. On 
the other band if the mistake is as to some future 
event, a binding contract is entered into between 
the parties. The contract may be avoided or 
rescinded at some future date if the expected 
event does or does not happen. This distinction 
was clearly pointed out by Lord Atkin in bis 

judgment in (1932 A. c. 16i)* at 224 ; 

"This brings the discussion to the alternative mode 
of expressing the result of a mutual mistake. It is said 
that in such a case as the present there is to be ImpUed a 
stipulation in the contract that a condition of i(a eMca- 
cy is that the fact should be as understood by b oth p at- 
ties-.-name1y, that the contract could not be tecBshiat- 
ed till the end of the current term. The guestion idf the 
existoooeof conditions, express or implied, is obviou^y 
one that efiects not the formation of the contract, but 
the investigation of the terms of the contract when m&de. 
A conation derives its efficacy from the consent of 
the paxties.express or implied. They have agreed, but 
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on wbat terms. Ouc term may be that unless the facts 
are or are not of a particular nature, or unle^ an event 
has or has not happened, the contract is not to take 
effect. With regard to future facts such a condition is 
obviously contractual. Till the event occurs the parties 
are bound. Thus the condition (the exact terms of 
which need not hero be investigated) that is generally 
accepted as underlying tbe principle of the frustration 
cases is contractual, an implied condition. Sir John 
Simon formulated for the assistance of your Lordships 
a proposition which should be recorded : ‘whenever it is 
to be inferred from tbe terras of a contract or its sur¬ 
rounding circumstances that the consensus has been re¬ 
ached upon tbe basis of a particular contractual assump¬ 
tion and that assumption is not true, the contract is 
avoided ; i. e , it is void ab initio if tbe assumption is of 
present fact and it ceases to bind if tbe assumption is of 
future fact’.” 


[ 22 ] If therefore tbe pleading in these cases ia 
a pleading of mistake as to a future fact the con- 
tract would not be void ab initio. As I have 
said, it is clear from the pleading that what is 
alleged is that the parties entered into this con¬ 
tract on tbe assumption tl^at something would 
occur on ist October 19i6. i. e., long after the 
date upon which the various parties entered into 
their contracts. The assumption was an assump¬ 
tion as to a future event. That being so, the 
contracts were binding contracts as stated by 
Lord Atkin, although they might cease to be 
binding w'hen the event assumed did not occur. 


[23] Mr. Chatterjeo had attempted to argu^ 
that wbat was pleaded was that there had been 
a decision by Government to extend this order 
and that in spite of the decision tbs order was 
not extended. It is not pleaded that there was 
a decision and if it had, then no question of 
mistake could atise because both parties assumed 
a decision and there was one. What is pleaded, 
however, is that upon assurances of Government 
both parties assumed that an event would occur, 
namely, the extension of this order at a future 
date. The order was not extended and the mis¬ 
take was a mistake as to a fact to occur in the 
future. That being so, tbe contracts were bind¬ 
ing between the parties until October i, when 
this order was not extended. These cases, there- 
fore,_ are not cases of contracts void ab initio in- 
^udmg the arbitration clauses contained in them, 
ibe conh’aots were binding and were avoided, if 

judgment of 

Lord Atkm to which I have already made re¬ 
ference and the decision in ( 1942 ) a. c. 356 ® already 
referred to, that arbitration clauses can befram- 
M wide enough to cover the questions of avoi. 
dance of contracts at a later date. It seems to 
me clear that the question whether the failure of 
government to extend the Jute Control Order 
from 30 9-1946, avoided these contracts or not is 
a question relaUng to the contract; and that 

arbitration clauses are framed wide 
enough to cover such disputes. It follows, there. 


fore, that there is nothing in the pleadings of 
these suits which would make the arbitration 
clauses inapplicable to this allegation of mistake 
In my judgment Das J., was right in holding 
that this was no ground for refusing a stay. 

[24] It is suggested that what is pleaded is a 
conditional contract and as the condition was net 
fuieiled the contracts were inoperative together 
with their arbitration clauses. This contention 
was not seriously pressed as it was conceded 
that by no canons of construction could the 
pleadings be regarded as pleadings that the 
contracts were contingent or conditional. I need 
not, therefore, discuss this point any further. 

C 25 ] It was then urged that the* questions 
involved in these cases were purely or in the 
main questions of law and that being so tbe 
suits should not be stayed. There can be no 
question that the right to have the suits stayed 
is a discretionary one. Under s. 34, Arbitration 
Act, the Court in proper circumstances may stay 
a suit. It has always been held in England that 
an Appellate Court will not interfere with a 
decision of a learned Judge on a question such 
as this where the learned Judge has exercised his 
discretion in favour of one of the parties. Of 
course if the discretion had not been exercised 
judicially different consideration would arise. 
But the Appellate Court has uniformly refused 
to interfere if a learned Judge has exercised his 
discretion in a proper and judicial manner in 
granting or refusing a stay. There seems to be 
no reason why this Court should take a different 
view. These applications are considered by 
single Judges of considerable experience in these 
matters, and no one could possibly suggest that 
the learned Judge who decided these applicationa 
md not consider them in a most judicial manner. 
He has dealt most fully with every argument 
advanced, and in my judgment he has exercised 
his discretion judicially. That being so, I do not 
think this Court should interfere. 

[ 26 a] In any event I can see no ground why 
these questions should not be referred to arbitra- 
tion. There has been considerable discussion in 
legal circles as to what is the juridical basis of 
frustration of a contract. However, as pointed 
out by Das J., the application of the doctrine is 

learned Judge further poin¬ 
ted out that before the doctrine could be applied 
ac s must be found and in his view a competent 

would be able to ascertain the 
facts probably with greater ease than a Judge 
sitting in this Court. 

[26] Similarly with regard to the plea of 
mis ake. The law as I had endeavoured to set 
ou 13 not of great complexity, and can see no 
reason why an arbitrator could not effectively 
apply it. Further facta would have to be found 
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upon which this plea can be based and an arbi¬ 
trator would be quite competent to find such 
facts. 

[27] Belianoe was placed by Mr. Obatterjee 
upon (1916) 81 T. L. R. 187.^ That was a case in 
which a learned Judge in Chambers bad refused 
to stay a suit. Very difficult questions of law 
were concerned, namely, as to whether the 
outbreak of war between England and Germany 
bad dissolved contracts between the parties, or 
merely suspended them. The facts were clear. 
Contracts bad been entered into and before 
performance, the first European war had broken 
out. In those circumstances Sorutton J. in Cham¬ 
bers refused to stay a suit, and the Court of 
Appeal upheld that view pointing out that it was 
not the custom of the Court of Appeal to inter¬ 
fere in matters of that kind when the discretion 
of the Judge in Chambers had been exercised 
judicially. 

[ 28 ] Beliance was also placed upon a case of 
this Court in i. L. R. (1940) 2 cal. 26 .® In that 
case Panokridge J. declined to stay a suit because 
very difficult questions of law arose. The ques¬ 
tion of law was whether the state of affairs in 
the Far East at that time constituted a state of 
war or not, a question which would undoubtedly 
involve discussions on International Law. Quite 
clearly, such a question would be beyond the 
capacity of an average commercial man sitting 
as arbitrator. Further there were other reasons 
why a stay was refused in this case. If a stay 
had been granted two Japanese gentlemen would 
have sat with two other merchants, who might 
well be would-be enemies* of the Japanese, to 
decide the matter. It appears to me that i. L. R. 
(1940) 2 oal. 26® was rightly decided and it is no 
authority in support of Mr. Cbatterjee’s argument 
;in these cases. In all the circumstances I agree 
with Das J. that the fact that these disputes 
involved consideration of questions of law of 
some difficulty was not sufficient to refuse to 
grant a stay in these cases. 

[29] Lastly,* it was argued on behalf of the 
appellants that the tribunal in these cases could 
never do justice, as the Bengal Chamber of com- 
tnerce in the main consisted of buyers. That 
being so, any tribunal constituted under rules of 
the Chamber of Commerce would be bound to 
consist of buyers who would have at least an 
unconscious bias in favour of the defendants in 
the suits and applicants before Das J.' Allegations 
were made in an affidavit which was not veri- 
ified; therefore Das J. oonld not accept these 
allegations as proved. Even so be pointed out 
that they were uncertain and vague and not 
auffioiently definite for a Court to act upon. A 
list of persona who could act as arbitrators was 
jplaced before the learned Judge and he pointed 
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out that a very large number of the persons who 
could act were clearly not buyers of jute but 
engaged in other activities. The learned Judge 
could see no reason why a tribunal could not be 
composed of persons who would be quite indepen. 
dent and not biased in any way iu favour of 
either of the parties. 

[30] It was urged that the learned Judge had 
come to a contrary conclusion in a later case, 
namely (unreported Suit No. 607 of 1947 ).® In 
that case the learned Judge did refuse to grant a 
stay on the ground that it would be practically 
impossible to constitute a thoroughly indepen. 
dent tribunal. The facts of this latter case, 
however, are very different, as it was established 
that the Bengal Chamber of Commerce consisted 
in the main of members of four associations who 
bad by resolutions already prejudged the issues 
in the case. Further, it was proved that the two 
named arbitrators belonged to associations which 
bad so prejudged the issues and in fact one of 
the arbitrators was on the committee of one of 
these associations that bad taken a view in favour 
of one of the parties. In fact there were facts 
proved to the satisfaction of the learned Judge 
from which be was bound to infer that the two 
arbitrators appointed would be at least uncons- 
ciously biased in favour of one of the parties. In 
those circumstances the learned Judge refused to 
stay a suit. There are, however, no such facts here 
beyond a vague allegation that the majority of 
members of the Bengal Chamber of Commerce are 
buyers and therefore would favour the defendants 
in the suits. I can see no ground for differing from 
the conclusion of the learned Judge upon this 
question. 

[31] No other point was taken before us and 
that being so each of these ten appeals fails and 
is dismissed with costs. 

[32] There will be three sets of costs only; 
one in respect of the cases in which Messrs. Orr. 
Dignam & Co., are solicitors; one in respect of 
the cases in which Mr. C. C. Bose is the solicitor; 
and one in respect of the cases in which Messrs. 
Khaitan & Co. are solicitors. We certify for two 
counsel in respect of each of these three sets of 
cases. 

B. K. Mukherjea J.—I agree. 

D.S. Appeals dismissed. 
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Chakravartti j. 

Bhupendra Kumar Dutt and others — Ap,- 
pellants v. Shewdas Bilani and others — 
Respondents. 

A. F. A. D. No. 1581 of 1939, Decided on 28-1-1948, 
from decree of Addl. Sub-Judge, 1st, Court, ZUlah 24 
Parganas, D/- 27-6-1939. 
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(a) Bengal Tenancy Act (8 LVIII] of 1885, before 
amendment in 1928). S. 48C, Proviso (i) (2)—Trans¬ 
fer of under-raiyati before 1928 — Recognition of— 
Tenancy was not made continuous but there was a 
fresh settlement. 

Before the Amending Act of 1928 there could be no 
recognition of a transfer of an UDder*rai;ati holding) 
with the effect of making the tenancy continuous. 

[Paras 6, 8] 

Before 1928 under-raijati holdings were absolutely 
noQ'transferable. Where an under*raiyati bolding was 
held otherwise than under a written lease, the under- 
raiyat was virtually in the position of a tenanl-at-will 
and bis maximum right was to be able to occupy the 
land up to the end of the current agricultural year. 
Q.here could be no Question of bis having any right to 
transfer his holding. When the landlord accepted the 
transferee as his tenant in lieu of the old tenant, there 
was practically a case of a fresh settlement. When an 
under-raiyati holding was transferred, the landlord, 
who was entitled to deal with his property in any way 
he liked, was not bound to treat the transferee as a 
trespasser and might prefer to leave him on the land 
and to treat him as an under-raiyat. That, however, is 
something very different from recognising the transfer 
Itself as a valid transaction. What happened in such a 
case was, that a new tenancy was created in favour of 
the transferee. A recognition of a transfer might effect 
a continuance of the tenancy under the present Act, 
S. 48F expressly says that an under-raiyati 
shall not be transferable except with the consent of the 
landlord.” Now the statute recognises the transfera¬ 
bility of under-raiyati holdings, but such was not the 
I^sition in 1924. If that be so, it is quite clear that on 
the transfer of a non-transferable holding at a time 
when such holdings were wholly non-transferable in 
Jaw, no interest passed from the vendor to the vendee 
and accordingly the possession of the vendor could not 
possibly be carried over to tbe vendee for bis benefit for 
the purposes of S. 48(c) Proviso (I) (2): 11 A. I. R. 1924 
Cal. 850. 7 C. L. J. 653, 2 A. I. R. 1915 Cal. 182, 4 

® 6 A. I. R. 

1919 Cal. 611 and 25 A. I. R. 1938 Ca). 481, Disiing. 

[Para8 9,11, 12] 

(b) Bengal Tenancy Act, (8 [VIII] of 1885, as 
amended by Act IV of 1928), S. 48 C, Proviso (i) ( 2 ) 

— Under-raiyat holding in 1929 — His possession 
and possession of successor is continuous* 

Where an under raiyat died in 1929 when tbe undet- 
ratjat holding had been made heritable by tbe Amend¬ 
ing Act 1928, and is succeeded by another, the posses¬ 
sion of an under-raiyat fer tbe time being and that of 
the person from whom be has got the holding by right 
of inheritance is one continuous possession. When a 
properly is made heritable by lawit passes to the succes¬ 
sor and the continuity of possession is maintained for 
the purposes of S. 48C, Proviso (i) (2). [Para 5] 

J Act (8 [VIII] of 1885, as 
amended by Act IV of 1928), S. 48C, Proviso (i) (2) 

— Only personal protection is contemplated—Pos¬ 
session of transferor cannot be tacked. 

Clause (i) (2) of proviso only confers a personal pro¬ 
tection on the under-raiyat for the time being on the 

basis of hiB own possession and the possession of persons 
ih-om whom he may have got the holding by inheritance. 
The objwt of the clause IS that if an under-raiyat has 

himself been in possession for a period of 12 vears or 
he, together with his ancestors, has been in such posses¬ 
ion and has, as it were, taken root in the soil be wHI 

not be uprooted. The possession of total stranger, and 

as a transferor, is quite irrelevant to the object which 
the section apparently has in mind. [Para 16] 


A. l.R 
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for Resyondenls. 

M, Asir for Birestvar Chatterjee —for Deputy Regi 
trar. 

Judgment —This appeal waa heard and dis¬ 
posed of on 19th January last in the presence o# 
the minor respondent, but in tbe absence of the 
adults. The latter then made an application for 
vacating the judgment on the ground that their 
learned advocate had missed the case and bad' 
for that reason been unable to attend at the- 
bearing. The application was allowed and the 
appeal has been reheard in tbe presence of alt 
the parties. 

[ 2 l Tbe only question involved is one under 
S. 480, Bengal Tenancy Act, which arises out of 
the following facts. There was a raiyati holding 
held by one Abdul Houf and under that rai¬ 
yati there was an *under-raiyati held by one- 
Kali Krishna Dhar. The subject-matter of th& 
present suit is a portion of a big jhil appertain¬ 
ing to that under-raiyati. On the death of Abdul 
Rouf, his interest devolved upon the widow 
Joygun Bibi. On I6th August 1924 when Joygnn 
Bibi was holding tbe raiyati, the heirs of Kali> 
Krishna sold the entire under-raiyati, including 
the jhil in suit, to one Gokuldas Bilani, father 
of two of the defendants and apparently grand 
father of the third. The transfer was recognised 
by JoyguD Bibi in the sense that she accepted 
Gokuldas Bilani as her under-raiyat. In 1928 - 
the raiyati itself was brought to sale for arrears 
of rent and was purchased by the plaintiff. He 
too accepted tbe defendants as bis under- 
raiyats and continued to treat them as such till 
16th April 1935, when he served upon Ihem- 
a notice of ejectment under B. 480 , Bengal 
Tenancy Act, on the ground that be required 5ie 
l&nd for cultivation by himself. The defendants 
did not yet give up possession and thereupon:4h& 
present suit was brought on 10th August 193T. 

t3] It will be seen that the plaintiff’s suit was- 
designed to meet three clauses of s. 480. Ha 
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purported to terminate the tenancy by giving a 
notice of ejectment under ol. (d); he treated the 
defendanta as under, raiyats not coming under 
any of the clauses of the second proviso to the 
section; and he brought himEclf under cl. (ii) 
of the proviso by claiming to require the land 
for cultivation by himself. 

[i] Quite a large number of defences were 
taken on behalf of the defendants, but all except 
one have been led to rest by the findings of the 
Courts below. It is not necessary to refer to 
defences which do not survive. The one defence 
which is material to the present appeal was that 
the defendants were not liable to be ejected inas¬ 
much as they had been in possession of the land 
for a continuous period of 12 years. The trial 
Court repelled this defence as well and decreed 
the plaintiff's suit. But on appeal the defence 
prevailed with the learned Subordinate Judge 
who held that the defendants bad been in posses¬ 
sion of the land for 12 continuous years and 
were therefore protected under the provisions of 
cl. (i) (2) of proviso 2 to S. 46C. 

[6] The learned Subordinate Judge reached 
his conclusion in the following way. The pur- 
chase by Qokuldas Bilani, it will be remembered, 
was made on I5tb August 1924. The possession of 
the defendants and that of Gokuldas up to the 
date of the service of notice extended over a 
period of 10 years 7 months and 21 days, as the 
trial Court has found. Some question was raised 
as to whether the defendants were entitled to 
avail themselves of the possession of their pre¬ 
decessor Gokuldas, but the learned Judge has 
held, in my opinion rightly, that the possession 
of Gokuldaa could not be excluded. He died on 
28rd November 1929 when under.raiyati holdings 
had been made heritable by the Amending Act 
pf 1928 and although the proviso speaks of "the 
under-raiyat” and "possession of his land" for a 
period of 12 years, it is clear that the possession 
of an under-raiyat for the time being and that 
of the person from whom he has got the holding 
by right of inheritance is one continuous posses¬ 
sion. When a property is made heritable by 
law it passes to the successor and the continuity 
of possession is maintained. But even if the 
pOBsession of Gokuldas Bilani could be taken 
into account, the possession of the defendants, 
together with the possession of Gokuldas, still 
fell short of the statutory period of 12 years. In 
oj^er to make up the balance, the learned Subor¬ 
dinate Judge had therefore to draw upon the 
possession of Kali Krishna Dhai which be did on 
the footing that, by a successive recognition of 
transfers, the undei-raiyati holding had acquired 
the incident of transferability. The learned Judge 
pointed out that Gokuldas bad been recognised 
by Joygun Bibi and that, after Joygun Bibi, the 


plaintiff himself bad recognised the defendants. 
He therefore held that since the transfer in 
favour of the defendants was recognised by both' 
Joygun Bibi and the present plaintiff, "the under- 
raiyati holding assumed to all intents and pur¬ 
poses the character of a transferable holding," 
and that consequently the defendants were en- 
titled to tack the possession of their vendor Kali 
Krishna Dhar. This conclusion, it is obvious, 
was based on the view that by recognition of the 
transfer the identity and continuity of the under- 
raiyati bolding was preserved. In the result the 
learned Judge dismissed the plaintiff’s suit. 

[6] In support of the present appeal it wae- 
urged by Mr. Roy Choudhucy that the learned 
Judge was entirely wrong in bolding that the 
defendants could rely upon proviso (i) (2) to 
8 . 48C, Bengal Tenancy Act, on the footing that 
they had been in possession of the land for a 
continuous period of 12 years. It was urged 
that before 1928 there could be no recognition of 
a transfer of an under-raiyati bolding, with the 
effect of making the tenancy continuous. Refe- 
rence was made to the decision of this Court in 
28 C. w. N. 865.^ 

[7] It was on the other hand contended by 
Mr. Gbose who appeared on behalf of the respon¬ 
dents that even before 1928 under-raiyati holdings- 
were transferable with the consent of the landlord. 
When such consent was given, the effect was 
that the bolding itself passed and the continuity 
of the tenancy was maintained, although the 
bolder might change. He relied upon two deci¬ 
sions of this Court, the case in 22 0. W. N. 904^ 
and the case in 42 c. w. N. 637.® 

[8] The question is by no means free from 
difficulty but considering the incidents of an 
under-raiyati bolding before the Amending Act 
of 1928 and the actual language of S. 48C. Bengal , 
Tenancy Act, I am of opinion that the conten¬ 
tion of the appellant is to be preferred to that 
of the respondents. 

[9] The transfer took place in 1924 when under 
the law, then prevailing under-raiyati holdings 
were absolutely non-transferable. Where an 
under-raiyati holding was held otherwise than 
under a written lease, as in the present case, the 
under-raiyat was virtually in the position of a • 
tenant-at-will and bis maximum right was to be 
able to occupy the land up to the end of the ■ 
current agricultural year. There could be no 
question of bis having any right to transfer bisi 
holding. In 7 o. L. J. 658* it was pointed out 
that where apart from the Transfer of Property 
Act, tenure or bolding was not transferable it 
could not become so unless it was expressly made 
BO by some statute. It was added that under- 
raiyati holdings were not transferable under the- 
previous law and had not been made transfera- 
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ble by the Benal Tenancy Act, and were accor. 
dingly non-traneferabie. In the case in 19 c. w. n. 
43^ Holmwood and Chapman JJ. observed that 
it must be held as a matter of law that under, 
raiyati holdings were not transferable. Reference 
is generally made in this connection to the old 
decision in 4 cal. 135® but when that case is 
closely examined, it will be found that while 
Garth C. J. said that an under, raiyati was 
not transferable without the consent of the land- 
lord, Jackson J. observed that he had never 
heard before that a question as to a karfa raiyat 
selling his raiyati could be raised and it appeared 
to him contrary to the nature of things that such 
a thing could happen. The question was dis¬ 
cussed at great length by Suhrawardy and 
Graham JJ. in the case in 28 C. W. N. 865^ where 
their Lordships examined the accuracy of the 
phrase “transferable with the consent of the land- 
lord.” They pointed out that all that one of the 
Judges had said in 4 Cal. 135® was that an under- 
raiyati was not transferable except with the con- 
sent of the landlord and they observed that the 
converse was not necessarily true and the pro¬ 
position did not involve that an under.raiyati 
holding was transferable with consent. They 
concluded by saying that when the landlord ac- 
jcepted the transferee as hia tenant in lieu of the 
jOld tenant, there was practically a case of a 
;fresh settlement. It is true that in the end their 
Lordships held that no consent bed been proved 
in the case and having regard to the convention 
as to the use of precedents, it might be possible 
lor me to say that the observations made in the 
earlier part of the judgment were mere obiter 
dicta. I do not however consider it proper or 
possible to disregard the observations, since in 
my opinion they constitute a distinct and inde¬ 
pendent ground of the decision. 


[ 10 ] In my opinion, there is a distinction be 
tween a case where under the provisions of i 
statute itself a holding is said to be transferabh 
with the consent of the landlord and a cas€ 
where transfers, not being objected to by the 
andlord »ho is entitled to object, are aUowed 
to stand. In the former case, there is no inherent 
non-transforability and the statute, while recog. 
ms.ng the basic transferability, only imposes a 
condition In the latter case, the incident of 
transferability is totally lacking and although an 
actual transfer may not be repudiated, it is only 
an instance of loose use of language to say that, 
in such cases too, the holding is transferable 
with the consent of the landlord. 

in known, in fact, even previous 

were ‘''^''sfereea of under.raiyati holdings 
^«e often recognised by the landlord. But the 
egal basis on which this was dona is not that 
the transfer as such was recognised but that a 


new tenancy was conferred on the transferee. 
When an under.raiyati holding was transferred 
the laudlord, who was entitled to deal with hia 
property in any way he liked, waa not bound to 
treat the transferee as a trespasser and might 
prefer to leave him on the land and to treat him 
as an under-raiyat. That, however, is something 
very different from recognising the transfer it¬ 
self as a valid transaction. What happened in 
such a case was, in my view, that a new tenancy 
was created in favour of the transferee. A recog¬ 
nition of a transfer might effect a continuance 
of the tenancy under the present Act, because 
s. 48P expressly says that an under.raiyati 
‘shall not be transferable except with the con¬ 
sent of the landlord.” Now the statute recognises 
the transferability of under.raiyati holdings, bub 
such was not the position in 1924 . 

[i2] If that be so, it is quite clear that on the 
transfer of a non-transferable holding at a time 
when such holdings were wholly non-transfer- 
able in law, no interest passed from the vendor 
to the vendee and accordingly the possession of 
the vendor could not possibly be carried over 
to the vendee for his benefit. Applying this 
principle to the present case what happened in 
1924 was simply that Joygun Bibi conferred the 
status of an under-raiyat on the predecessor 
of the defendants. It is true that the plaintiff, 
on purchasing the superior raiyati holding, 
himself treated the defendants as bis under- 
raiyats, but that does not mean that he in any 
way admitted that their under.raiyati originated 
at any date prior to 1924. The life of the present 
under raiyati could not, in my view, be extend¬ 
ed in any way beyond the date when the defen- 
aants predecessor firsfc acquired it and waa 
accepted by the then landlord as an under-raiyat, 
Cl3] In the special Bench case in 24 c. W N, 
818 their Lordships bad occasion to consider the 
true meaning of the phrase “an occupancy 
holding is not transferable except by legal cus¬ 
tom or usage.” They pointed out that the ex¬ 
pression did not mean that occupancy holdings 
were absolutely inalienable by their nature, nor 
that they could not be transferred unless both 
the landlord and the tenant consented, but it 
meant that the transfer could not be made effec- 
^ve except with the consent of the landlord. 
Ihe view taken there certainly upholds the ini 
puifn* transferability of occupancy holdings, 

ug the consent of the landlord was requir¬ 
ed. liut as will appear from a close examina- 
tion of the judgment and as was pointed out in 
c. w. N. 865,‘ the Court found on an exami¬ 
nation of several other sections of the Act that 
occupancy holdings were not inherently non- 
ransferable. Reference waa particularly made 
to one of the illustrations to S. 183. The inherent 
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iranafecability of occupancy holdings which was 
ctbeiwise apparent from indications to be found 
in several other sections of the Act was really 
the basis of the meaning attributed to the phrase 
which the Special Bench construed. Far ditfe. 
rent, in my opinion, is the case of an undei-rai* 
yati holding before 1928. In the case of such 
■holdings, as I have endeavoured to point out, 
there was no inherent transferability. It is true 
that the phrase that such holdings were “trans. 
terable with the consent of the landlord” has 
somehow come into currency, but we must not 
be misled by a phrase and the true position in 
such a case was, as I have tried to explain, that 
■the transferee was accepted as an under-raiyat 
on his own account. 

[14] 1 do not think that the two cases cited 
by Mr. Ghose assist his argument in any way. 
They are cases where it was held that where a 
transfer of an occupancy holding was recognis¬ 
ed by the landlord, the transferor became a pre¬ 
decessor-in-interest of the transferee within the 
meaning of s. 50, Bengal Tenancy Act, and that 
in computing the period of 20 years under 
clause (2) of the section, the occupation of both 
the transferee and the transferor might be taken 
into account. These decisions relate to occupancy 
holdings which were not basically non-transfer- 
able and, secondly, S. 50, itself speaks of the 
raiyat “and his predecessor-in-interest,” whereas 
S. 48C speaks of only “the under-raiyat.” 

[15] In 80 far as the present question is con- 
•cerned, I am of opinion that the conclusion 
which I have reached also follows from the Ian- 

-guage of 8. 480 itself. The proviso runs thus : 

“provided that an under-raijat shall not be liable to 
ejectment on the ground specified in clause (c) or 
clause (d)~(i) if the under-raiyat has (1) been admitted 
in a document by the landlord to bave a permanent 
and heritable right to bis land or (2) been in posses¬ 
sion of bis land for a continuous period of 12 years 
whether before or after or partly before and partly 
after the commencement of the Bengal Tenancy 
(Amendment) Act, 1928, or bas his homestead there* 
on.” 

-Clauee (c), it may be mentioned, deals with the 
ground that the term of the lease has expired. 
■Clause (d) deals with the ground that the land¬ 
lord, requiring the land for cultivation for bis 
own purposes, has served a year’s notice. 

[16] From the language used in the proviso 
it seems to me clear that clause (i) ( 2 ); only con¬ 
fers a personal protection on the under-raiyat 
for the time being on the basis of his own posses¬ 
sion and the possession of persons from whom 
be may have got the holding by inheritance. 
The section ^aks of ‘the under-raiyat,’ buttbat 
.1 would concede, is not conclusive and may 
■include piedecessor-in-interest whether ancestors 
or transferors: but the section proceeds to speak 
of the under-raiyat who 'has been in possession 


Calcutta 267 

of his land.' It is to be noticed that the section 
does not speak of possession of his 'holding’ but 
speaks of possession of ‘land’ and it qualifies the 
word ‘land’ by the adjective ‘his.’ To my mind, 
it is abundantly clear that what the section has 
in contemplation is the personal possession of 
the under-raiyat himself and not the possession 
of any transferor. The object of the clause seems 
to me to be that if an under-raiyat has himself 
been in possession for a period of 12 years or he, 
together with his ancestors, has been in such 
possession and bas, as it were, taken root in the 
soil, he will not be uprooted. The possession of 
a total stranger, and as a transferor, seems to 
me to be quite irrelevant to the object which the 
section apparently bas in mind. It has also to be 
pointed out that any interpretation put upon 
the section must fit in with all its clauses. The 
proviso also applies to a case where the ground 
of ejectment is that stated in Cl. (c). That clause 
deals with the ground that the term of the lease 
bas expired. It seems to me altogether impossible 
to hold that where a transferee under-raiyat is 
in possession for a term specified and that term 
bas expired the Legislature could bave con¬ 
templated that be too would not be liable to 
ejectment, if bis possession, together with the 
possession of a transferor, made up tbs total 
period of 12 years. In my opinion possession of 
a transferor is not contemplated by the proviso. 

[17] Mr. Ghose contended that if the posses¬ 
sion of an ancestor could be taken into account, 
by the same process of reasoning the possession 
of a transferor would also be available to the 
under-raiyat who is under threat of ejectment. 
I am unable to agree. Heritability is now re- 
cognised by the statute and therefore, on a sue- 
cession opening, the bolding passes by the force 
of a statute itself. The other provision, namely, 
the holding is not transferable without the con¬ 
sent of the landlord was not present in 1924. 
Although the provision of the heritability was 
also introduced by the Amending Act of 1928, it 
obviously cannot be excluded since the aucces- 
sioD bas taken place after that date, but as re¬ 
gards the other incident, the case must be 
decided by the law as it stood before the amend¬ 
ment. 

- [i8] I am accordingly of opinion that the 
learned Judge failed to perceive the distinction 
between the validity of a transfer as such and 
mere acceptance of the transferee by the land¬ 
lord. Bacauae of the above error he held, in my 
opinion wrongly, that the defendants were 
entitled to tack the possession of their vendor 
Krishna Chandra Dbar. 

[ 19 ] For the reasons given above this appeal 
is allowed. The judgment and the decree of the 
lower appellate Court are set aside and those of 
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the trial Court restored. The appellant will have 
bis costs of the present appeal. Leave to appeal 
under cl. 15 of the Letters Patent, asked for, is 
refused. 

B.G.D. Appeal allowed. 
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Lodge J. 

Dominion of India — Defendant No. 2 — 
Petitioner v. Gopal Chandra Tapadar and 
others — Defendants—Opposite Party. 

Civil Rule No. 1832 of 1947, Decided on 24-2-1948, 
from order of Full Bench, Court of Small Causes, 
Calcutta, D/- 10-6-1947. 

Presidency Small Cause Courts Act (1882), S. 18 
—Suit against Railway administrations for com¬ 
pensation for non-delivery of goods—One of defen¬ 
dants having no bead office within jurisdiction 
and cause of action against him arising outside 
Court's jurisdiction—Court has no power to decree 
suit as against such defendant — Civil P. C. (1908), 
S. 20. 

A consignee of goods brought a suit in the Calcutta 
Small Cause Court against the Railway administiations 
E, B and O for non-delivery of goods. The goods were 
destroyed while in custody of 0 Railway administration 
at a place outside the local limits of the jurisdiction of 
the Small Canse Court. The head ofGces of E and B 
Hallways were situated within the jurisdiction of the 
Small Cause Court but that of 0 Railway was situated 
outside its jurisdiction. The Court passed a decree 
against O Railway : 

Seld that the Court had no jurisdiction to decree the 
suit as against the O Railway and as it had not ac¬ 
quiesced in the institution of the suit in the Calontta 
Small Cause Court, the decree passed against it should 
be set aside as being without jurisdiction : 9 A. I. R. 
1922 Cal. 500, Foil. [Para 3] 

Annotation ('44-Com.) C. P. C., S. 20 N 18. 

Case referred ".— 

1. (’23) 27 C. W.N. 82 : 9 A. I. R. 1922 Cal. 500 ; 49 
Cal. 895 : 70 I. C. 229, B. & N. W. Rly. Co. Ltd., 
V. Sadaram Bbairodan. 

Bhahesh Narayan Bose —for Petitioner. 

Order. — The facts giving rise to this rule 
may be stated briefly as follows: The Opposite 
Party No. i Gopal Chandra Tapadar had con¬ 
signed on 28-7-1942, 440 bags of cement under 
cover of Risk Note Z from Japla a station on 
the E. I. Ry., for delivery to the plaintiff at 
Gaibandha a station on the B. & A. Railway. 
The consignment was despatched from Japla in 
an E. I. Ry. Wagon to Bbagalpur and made 
over at that station to the 0. «k T. Railway then 
known as B. & N. W. Ry. It was despatched 
from Bbagalpur on 12-8-1942 and reached Maha- 
devpurghat on the 0. & T Ry. on or about 
16-8.1942. On 29-3.1943, the plaintiff was inform, 
ed by the O. &. T Ry. Administration that the 
g^ds bad been lost at Mahadevpurghat owing to 
disturbances of August 1942. Thereafter the 
plaintiff instituted a suit in the Calcutta Small 
Cause Court making the East Indian Railway 


Administration defendant l, O.AT. Railway de¬ 
fendant 2 . B. & A. Ry. defendant 3 and claimed 
compensation for the non-delivery of the goods» 
After many adjournments the case was taken 
on 6.8-1946, and witnesses were examined. There> 
after there were many adjournments and oa 
19-3-1947 an application for ^journment by de¬ 
fendant 2 was rejected, arguments were heari^ 
and the suit was dismissed as against defendant 
1 without costs and decreed on contest as againek- 
defendant 2. Defendant 2 applied under S. 88» 
Presidency Small Cauee Courts Act, that th& 
matter be referred to the Full Bench for argn. 
ment on the question whether the Calcutta Small 
Cause Court bad jurisdiction as against defen¬ 
dant 2 . The application was heard on 10 6.1947* 
and dismissed but no reasons were given for tha 
dismissal. 

[ 2 ] This rule has been obtained by defendant 2 
and it is contended that the cause of action so 
far as defendant 2 is concerned did not ariso 
within the jurisdiction of the Presidency Small 
Cause Court, that defendant 2 had no office with> 
in the jurisdiction of that Court. It was truo 
that as against the E. I. Ry. and B. & A. By- 
the Court bad jurisdiction inasmuch as the head 
offices of these two Railways were situated with¬ 
in the jurisdiction of the Calcutta Small Cause 
Court. 

[3] The only point now is whether the Oal-. 
cutta Small Cause Court had jurisdiction to 
decree a suit against a defendant when the cause 
of action arose against that defendant outside 
the jurisdiction of that Court and that defen¬ 
dant resided or had its head office outside the 
jurisdiction of that Court. It seems to me that 
the case in 27 O. W. N. 82^ is conclusive on thej 
subject and that the Presidency Small Causej 
Court bad no jurisdiction as against the 0. & T.f 
Railway, defendant 2 . If a reference is made tol 
S. 18, Small Cause Courts Act, it will appear tbatf 
there is nothing in this section to justify tbel 
inference that the Court had jurisdiction asl 
against defendant 2 . There is nothing whateverj 
to show on the record that defendant 2 acguiesoedl 
in the instihition of the suit against him in t he 
Calcutta Small Cause Court. In this view it 
must be held that the decree as against defen¬ 
dant 2 was without jurisdiction and the same must 
be set aside. 

ia accordingly made absolute. 
The decree against defendant 2 is set aside on» 
the ground that the Court had no iuriBffifltio& 
plaint is directed to be returned to 
plaintiff for re-filing it in the proper Conrti if 

advised. I make no order as to costs in thi® 
rule. 

Buie mado absolute^ 
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Ohakravartti j. 

Kalipada Koer — Defendant—Appellant v. 
Dxirnahala Dassi — Plaintiff — Despondent, 

A. F. A. D. No. 1902 of 1943, Decided on 5-2-1948, 
'from decree ol Dist. Judge, Zillab Burdwno, D/- 
3-7-1943. 

(a) Hindu law — Alienation — Legal necessity— 

It need not be shown that every part oi considera¬ 
tion was applied to purposes recognized as legal 
(necessity. 

It is true that at one time a doctrine grew up in 
India that the consideration for a sale ought to be 
subjected to an arithmetical analylsis and if it was 
found that the whole of it was not justified by legal 
necessity, then the transaction ought to be upheld or 
set aside conditionally, according as the part justified 
bv legal necessity was the greater or the lesser part. 
The condition imposed would be to make a refund of 
the portion of consideration money not applied, or ap¬ 
plied, to legal necessity, as the case might be. But now 
all itbat the law requires is that the sale itself must be 
-justified by legal necessity and that the purchaser 
should pay a fair price for the property sold. If the 
conditions are satisfied, it is not further necessary to 
establish that every pice ol the consideration was 
required for or applied to purposes which the law re¬ 
cognises as legal necessity, whether the part not proved 
'to have been applied to purposes of necessity is consider- 
■able or otherwise: 14 A. I. R. 1927 P. C. 121; 14 
A. I. R. 1927 P. 0. 37 ; 14 A. I. R. 1927 P. C. 246 and 
14 A. I. R. 1927 P. 0. 244, Ref. [Para 11] 

(b) Hindu law—Guardianship—Natural guardian 
— Paternal uncle is not a natural guardian of 
■tninor—Sale of minor’s property by him held void. 

A paternal uncle is not under the Hindu law a 
natural guardian of a minor in the sense of being 
-entitled to act for him by virtue of his relationship 
alone. Under the Hindu law, as under certain other 
-systems, the only natural guardians, that is to say, 
guardians by natural right, are the father and the 
mother.* Any other relative can acquire the status of a 
guardian only if he Is the guardian de facto or if be is 
Appointed by a Court of law. The wardship and the 
subjection of a minor to his or her parents arises from 
the relationship itself; but in the case of other relatives, 
it has to arise out of either actual residence under the 
^guardianship of the person concerned or an order of the 
Court. It would be extraordinary indeed if the law 
■required it to be held that if a person stood in a certain 
■degree of relationship to a minor, that itself was 
sufficient to give him the right of disposal over the 
minor's property and that although the minor never 
lived under his care, nor had be ever anything to do 
■with his properties, yet if be chose to dispose of some 
.property belonging to the minor, the transaction would 
be an authorised one. The law concedes such para¬ 
mount right to the father and the mother, probably 
•in recognition of their paternal authority and on the 
basis that they can always be relied upon to act in the 
hest interests of the minor. But the law stops at the 
.father and the mother, though in certain decisions the 
grand-father has also been included. It may be that if 
a question arises as to the appointment of a guardian 
for the minor, the Court would, other things being 
equal, prefer near relations. But the right to such pre¬ 
ference is something entirely difierent from a natural 
right to act as gnardian by virtue of the relationship 
;a10D6 : 9 a. I. R. 1922 Cal, 203. Dieting. [Para 13] 
. Consequently where the paternal nnole of a minor 
-widow separate from her father and living at his own 


house in a diftoront village, purported to soil off a por¬ 
tion of the estate loft by the minor’s husband in a 
difierent village in the purported oxercise of his right as 
the natural guardian of the minor : 

Seld, that the paternal uncle bad no such right at 
all and that the transaction was utterly void. 

[Para 14] 

(c) Specific Relief Act (1877). S. 41 — Giving of 
compensation is discretionary. 

Section 41 gives a discretion to the Court to require 
the party at whose instance an instrument is cancelled 
to make any compensation which justice may require I 

Held, on facts that the discretion could not be 
exercised in favour of the defendant who by bis action 
bad disentitled himself from getting any equitable 
relief. [Para 15] 

(d) Specific Relief Act (1877), S. 41_Void instru¬ 
ment— Quare. 

Queere. — Whether S. 41 applies to a case where the 
instrument is not merely voidable but altogether void. 

[Para 15] 

(e) Contract Act (1872), S. 65 — Applicability — 
Contract must be between competent parties — 
Contract entered into on behalf of minor by person 
incompetent to do so—S. 65 does not apply. 

Where a person purported to contract on behalf ol 
a minor but was not competent to do so, there was no 
contract in law, nor could there have been a contract 
between the parties so circumstanced and to such a case 

S. 65 had no application : 12 A. I. B. 1925 Bom. 499, 
9 A. I. R. 1922 P.C. 403 and 30 A. I. B. 1943 P. C. 29, 
Ref. ; 30 I. A. 114 (P.C.), Foil. [Para 18] 

Annotation : (’46-Man.) Contract Act, S. 65, N. 3. 

(f) Contract Act (1872), S. 65—Scope. 

Section 65 does not provide for an equitable relief. 

[Para 16] 

Annotation : (’46'Man.) Contract Act, S. 65, N. 1. 
Cases referred : — 

1. (’27) 54 I. A. 79 : 14 A. I. R. 1927 P. C. 37: 49 All. 
149 : 100 I. C. 130 (P. C.), Krishna Das v. Nathuram. 

2. (’27) 54 I. A. 211 : 14 A. I. B. 1927 P. C. 121 : 8 
Lah. 597 : 101 I. C. 373 (P. C.), Niamat Rat v. Din 
Dayal. 

3. (’28) 32 C. W. N. 257 : 14 A. I. R. 1927 P. C. 246 : 
107 I. C. 4 (P. C.), Gouri Sankat v. Jiwan Singh. 

4. (’28) 32 C. W. N. 117 : 14 A. I. R. 1927 P. C. 244 : 
105 I. 0. 257 (P. C.), Suraj Bban Singh v. Sah Chain 
Sukh. 

5. (’21) 34 C. L. J. 529 : 9 A. I. R. 1922 Cal. 203 ; 68 
I. C. 577, Satischandra v. Kalidasi Dasi. 

6. (’23) 60 I. A. 69 : 9 A. I. B. 1922 P. C. 403: 45 All. 
179 : 26 O. C. 223 : 71 I C 629 (P. C.), Hamath Kuar 
V. Indar Bahadur. 

7. (’43) 47 C. W. N. 509 : 30 A. I. R. 1943 P.'C. 29 : 
18 Luck. 130 : I. L. E. (1943) Kar. P. C. 19: 70 I. A. 
1 t 206 I. C. 457 (P. C.), Mohan Manucha v. Manzoor 
Ahmad Khan. 

8. ('03) 30 I. A. 114 : 30 Cal. 539 : 8 Sar. 374 (P, C.), 
Mohori Bibee v. Dhurmodas Ghose. 

9. (’25) 49 Bom. 676 : 12 A. I. R. 1925 Bom. 499 : 88 
1. C. 643, Limbaji Ravji v. Babi Ravji. 

Panchanan Chotodhuty^ior Appellant. 

Hiralal Chakravariy and Sambhunath Banerjee 
(Sr.) — for Respondent. 

Judgment-A great many points were 

sought to be argued by Mr. Chowdhury in this 
appeal, but in reality, on the findings, only one 

question arises. 
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[ 2 ] The appellant Kalipada Koer was the 
defendant in a suit which was brought by a 
Hindu widow named Purnabala Dassi for avoid¬ 
ing a kabala executed on her behalf, either by 
obtaining a declaration that it was void or by 
having it set aside. The kabala was executed by 
one Nani Gopal Sain, a paternal uncle of the 
lady, purporting to act as her guardian and by 
it 5 bighaa and 9 cottas of good arable land, be¬ 
longing to the estate left by the plaintiff’s hus¬ 
band, was sold to the defendant for a considera¬ 
tion of Rs. 200. At the date of the kabala which 
was 28th of Bhadra, 1342 B. S., corresponding to 
14-9-1935 Purnabala had already become a 
widow, but was still a minor. Her case in the 
suit was that Nani Gopal had no right to act as 
her guardian and the kabala executed by him 
on her behalf was utterly void. She made an 
alternative case that even if the kabala was not 
void ab initio, it was voidable at her instance 
and ought to be set aside, inasmuch as the sale 
was not a sale for legal necessity. On the above 
allegations she asked for a declaration of her 
title to and recovery of possession of the land 
concerned, as also mesne profits for the period of 
the defendant’s occupation. 

[3] The defence was that at the relevant time 
Nani Gopal was in fact the guardian of the 
plaintiff and that the sale was one for legal 
necessity. 

[ 4 ] On the question of guardianship, the con- 
current findings of the Courts below are as 
follows: The plaintiff’s father Makban and his 
elder brother Nani Gopal had their family re¬ 
sidence at a village, called Kastakurumba, but 
were separate from each other. Makhan’s share 
of the joint family property came to be sold off 
in auction and thereafter he removed to a vil¬ 
lage, called Barkona, where he built a house for 
himself. While living with her father at Barkona, 
the plaintiff was married to one Surendra Nath 
Koer, but as she was a mere child, about 4 or 6 
years old, she continued to live with her father 

plaintiff's mother the 
plaintiff s father, who was himself ailing, went with 
hie ehildern to live with a sister's daughter, named 
Panchibala, a a village, called Baidyapur. Prom 
there he was brought to Calcutta for treatment, 
but died in a hospital in Magh 1339 b s The 
plain^ff being still a child. Lntinued to five 
with Panchibala at Baidyapur. In Bhadra 1341 

? ' husband Surendra.died childless. The 
plaintiff has continued to live at Baidyapur and 

'LTl aefen. 

It Veil 1 , ■ u G°Pnl'3 house 

at Kaetakurumba. Nor was it a fact that after 

her father s death, the plaintiff went to live with 

her husband at Begut, nor that after her husband's 


death she returned to live with Nani Gopal si 
bis house. The final conclusion is expressed by 
the lower appellate Court in the following wordst 

“The plaintifi, a9 a matter of fact, went away with 
her father Makhan to Baidyapur, has eince been living 
there and never lived under the care and gaardiaDabi» 
of Nani Gopal. There ie also no satisfactory evidence to 
show that Nani Gopal was managing plaintiS’s proper¬ 
ties after plaintiff’s husband’s death.” 

[ 5 ] On the question of legal necessity, the- 
findings of the two Courts are not quite thft 
same. The kabala recites that out of the con¬ 
sideration of Rs. 200, a sum of rs. 30 was retain- 
ed by the defendant for payment of arrears ot 
rent; a further sum of Rs. 160 was retained by 
him for payment of a mortgage debt due to him¬ 
self by the plaintiff’s husband; and Bs. 10 wa» 
paid in cash for the maintenance of the plaintiff. 
There was an ex parte rent decree for Rs. ST 
obtained against the plaintiff as represented by 
her guardian Nani Gopal, who was described, 
curiously enough, as her brother. The trial Courk 
held that it was clear that at the date of the 
kabala, neither Nani Gopal nor the defendant 
knew anything about the rent decree, and that 
even satisfaction of the mortgage debt was not 
really intended or effected, seeing that there was 
no endorsement of satisfaction on the back of 
the deed. It was further held that the casb 
amount of rs. 10 bad not been proved to bavo 
passed. The learned Munsif held also that th& 
properties had been sold at an inadequate price 
and the transaction, in any event, was not a 
prudent one. The lower appellate Court, how¬ 
ever, held that the rent decree bad in fact been 
paid off and pointed out that satisfaction of thn 
mortgage debt had been recited in the body of 
the kabala itself. But as regards the cash amount 
of Rs. 10, it held that inasmuch as the plaintiff 
never lived with Nani Gopal, this amount could 
not have been paid for her maintenance and thn 
defendant could not have believed that it waa 
being so paid. 

[ 6 ] On the above findings of fact, the trial* 
Court held that Nani Gopal, as a mere patemat 
uncle, could not legally act as the guardian of 
the plaintiff. He could do so only if he was a 
de facto guardian, but since he was never 8 u ch > 
guardian inasmuch as the plaintiff had never 
lived with him, be was only a guardian ad hoe^ 
and the kabala executed by him on the plaintiff*® 
behalf was utterly void. On that finding, no* 
question arose as to whether the sale was justifi*^ 
e by legal necessity. But the Ck}uct proceeded 
to reeled the finding that the sale was not o - 
ona fide sale at all but only a kind of experi¬ 
mental transaction ventured on by the defendant 
on a number of plausible grounds and that too at 
a price which showed the sale to be an impro-- 
vident and imprudent deal. 
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[7] The lower appellate Court, on the other 
band, held that although the plaintiff had never 
jived under the guardianship of Nani Qopal and 
although Nasi Gopal had never managed her 
properties, still he was in law her natural guar¬ 
dian and as such be was competent to execute 
the babala on her behalf. But the Court thought 
that in order that the sale might be held to be 
valid and binding on the plaintiff, it had to be 
proved that the entire consideration money had 
been required for and applied to purposes of 
legal necessity. As a sum of Rs. lo had not been 
80 required and applied, the learned Judge thou- 
ght that the sale could not be upheld. He was 
of opinion, however, that inasmuch as the sale 
had been made by a competent authority, if the 
plaintiff Wanted to avoid it on the ground that 
there was no justifying necessity, ;8he could do so 
only if she returned the benefit which she bad 
received. In other words, the plaintiff was bound 
to return the sum of Rs. 190 with interest. The 
trial Court had granted her an amount of 
Rs. 235-3-0 as mesne profits and the lower appellate 
Court thought that her liability to make a refund 
of the benefit she had received might finally be 
set off against her claim for mesne profits. In 
the result, it made a declaration of the plaintiff’s 
title and passed a decree for recovery of khas 
possession, holding at the same time that the 
plaintiff’s pliability to make a refund and the 
defendant’s liability for mesne profits would can- 
cel each other. 

[8] Against the above decision the present 
appeal was preferred by the defendant who con¬ 
tends that the sale ought to have been upheld 
and the claim for mesne profits dismissed. There 
is a cross-objection by the plaintiff who contends 
that the sale was not merely voidable but alto- 
gether void and that there was no liability to 
make any refund of any benefits received. 

C9] Arguing in support of the appeal, Mr. 
Chowdhury attempted to reopen certain ques- 
tions of fact. He contended that the learned 
Judge had not paid equal attention to all parts 
of the evidence and, accordingly, his finding that 
the plaintiff had never lived under the guardian¬ 
ship of Nani Gopal and that the cash amount of 
RS. 10 could not have been paid for her main, 
tenance, were not proper findings of fact. No 
criticism could be less just to the learned Judge. 
His finding was one of affirmance, but still he 
went over the entire evidence for himself and if 
he omitted to do anything, he only omitted to 
consider certain further infirmities which had 
been pointy out by the trial Court. It is true 
that a finding of fact which is arrived at with¬ 
out proper consideration of all material evidence 
ought-notto be accepted as final. But all that 
Mr/ -Ghowdhury could do was to point out bits 


of evidence here and there which, according to 
him, pointed to a different conclusion. I am un¬ 
able to hold that the findings are open to any 
objection. 

[ 10 ] Equally untenable was Mr. Chowdhury'a 
contention that the Courts below had not consi¬ 
dered whether the plaintiff’s suit was a bona 
fide one. There is not the slightest bint in the 
case put forward by the defendant of any such 
issue raised by him.- Nothing further therefore 
need be said about that contention. 

[ 11 ] Mr. Chowdhury next contended that even 
on the findings as they were, the Court of appeal 
was wrong in holding that the sale could not be 
upheld unless the entire consideration was prov¬ 
ed to have been justified by or applied to legal 
necessity. This was promptly and properly con¬ 
ceded by Mr. Chakravarty who appeared on be. 
half of the plaintiff. All that the law requires is 
that the sale itself must be justified by legal 
necessity and that the purchaser should pay a 
fair price for the property sold. If these condi¬ 
tions are satisfied, it is not further necessary to 
establish that every pice of the consideration was 
required for or applied to purposes which the 
law recognises as legal necessity, whether the 
part not proved to have been applied to purpo- 
ses of necessity is considerable or otherwise; see 
Mulla’s Hindu Law, loth Edn. p. 287. It is true 
that at one time a doctrine grew up in India' 
that the consideration for a sale ought to be 
subjected to an arithmetical analysis and if it was 
found that the whole of it was not justified by 
legal necessity, then the transaction ought to be 
upheld or set aside conditionally, according as 
the part justified by legal necessity was the grea¬ 
ter or the lesser part. The condition imposed 
would be to make a refund of the portion of 
consideration money not applied, or applied, to 
legal necessity, as the case might be. The growth 
of this doctrine was checked by the Judicial Com- 
mittee by their decisions in 54 i. a. 79 ,^ 54 i a 
21i 2 and 32 0. w. n. 257.® It is true that those 
were cases of a sale by the manager of a joint 
family, but the principle was applied by the Privy 
Council to the ease of a sale by a widow in 32 
C. W. N. 117.* It must therefore be held that if 
the sale was otherwise valid, the view taken by 
the learned Judge that it could not be upheld, 
unless the entire consideration was proved to 
have been justified by or applied to legal neces¬ 
sity, was erroneous. 

[ 12 ] Mr. Chakravarty, however, contended 
that this error of the learned Judge did not en¬ 
able the defendant to succeed, for he had commit¬ 
ted a more serious error in the defendant’s 
favour by holding that Nani Gopal was a natu- 
ral guardian of the plaintiff and competent in 
that capacity to execute the babala on her behalf, 
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sven if she had never lived under bis guardian, 
ship. The sale, it was contended^ was altogether 
void and not noerely voidable, as the learned 
Judge had held. I am of opinion that this con¬ 
tention ought to prevail. The learned Judge 
relied on the decision in 34 C. L. J. 529^ in sup¬ 
port of his view that “ under the Hindu law, 
after her husband’s death, the kins of the bus- 
band of the married woman would be her guardian 
and failing them her paternaj relations,” and after 
finding that there was no evidence that any of 
Surendra’s relations was fit to be the guardian 
of the plaintifi', he concluded that Nani Gopal 
was in law her natural guardian. It is surprising 
to a degree that the learned Judge, and like him 
Mr. Chowdhury before me, could have relied 
upon the case in 34 C. L. J. 629® as having any 
bearing on the question of the guardianship of a 
minor. The question which fell to be considered 
in that case was whether a husband’s brother of 
a Hindu widow, who had obtained from her a 
partition deed, stood towards bet in a fiiduciary 
character or some relation of personal confidence. 
It was in connection with that question that it 
was said that 

"on the death of the husband of the widow, his younger 
brother became ip^o jacto the bead of the joint family 
and the widow would thenceforward have to live under 
bis care, look upon him as bis natural protector and 
continue to repose confidence in him properly to safe¬ 
guard her rights." 

The decision proceeds to refer to certain texts 
AS to the normal structure of a joint Hindu 
family and a proposition, more or less in the 
words of the learned Judge, is stated. But it is 
perfectly clear from the context that what their 
Xjordships were there considering was the actual 
conditions under which a widow lived in a 
Hindu family and they were not considering 
any question of the proper guardianship of a 
minor. As far as I can see, the case has not the 
slightest bearing on the question before me. 

[13] On the other hand, it is well settled that 
under the Hindu Law, as under certain other 
systems, the only natural guardians, that is to 
say, guardians by natural right, are the father 
and the mother. Any other relative can acquire 
the status of a guardian only if he is the guar, 
dian de facto or if he is appointed by a Court of 
law. The wardship and the subjection of a minor 
to bis or her parents arises from the relationship 
itself; but in the case of other relatives, it baa 
to arise out of either actual residence under the 
guardianship of the person concerned or an 
order of the Court. It would be extra-ordinary 
indeed if tbe law requited it to be hold that if a 
person stood in a certain degree of relationship 
to a minor, that itself was sufficient to give him 
tbe right of disposal over the minor’s property 
' and that although the minor never lived under 


his care, nor bad he ever anything to do with 
bis properties, yet if he chose to dispose of some 
property belonging to the minor, the transaction 
would be an authorised one. The law concedes 
such paramount right to tbe father and the 
mother, probably in recognition of their paternal 
authority and on the basis that they can alwaysi 
be relied upon to act in the best interests of the) 
minor. But the law stops at the father and the 
mother, though in certain decisions the grand 
father has also been included. It may be that if 
a question arises as to the appointment of a 
guardian for the minor, the Court would, other 
things being equal, prefer near relations. But the 
right to such preference is something entirely 
different from a natural right to act as guardian 
by virtue of the relationship alone. Mr. Chow- 
dbury referred me to a catalogue of natural 
guardians given in S. 75 of Dr. Gout’s Hindu 
Code, Edn. 4, aud contended that according to 
that list, paternal relations would be natural 
guardian after the father and tbe mother. 

If Mr. Chowdhury had proceeded further, he 
could have found that relations, other than the 
father and the mother are mentioned by Dc. 
Gour only as persons who are competent to be 
appointed guardians and normally more compe* 
tent than absolute strangers {see for example 
Art. 781 of the commentary). It is to my mind 
clear beyond argument that a paternal uncle is 
not under the Hindu Law a natural guardian of 
a minor in the sense of being entitled to act 
for him by virtue of his relationship alone. 

[14] Tbe facts of the present case are extra¬ 
ordinary to a degree. The property concerned 
belonged to the estate left by tbe plaintiff's hus¬ 
band who was a resident of a village called 
Beguti. Nani Gopal was her paternal uncle, 
separate from her father and living in bis own 
house at Eastakurumba. The plaintiff had 
throughout been living apart from him, first 
with her father at Barkona and then with, her 
father for a certain period, and with her cousin 
for the rest, at Baidyapur. Yet Nani Gopal a 
separated father’s brother, living at his own 
house in a different village, purported to sell off 
a portion of the estate left by tbe plaintiff’s hus¬ 
band at a village called Beguti in the purported 
exorcise of his right as tbe natural guardian of 
the plaintiff. 1 am of opinion that he had na 
such right at all and the transaction was utterly 
void. 

[16] As a last resort, Mr. Chowdhury conten¬ 
ded that even assuming that tbe transaction 
was void, his client ought to get from the plain¬ 
tiff the benefits which she had receiv^t undot 
either s. 66, Contract Act, or s. 41, Speomo^^of 
Act. I would take the latter section first. It givofl 
a discretion to the Court to require the party nfi 
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whose instance an instrument is cancelled to 
make any compensation which justice may 
require. There has been some question as to 
whether this section applies to a case where the 
instrument is not merely voidable but altogether 
void. It is not necessary for me to embark upon 
a discussion of that question, because on the facts 
of this case, I do not think that the discretion 
conferred by the section, even if it be applicable, 
should be exercised. The finding of the trial 
'Court, which the lower appellate Court has not in 
this regard reversed, is significant. What appears 
from that finding is that although there was the 
external appearance of a sale in fact there was 
no straightforward sale at all, but the defendant 
merely obtained an instrument, at the same time 
keeping the mortgage bond alive. It is true, as 
the lower appellate Court has found, that he 
paid off the amount of the rent decree; but he 
can hardly claim any merit on that account, 
because if be wanted to get and keep the pro. 
perty, it was necessary in the first instance to 
see that no arrears of rent remained due. It is 
also true that the kabala recites satisfaction of 
the mortgage debt, but the other fact that no 
endorsement was made on the back of the mort¬ 
gage bond cannot be ignored. It seems to me 
that the trial Court took the proper measure of 
the kabala when it held that the defendant him¬ 
self was suspicious of its efficacy and while 
procuring a document in the hope of getting the 
property thereby was careful not to abandon the 
other more certain claim which he had. The 
roping in of a person like Nani Gopal to lend 
his supposed authority to the execution of the 
kabala is itself a circumstance which to my mind 
disentitles the defendant from getting any equi- 
table relief. I am of opinion that there was no 
honest and straightforward transaction in the 
present case and accordingly the defendant 
cannot expect any compensation under s. 41 , 
Specific Belief Act, even if that section be appli¬ 
cable. 

[16] A more serious question, howewer, arises 
under 8.66, Contract Act. That section does not 
provide for an equitable relief, but says that 
when an agreement is discovered to be void, 
any person who has received any advantage 
■under such agreement is bound to restore it or 
to make compensation for it to the person from 
whom he received it. The proper scope of this 
section has been explained by the Privy Council 
in their decisions in the cases in 60 i. a. 69^ and 
•47 0. W. N. 609,^ but for the purposes of the pre. 
sent case, the decision which is most relevant is 
that in 80 1. A. "114.® The argument in the pre- 
•sent case was that the relevant agrsiement was 
the agreement entered into by Kani Gopal; that 
^agreement bad been disooveted to be void; that 
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the plaintiff had received an advantage under 
the agreement, inasmuch as in accordance with 
its terms the rent decree had been paid off and 
the mortgage debt liquidated; she was, therefore, 
bound under the terms of the section to restore 
the benefit she had received, in other words, to 
refund the amount of the rent decree and the 
mortgage debt with interest. 

[17] I need not enter into the question as to 
whether in a case such as the present the date 
when the agreement is discovered to be void is 
the date of the agreement. No question of limi¬ 
tation was argued before me or perhaps arises 
and, therefore, the date of the discovery is im¬ 
material. There can be no question that if the 
section applied at all, the appellant's argument 
would be irresistible. But, in my opinion, the 
section cannot apply. Mr. Chowdhury relied 
upon the decision in 49 Bora. 576.® That case 
itself lays down that when a sale by a guardian 
is not merely voidable but void ab initio, s. 65, 
Contract Act, is not applicable. The reason is 
that pointed out by the Privy Council in 30 l. a. 
114® to which reference has already been made. 
In that case there was a mortgage executed by 
the minor who, their Lordships held, was not 
competent to enter into any contract. Relief 
was then asked for on the basis of S. 65, Contract 
Act, and referring to that prayer, their Lord¬ 
ships observed as follows: 

“It is sufficient to say that this section, like S. 64, 
starts from the basis of there being an agreement or 
contract between competent parties, and has no applica¬ 
tion to a case in which there never was, and never 
could have been, any contract.’’ 

[ 18 ] In the present case, the contract con¬ 
cerned was not executed by Nani Gopal in his 
personal capacity. It was a contract made by 
him as the guardian of the plaintiff and the 
question must be whether the contract, so enter¬ 
ed into, was a contract by a competent party. 
For the reasons already given! Nani Gopal was 
not competent to execute the kabala as a guar¬ 
dian of the plaintiff and there never could have 
been any contract of sale at all between the 
defendant and Nani Gopal as the plaintiff’s 
guardian. The particular contract being between, 
the defendant and a person who was purporting 
to contract on behalf of a minor but was not 
competent to do so, there was no contract in 
law, nor could there have been a contract be¬ 
tween the parties so circumstanced. It follows, in 
my view, that on the principle stated by their 
Lordships of the Judicial Committee in 30 i. a. 
114,® s. 65, Contract Act, has no application to 
the facts of the present case. 

[19] The above are all the points debated at 
the bar. In the result, the appeal is dismissed 
and the oross-olyection is allowed. The judgment 
and the decree of the lower appellate Court, in 
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80 far a 9 they hold that the sale was not a void 
but voidable sale and that the defendant was 
entitled to a refund from the plaintiff are set 
aside and those of the learned Munsif restored. 
In all other respects the decree of the lower 
appellate Court is upheld. 

[20] The plaintiff.cross.objGctor will have 
from the defendant the amount of the mesne 
profits decreed to her by the trial Court. 

[21] There will be no order for costs in the 
appeal but the plaintiff will have her costs of 
the cross-objection. Leave to appeal under Cl. 16 
of the Letters Patent, asked for, is refused. 

R.G.D. Appeal dismissed. 


A. I. K. (35) 1948 Calcutta 274 [C. N. 116.] 
Harries C. J. and Blank J. 

Kanai Lal Paladi — Accused — Appellant v. 
Emperor. 

Criminal Ref. No. 1 and Appeal No. 14 of 1940, 
Decided on 23-2-1948. 

Criminal P. C. (1898), S. 233 — Two offences of 
murder included in one charge — Whether illega¬ 
lity— Accused held prejudiced — Irregularity is not 
curable — Criminal P. C. (1898), S. 537. 

Two of the most serious oSences known to the law, 
viz,, murder of two persons were included in one charge. 
Though the murders were committed one after the 
other at the same place, the injuries found on the body 
of one of the deceased men were far more serious than 
the injuries found on the body of the other. In one 
case it might possibly have been argued that the ofience 
if any, was something less than murder and was only 
an odence under S. 304, Penal Code. The charge as a 
whole was put to the jury and they were asked to say 
what was their verdict on that charge. They were not 
asked to state speciScally whether they were satisfied 
that the accused bad murdered one or other or both of 
the deceased men. The jury unanimously returned a 
verdict of guilty, but it was impossible to say whether 
they held the accused guilty of the murder of both the 
deceased or the murder of either of them: 

Held without decidiog whether failure to comply 
with the provisions of S. 233 was an illegality not cura¬ 
ble under S. 537, that even if the non-compliance with 

S. 233 amounted only to an irregularity it would in 
the present case be impossible to say that such had not 
occasioned a failure of justice and was therefore curable 
by reason of S. 537 of the Code of Crimloal Procedure. 
The ofiences should have been kept apart and each 
made the subject of a distinct and separate charge, 
though they could have been tried together and jury 
directed upon each charge : 25 Mad. 61 (P. C.) ; 15 
A. I. B. 1928 Cal. 700 ; 12 A. I. E. 1925 Cal. 341 ; 3 
A. I. B. 1916 Cal. 693 ; 2 C. L. J. 618 ; 10 0. W. N. 
53 and 14 A. I. B. 1927 Cal. 17, BeJ. [Paras 12, 13] 

Annotation (’46-Com) Cr. P. C. S. 537 Ns. 6,1. 
and 32. 
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Harries C. J_This is a reference made 

under s. 374, Criminal P. 0., by the learned 
Sessions Judge of Hoogly for confirmation of a 
death sentence passed on Kanai Lal Paladi. The 
iatter has also appealed against his convictions 
under S. 302 and s. 392/397, Penal Code. As I 
have stated, the appellant was sentenced to death, 
under S. 302, Penal Code, but no separate sen- 
tece was passed under S. 892/397, Penal Code. 
It will be convenient to deal with the reference 
and the appeal in this judgment. 

[ 2 ] The charge against the appellant was that 
he had in the early morning of April 6, 1947, ai 
a village called Gopinagar murdered two i)er. 
BODS Badal Chandra Das and Sudhan BuidaSi 
A further charge was that be had committed 
robbery and at the time of committing the said 
robbery he used a deadly weapon. 

[3] The trial was before the learned Seasions 
Judge sitting with a jury. The jury convicted 
the appellant upon both charges and the learned 
Sessions Judge agreeing with the verdict senten. 
ced the appellant to death under s. S02, Penal 
Code, 

[4] A preliminary i}oint has been take in thiff 
appeal, namely, that-the trial was vitiated by 
reason of a gross illegality. The case against 
the appellant was that be had murdered twa 
persons in the early morning of April 6. Tho 
murder of these two persons undoubtedly consti¬ 
tuted two separate offences, yet we find tbai 
the two murders were included in one charge. 
Before the learned Sessions Judge and the jury 

the first charge read as follows: 

"That you, on or about the 6th day of April, 194T, 
at Gopinagar, P. S. Haripal, committed mnrder by 
intentionally causing the death of Badal Chandra Dtf 
andSadban Das and thereby committed offence punish- . 
able under S, 302, Penal Code, and within the cogni* 
sance of the Court of Sessions.” 

The second charge, to which no exception i» 

taken relates to the robbery. 

[5] It has been urged on behalf of the appel¬ 
lant that the inclusion of two distinct offencoff 
in the first charge constitutes an illegality which* 
vitiates the whole trial. 

[6] Section 233, Criminal P. 0., provides: . 

" For every distinct ofience of which any person i® 

accused there shall be a separate charge, and every 
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luoh oharge shall be tried separately, except in the oases 
mentioned in Sa. 284, 236, 286 and 239'*. 

As I have already said, the appellant was char- 
ged with the murder of two persons and it is 
cleat from the terms of 3. 283 that there should 
have been a charge in respect of each murder 
although the two charges might well be tried to¬ 
gether under the provisions of S. 234 or S. 235, Ori- 
minal P. C. The objection taken to this trial is 
not that the Court could not have tried two charges 
of murder together but that two distinct offences 
have been included in one and the same charge 
contrary to the provisions of s. 233, Criminal 
P. 0. 

[7] On behalf of the appellant reliance has 
been placed upon the well-known decision of 
their Lordships of the Privy Council in 25 Mad. 
61 .^ In that case there had been a clear breach of 
the provisions of S. 234 Criminal P. C. which pro- 
Tides that three offences of the same kind com¬ 
mitted within the apace of 12 months may be 
the subject-matter of one trial, though each off. 
ence would have to be made the subject of a 
separate and distinct charge. Before their Lord¬ 
ships of the Privy Council it was urged that a 
breach of S. 234, Criminal P. C. would at most 
be an irregularity which could be cured by reason 
of s. 687, Criminal P. C. Their Lordships, how¬ 
ever, drew a distinction between an illegality and 
an irregularity and pointed out that s. 537, Cri- 
minal P. 0., dealt only with irregularities and the 
provisions of that Section could not be called in 
aid to cure an illegality. At page 97 Lord Hals- 
bury L. 0, who delivered the judgment of the 
Board observed : 

“The remedying of mere irregularities is familiar in 
most systems of jurisprudence but it would be an extra* 
ordinary extension of such a branch of administering 
the criminal law to say that when the Court positively 
enacts that such a trial as that which has taken place 
here eball not be permitted that this contravention of 
the Code comes within the description of error, omission, 
or irregularity. 

Some pertinent observations are made upon the sub* 
ject by Lord Hereohell and Lord Bussell of Eillowen in 
1894 A. 0., 494^ where in a civil case several causes 
of action were joined. Lord Eerschell says that 'If un¬ 
warranted by any enactment or rule it is much more 
than an irregularity’, and Lord Rusell of Killowen in 
the same oase says 'Such a joinder of plaintifis is more 
than an irregularity; it is the constitution of a suit in a 
way not authorised by law and the rules applicable to 
procedure.’ 

With all respect to Sir Francis Maclean and the 
other Judges who agreed with him in 27 Cal. 839’ he 
appears to have fallen into a very manifest logical error 
in argning that beeaufe all irregularities are illegal as he 
says in a sense and this trial was illegal that therefore 
aU things that may in his view be called illegal are there¬ 
fore by that one adjective applied to them become 
equal in importance and are susceptible of being treated 
aUke. But this trial was prohibited in the mode in which 
it was conducted, and their Lordships will humbly ad¬ 
vise His Majesty that the conviction should beset aside.’* 

I6] It has been urged on behalf of the appellant 
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that the present oase falls within the principle 
enunciated in 26 Mad. 61 .^ On behalf of the Crown, 
however, it has been urged that this Court has 
drawn a distinction between a case such as the 
present and 26 Mad, 61 .^ There are undoubtedly 
cases in which this Court has held that a joinder 
of two distinct offences in a single charge is a 
mere irregularity which may be cured under 
S. 637, Cri.B. C. That was clearly laid down by 
a Bench of this Court in 32 o. w, N. 839 > In 
that case reference was made to 62 cal. 263 .® In 
this latter case seven distinct offences of murder 
were included in one charge. Walmsley J. re- 
ferred to that charge in these terms r 

“ It is merely a technical defect that the seven in¬ 
mates of Momraj’s hut are all named in one charge of 
murder instead of a separate charge for murder being 
drawn up in regard to each. To that I attach no 
portance.” 

I must confess that this is a somewhat strange 
view. Mukherji J., who also delivered judgment 
in that case does not assent to the observation 
of Walmsley J., to which I have made reference. 
The observation of Walmsley J., is purely obiter 
because it was unnecessary for the decision of 
the case. 

[9] It was also held in 19 c. w. n. 972 ,® that 
a breach of the provisions of s. 233, Criminal 
P. C., was an irregularity curable under s. 537 , 
Criminal P. C. It is to be observed, however, 
that Fletcher J., dissented from that view. It 
was a case in which Fletcher J., and Beach- 
croft J., had disagreed and which had been re¬ 
ferred to Sharfuddin J., as the third Judge. It 
was the view of Beachcroft and Sharfuddin JJ., 
that a breach of B. 233, Criminal P. C„ was an 
irregularity curable under s.637, Criminal P. C. 

[ 10 ] There are however a number of cases in 
which this Court has held that a breach of the 
provisions of 8.233, Criminal P. C., is an illega¬ 
lity and does not fall within the ambit of s. 637, 
Criminal P. C. In 2 c. l. j. 618,^ a Bench of this 
Court expressly held that a joinder of two 
offences committed on two different dates, one 
following the other, in one charge is an illega- 
lity which vitiates the trial and cannot be cured 
by s. 637, Criminal P. C. It is true that in this 
case the two offences were committed on two 
different dates but the reasoning applies gene¬ 
rally to all cases where two or more offences 
have been included in one charge. Another case 
in which the same view was held is the case in 
10 c. w. N. 63.® There a Bench held that the 
joinder in one charge of two distinct offences 
though arising out of the same transaction is an 
illegality fatal to the trial. In the case before 
us, the two offences of murder certainly arose 
out of the same transaction and the present case 
seems to be absolutely covered by the case of 
Gul Mahomed Sircar to which 1 have made 
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reference. A somewhat similar view was taken 
in 54 cal. 237 ,® in which it was held that 
a single head of charge under s. 302/149. Penal 
Code, in respect of three persona killed in the 

same transaction is illegal. 

[Ill On the present state of authorities it is 
difficult for this Bench to hold that the failure 
to comply with the provisions of s. 233 , Criminal 
P. C., is an illegality, though as I have said, 
there are a number of cases which support that 
view. The more recent cases, however, suggest 

that it is an irregularity. 

[12] Having regard to the state of authorities, 

I do not think it necessary to express my own 
view on the matter, because I am satisfied that 
even if non-compliance with S. 233 amounted 
only to an irregularity it would in the present 
case be impossible to say that such had not 
occasioned a failure of justice and was therefore 
curable by reason of S. 537, Criminal P. C. 

[ 13 ] The two offences which were included in 
one and the same charge were two of the most 
serious offences known to the law, namely, 
offences of murder. It is true that it was alleged 
that they were committed one after the other at 
the same place, but it is to be observed that the 
injuries found on the body of one of the deceased 
men were far more serious than the injuries 
found on the body of the other. Indeed it was 
possible that the death of Badal Chandra Das 
might have been due to a ruptured spleen, 
though that ruptured spleen might well have 
been the result of some blow. In the case of 
Badal Chandra Das it might possibly have been 
argued that the offence, if any, was something 
less than murder and was only an offence under 
S. 304, Penal Code, I am not suggesting that 
there would be any force in that argument, but 
I am merely stating that it was possible to draw 
a distinction between the murder of Badal 
Chandra Das and the murder of Sudhan EuU 
das. However, these two offences were placed in 
one charge and the learned Sessions Judge made 
CO effort to distinguish one offence from the 
other. In his charge to the jury be makes it 
clear that they should find a verdict of guilty if 
they were satisfied that the appellant caused the 
death of either Badal Chandra Das or Sudhan 
Buidas. Strictly, that is quite accurate because 
a verdict of guilty in respect of the death of one 
of them would be sufficient to support a convic¬ 
tion for murder. The charge as a whole was put 
to the jury and they were asked to say what 
was their verdict on that charge. They were not 
asked to state specifically whether they were 
satisfied that the appellant had murdered one 
or other or both of the deceased men. The jury 
unanimously returned a verdict of guilty, but it 
is impossible for this Court to say whether they 


held the appellant guilty of the murder of both 
Badal Chandra Das and Sudhan Ruidas or the 
murder of either of them. There can be no doubt 
that if this Court was of opinion that the jury 
had found the appellant guilty of the murder of 
both, the case would assume an even more seri¬ 
ous aspect than it would have assumed if the 
jury had found the appellant guilty of only one 
murder. In short, it is quite impossible to say 
that the procedure adopted by the lower Court 
has not resulted in a failure of justice. In my| 
view, these offences should have been kept apart 
and each made the subject of a distinct and 
separate charge. The charges could have been 
tried together, but the learned Judge should 
have directed the jury upon each charge and 
pointed out to them the evidence relating to 
each charge. That was not done and the jury 
were allowed to treat the two charges as one 
and return a general verdict upon the charge. 
That being so the trial was. in my view, wholly 
unsatisfactory and the verdict cannot be permit¬ 
ted to stand. 

[14] Learned advocate for the appellant has 
also pointed out to us what is a substantial mis¬ 
direction. The learned Judge has pointed out 
that the evidence in the case was mainly circum- 
stantial and then added that the oiroumstantid 
details were proved by three very reliable witnes¬ 
ses, namely, Dr. Aswini Kumar Biswas, 

p. w. 16, Barindra Kumar Ghosal and P. w. 1’, 
Prosad Chandra Ghose.He then added that wit¬ 
nesses examined on the same point wereP.WS. 8, 
9 and 12. It is to be observed that neither P.W. 8 
nor p. w. 12 gave any evidence in chief, but were 
merely tendered for cross-examination and the 
cross-examination elicited no facts which sup¬ 
ported or corroborated in any substantial degree 
the evidence of the main witnesses. The learned 
Judge appears to have had in mind what these 
witnesses said elsewhere, but of course all that 
was admissible at this trial was what they de¬ 
posed to in the presence of the jury. However, it 
is unnecessary to consider the effect of this mis¬ 
direction because in my view the convictions 
must be set aside and a fresh trial ordered. 

[15] In the result, therefore, the reference is 
rejected and the conviction under S. 302 and the 
sentence of death are set aside. The appeal is 
allowed, the conviction and sentence are set 
aside and the case is sent back to the Sessions 
Court to be retried after proper charges have 
been framed as required by ST 233 , Criminal P. 
The learned Sessions Judge of Hooghly should 
deal with this matter with the utmost expedition* 

Blank J—1 agree. 

B.Q.D. Betrial ordered* 
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The Superintendent and Bememhrancer of 
Legal Affairs, Bengal—Appellant v. East 
India Electric and Traction Co, Ltd. and 
others — Respondents. 

Government Appeal No. 11 of 1947, Decided on 12- 
12.1947. 

(a) Electricity Rules (1937), R. 60 (1) (c) —R. 60 

(1) (c)does not apply to underground cables. 

Rule 60 (1) (o) was not intended to apply to an under¬ 
ground service line cable. Tbe rule applicable to a ser¬ 
vice line "placed by a licensee on tbe premises oMbe 
consumer which is underground or which is accessible 
without tbe aid of a ladder or other special appliance" 
is B. 39 and the requirement there is that it should be 
insulated and protected as directed in tbe rule, but there 
is no specific requirement that there shall be any metal 
covering. [Para 6] 

(b) Electricity Rules (1937), R. 60 (1) (c)—‘Acce¬ 

ssible’ — A cable which is only accessible by a 
considerable amount of digging is not accessible 
within tbe meaning of R. 60 (1) (c). [Para 7] 

N. K. Sen —for Appellant. 

N. K. Basu (for No. 1 and 2) and Dchahrata Mu~ 
Jtharji (for Nos. 1, 2 and 3) ; H. N. Sanni/al (for 
No. 3) and Amiya Lai Chatterji (for No. 4) —for 
Respondents. 

Judgment. ^Tbis is an appeal by the Superin- 
teindent and Remembrancer of Legal Affairs, 
Bengal, on behalf of the Provincial Government 
against an order of acquittal passed by a Msgis- 
trate of tbe first class, Hoogbly, in respect of 
certain alleged contraventions of tbe Indian Ele. 
ctricity Bulee. On tbe complaint of tbe Electri- 
cal Inspector, Bengal, there were prosecuted ( 1 ) 
The East India Electric and Traction Co, Ltd. 

(2) Messrs. Narsing Sabay Madan Gopal, Manag. 
ing Agents of the above, (3) Mr. N. G. Bbattacba. 
rjya, Managing Director of the above and (4) 
Mr. S. K. Banerji, Electrical Engineer. 

[2] Tbe complaint relates to tbe service line 
connections from a pole in B. Dey Road, Hoogh. 
ly, to tbe premises of Messrs. A. Mitra & Go. who 
are the consumers. The accused company is tbe 
licensee under tbe Indian Electricity Act. 

[3] The matter may be divided into three 
parts: (i) The line on the pole itself to the 
ground, (2) tbe underground line which runs 
under B. Dey Road and part of the premises of 
Messrs. A. Mitra & Go. and (3) tbe line and con¬ 
nections in the meter room of tbe consumers. 

[4] As regards (1) the line on the pole, the 
complaint was that the metal covering did not 
comply with B. 60 (l) (c) of the Indian Electri. 
city Rules as there were certain holes in it. As 
regards ( 2 ), the underground cable, it was con. 
tended by the prosecution that B. 60 (1) (c) ap¬ 
plies to such a cable and as the cable had no 
metal covering there had been a contravention 
of tbe rule. As regards (3), tbe connection inside 
the room there was a complaint of a breach of 


R. CO (l) (o) for a lack of a metal covering and 
also of R. 39 in respect of other matters which 
it is not necessary to set out. 

[ 6 ] The trial Court found that there had been 
no contravention of the rules and acquitted the 
accused. The Government of Bengal has accor¬ 
dingly appealed. 

[G] Tbe real bone of contention here is the 
interpretation of R. GO (l) (c) and the question 
whether it has any application to underground 
cables. We will therefore deal with item (2) in 
the hrst place. In our opinion, it is clear that 
R. 60 (1) (c) was not intended to apply to an 
underground service line cable. The rule appli¬ 
cable to a service line “placed by a licensee on 
the premises of tbe consumer which is under¬ 
ground or which is accessible without the aid of 
a ladder or other special appliance” is R. 39 and 
tbe- requirement there is that it should be in¬ 
sulated and protected as directed in the rule, 
but there is no specific requirement that there 
shall be any metal covering. Rule GO (i) (c) ap. 
plies to a supply of medium or high pressure and 
requires that 

“every conductor, unless accessible only to an authoris¬ 
ed person, shall be as far as is practicable, completely 
enclosed in a mecbauically strong metal casing or 
metallic covering, securely fastened ibrougbout or fixed 
in such other manner as may be approved in writing 
by an Inspector.” 

Tbe licensee’s responsibility in this matter is 
covered by R. 60 (2). He is forbidden to supply 
energy at medium or high pressure without first 
giving notice to an Inspector and shall not 
supply "until be or tbe Inspector is satisfied that 
the provisions of sub-R. (1) are observed." 

[7] We may incidentally note the curious 
wording in tbe rule. Apparently, in the present 
case it could be contended that tbe licensee was 
satisfied that tbe provisions of sub -r. (1) bad been 
observed, (assuming that they are applicable) 
whereas the Inspector was not, and on tbe literal 
wording of tbe rule even then apparently there 
would be no contravention. The matter really 
turns on the interpretation to be given to the 
word "accessible.” The argument here is that 
even though the cable was laid in two to three 
feet in earth nevertheless a trench could be dug 
and tbe cable, could be got at. On this in- 
terpretatioD, there is practically nothing on earth 
which is strictly- speaking inaccessible. There 
may be some limit of penetration down from tbe 
surface of earth or of ascent in height on the 
highest mountain. Subject to this limitation, in 
a sense, everything in tbe world is accessible 
provided sufficient means are employed to reach 
it. This appears to us to be an impossible in¬ 
terpretation of the word as used in the rule. We 
have some indication of tbe meaning of tbe 
word "accessible" in tbe rules from its use in 
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R. 39 and R. il whei-e mention is made of con. 
.ductors which are “accessible without the aid of 
a ladder or other special appliance.” We con- 
sider that a cable which is only accessible by-a 
considerable amount of digging is not accessible 
within the meaning of R. 60 (1) (c). If there was 
an intention that underground service lines were 
required to be covered by a metallic covering, 
the obvious place to find it would be R. 39 itself, 
which deals specifically with such lines and lays 
down a number of requirements. But it would 
be very strange drafting to lay down the require, 
nients specifically about service lines in R. 39 and 
omit this most important one and then include 
it in R. 60 (1) (c), leaving the matter very 
ambiguous according to the interpretation to be 
given to the word “accessible.” 

[8] It was argued that the line under B. Dey 
Road would be accessible to municipal or other 
workers who might be digging up that road for 
purposes connected with drainage or water works. 
This appears to be a somewhat far-fetched con* 
tention and such protection as is required in that 
matter from a practical point of view appears to 
be provided by s. 15 of the Act which requires 
mutual notice on the part of the authorities 
placing or altering electric cables or water mains 
or sewer mains under public streets. 

[9] The appeal so far as it relates to this item 
fails. 

ClO] We may next deal with item (3) relating 
to the cable and connections in the meter room. 
The simple answer to the prosecution on this 
matter appears to us to be that real responsibility 
is not that of the licensee but of the consumer. 
The whole matter relates to a meter room which 
has a warning notice, and there is provision by 
the consumer for a man to be in charge of it. 
The licensee having placed the apparatus in such 
a room with the intention that it shall be only 
accessible to competent and authorised persons 
and having made his arrangements accordingly, 
cannot be held responsible if the consumer does 
not follow the rules and allows miscellaneous 
persons to have access to the meter room. We 
may refer here to B. 60 (4). If the licensee became 
aw'are that the consumer was in the habit of 
having, shall we say, tea parties in the meter room 
and it could be shown that he had this know¬ 
ledge that the provisions of sub-R. (l) were not 
being observed in this way or any other similar 
way, then he might be made liable under the 
provisions of that sub.rule. There is nothing in 
the evidence in this case to suggest that any res¬ 
ponsibility of this nature had arisen on the part 
of the licensee. The only suggestion, in fact, in 
the case that there had been any unauthorised 
accessibility was that from the sarkar of the Ins¬ 
pector and the Inspector himself after due notice 


had been allowed to visit the meter room. Thd 
appeal on this point also fails. 

[11] As regards item (l), the line on the pole, 
it appears that the casing does not form a com¬ 
plete compliance with the requirements of B. 60 
(i) (c) and it also is not disputed that R. 60 (i) (o) 
applies to this and that the licensee has a responsi¬ 
bility in view of sub-r. (2) of R. 60. On the other 
hand, it seems that when the Inspector drew the 
attention of the licensee to the fact that there were 
certain boles in the casing, some attempt to plug 
them by means of wood and pitch was made and 
no further action was taken until the present 
prosecution arose, evidently mainly out of the 
dispute as to the casing on the underground cable. 

[12] In the circumstances, we have suggested 
to the learned advocate for the company that" 
they should remedy the defects promptly and be 
has undertaken to have this done. It is proposed 
that two pieces of half pipes will be clamped 
over the existing pipes to cover with metal there¬ 
by all access to the holes and hence to the con¬ 
ductor. 

[13] We, therefore, postpone final orders in 
this matter until Friday 19-12-1947. Let a copy 
of this order be sent to the office of the Electrical 
Adviser and Chief Electrical Inspector, Bengal, 
1 Harish Mukherjee Road, Calcutta, who is asked 
to arrange for an Inspector to see the work 
after its completion and instruct the learned 
Deputy Legal Remembrancer. The Company 
will give notice to the Electrical Adviser and 
Chief Electrical Inspector, Bengal, of the comple- 
tiOD of the work so that inspection may be ar¬ 
ranged. 

D.s. Order accordingly. 
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Laxman Chandra Gkose and others —■ 

Appellants v. Emperor. 

Crimiaal Appeal No. 448 of 1947, Decided on 22-12- 
1947. 


criminal sr. 

Copies of state;4ients made in accordance will 
S. 161 but destroyed—Accused asking for copies— 
There is irregularity in trial. 

Per Roxburgh J .—Failure to comply with S. 161 ii 
an irregularity. If the aocueed does not aak for oopiefl 
there is no irregularity in the trial; their non-existenoa 
from whatever cause cannot prejudice him. If they 
recorded in accordance with S. 161, and are lost, dee* 


troyed by accident or intentionally (for whatever teaaooi 
good or bad) and the accused asks for copies there is M 
irregularity in the trial for failure to comply with the 
provisions of S. 162. [Par® 1*1 

Per Chakravartti J.—Nothing can be an irregolarity 
in a trial which does not affect the proceedings In 
Court. The fact that the investigating offioer 
act in accordance with S. 161 of the Code, thaiU tt 
say, though recording- the statements of witnesses, d» 
not record them in the form enjoined does not in ito^ 
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•mooni to an Irregularity in the trial. The ofhoer was 
aoting outside the Court. It is the breach of S, 162 of 
ibe Code, oeused by the breach of S. 161, which conati- 
tutes the irregularity. The same is the position with 
regard to the destruction of the notes. Both arc res¬ 
ponsible for the result that the accused could not have 
a trial in the form provided for in the first proviso to 
6. 162, viz., he could not have access to tbe statomcots 
made by the witnesses to the police and could not use 
them to contradict tbe witnesses in the box. [Para 29] 
Annotation:—(’46*Com) Criminal P. 0., S. 162 
N. 20 and 20a. 


(b) Criminal P. C. (1898), S. 162, Proviso and 
S. 297 —Notes of statements o! witnesses destroyed 
by police—Accused not getting copies of state¬ 
ments—Evidence of such witnesses cannot be ex¬ 
punged as inadmissible—Proper course to be fol¬ 
lowed stated — Failure to adopt proper course 
amounts to misdirection. 

Where notes of statements of witnesses made by 
police ate destroyed and consequently the accused does 
not get copies of those statements for the purpose of 
•cross-examining these witnesses it cannot be said^ that 
Ube Judge should expunge the evidence of these witnes¬ 
ses as inadmissible. All that the Court can do in such a 
case is to consider whether any and what presumption 
can be made against tbe prosecution in the circumstan¬ 
ces of the particular case. It cannot be said that tbe 
evidence of an important witness of unimpeachable 
credit, intelligence and reliability is to be expunged or 
disbelieved merely because an investigating officer has 
failed to comply with tbe terms of S. 161 of the Code 
or has destroyed the record he made of the statements 
of the witnesses. On tbe other hand, in a doubtful 
case where the Court may be in two minds as to whe¬ 
ther to accept the evidence of a rather unsatisfactory 
vritness, the absence of the material that ought to exist 
for cross-examination might well turn the scale particu¬ 
larly where the record had been deliberately destroyed. 
The Court may if it thinks fit presume that, where tbe 
records have been destroyed this has been done foe 
•reason, for example becanse police wanted to improve 
on tbe evidence. [Para 12] 


Where a Judge in a trial with the aid of a jury meets 
a case of this sort his proper course is to direct the jury 
on the lines indicated above according to the circum¬ 
stances of the particular case. He cannot exclude the 
■evidence as inadmissible. Where tbe Judge gave no 
each direotions but merely commented unfavourably on 
the police officer’s conduct without directing the jury 
as to how they should deal with the matter as aflecting 
■the oredibUity of the evidence this amounts to mis- 
direction. 


[In this case as the misdirection directly related to 

the question whether the witnesses were to be believed or 

not and the verdict of the jury showed that a slight 

4ifierenoe in directions might have altered tbe view of 

those hearing the witnesses, a retrial was ordered.] 

[Pata 15] 


Annotation:—(’46-Com) Cr. P. C., S. 297 N. 11. 


(c) Evidence Act (1872), S. 138—S. 138 does not 
-deal with admissibility of evidence. 

Per Chalcravartti J _Section 138 does not'deal with 

admissibility of evidence at all, but merely lays down 
that a witness shall first be examined-in chief, then (if 
the adverse party so desires) cross-examined and lastly, 
4if the party calling him so desires) re examined. In 
•other words, the section only lays down three processes to 
which a witness may be subjected ih order to obtam 
4rom him bis full evidence. It says nothing as to the 
aonsaquenoe if a witness, after being ewmmed-m.chief 
•cannot be cross-examined. Even under S. 138 read with 


S. 83 it is impossible to throw out as inadmissible the 
evidence of a prosecution witness who can be and is 
oross-examined by tbe accused as to all other matters 
but cannot be cross’exaroined as to tbe single matter of 
bis statement to the police. [Para 22] 

(d) Criminal P. C. (1898), S. 162-“Statements 
reduced into writing’’—Notes of statements of wit¬ 
nesses incorporated in a general narrative in a 
note-book are 'statements reduced into writing 
within meaning of S. 162. (Per Chakravartti J.). 

[Para 30] 

Annotaiton;—(‘46-Com) Criminal P. C., S. 162, 

N. 8. 

Cases referred :— 

1. (’46) I.L.R. (1945) Nag. 151: 32 A.I.R. 1945 Nag. 1: 
218 I. C. 294 : 46Cr.L.J. 418. Baliram v. Emperor. 

2. (’46) I. L. R. (1946) Nag. 126 : 33 A.I.R. 1946 Nag. 
173 : 226 I. C. 245 : 47 Cr. L. J. 851, ManganUl v. 
Emperor. 
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4. (’45) 50 C. W. N. 692 : 33 A. 1. R. 1946 P. C. 82 : 
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SureshCh. Talukdar-^tot Appellants. 

N. K. Sen—for the Crown. 

Roxburgh J. — Tbia is an appeal by seven 
accused who were tried on a charge of rioting 
armed with deadly weapons under S. 148, Penal 
Code, one of them, Lakehman being also tried 
on a charge of murder, another Sufal on a 
charge under S. 324, and four of them Rasik, 
Makhan, Ananta and Dulal on a charge under 
8 . 323. 

[ 2 ] The jury by a majority of 5 to 4 found 
all the accused guilty under s. 147, Lakshman 
guilty under S. 326, Sufal guilty under S. 324, 
and unanimously acquitted the four accused 
charged under 8. 323. 

[ 3 ] Lakshman has been sentenced to four 
years, Sufal to one year and all the accused to 
six months’ rigorous imprisonment, the sentences 
of Laxman and Sufal to run concurrently. 

[4] The prosecution case is that the riot took 
place at 7 A. M. on the morning of 12th Septem¬ 
ber 1946. Tbe deceased Gobinda is said to have 
run out after his cow and when he reached the 
dihioi the accused Rasik,he was surrounded by 
the accused, struck in tbe abdomen by Laksb. 
man, and struck on the shoulder by Sufal. 
Gobinda died on the spot. The occurrence was 
seen by a large number of villagers, including 
nine of the thirteen witnesses examined in the 

[51 The first information was lodged prompt¬ 
ly at about 10 A. M., the thana being four miles 
away. The informant was Chandra Ghosh, uncle 
of the deceased, P. W. 1. Tbe investigating 
officer went the same day to the spot. He held 
an inquest and examined some witnesses, sent 
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Karen Ghosh {son of the deceased) and Kedar 
Ghosh, (p. \vs. 4 and 5) to the hospital as they 
also bad some injuries. He says these two came 
to the thana after the first information bad been 
recorded. 

[6] The first information gives substantially 
the story given in Court, except that there is no 
mention of the names of Karen Ghosh, or Kedar 
Ghosh, or that they received injuries. It names 
ten persons “and others” as witnesses. Of these, 
six were examined in the case (Nos. 1, 6, 8, lo, 
11 , 12 ). The other witnesses to the occurrence 
examined in Court are Karen and Kedar Ghosh, 
and Ali Muhammad (P. W. 2), whom the inves- 
tigating officer says he examined the same day at 
the village of occurrence. 

[7] The investigating officer, Sub.Inspectoc 
Bhownik, P. w, 13, was cross-examined and men- 
tioned that be bad examined Ali Muhammad and 
other witness, but was not specifically asked their 
names. He said he made notes of the statements 
of the witnesses, incorporated their statements 
in a general narrative in his diary from memory, 
and destroyed bis notes. Only two witnesses, 
Ali Muhammad p. w. 2, and Sambhu Karmakar, 
P. W. 12, were specifically asked in cross-exami- 
nation whether they had been examined by the 
police. We have examined the diary, and have 
no doubt that all were so examined. 

[8] After the cross-examination of the Sub. 
Inspector, a petition w’as filed asking that the 
evidence of witnesses 2, 4, 5, 6, 9, 10, 11, 12 be 
expunged from the record as the defence had 
been unable to cross-examine them properly 
owing to the destruction of the notes. (The 
mention of witness 9 seems to be a mistake for 
witness 8 Gaffar Mandal. The latter was al¬ 
most an eye-witness, the former unimportant 
witness) The learntd Judge rejected the prayer, 
saying he would give necessary directions. In 
his charge the learned Judge commented un. 
favourably on the conduct of the police officer, 
pointing out that the accused had a valuable 
right to have copies of the statements of wit¬ 
nesses for the purpose of cross-examining them. 
He then merely added ‘if, however, you can rely 
on the testimony of the witnesses examined 
before yon and whom you have seen, you can 
act on that’. 

[9] Before us it is contended that the evi- 
dence ought to be expunged. Support for this 
is said to be found in I. L. R. (1946) Nag. I6i.i 
That was an appeal from a trial by a Special 
Judge without a jury. The appellate Court ac. 
quitted a batch of the accused in the case who 
were alleged to be connected with outrages at a 
place called Maudha. They pointed out that the 
only question was that of complicity, the out- 
ragers themselves were clearly proved They 


noted the ease in such cases of mass uprisings 
of including names falsely, and hence the value, 
of records of early statements to test the evi¬ 
dence of witnesses identifying various accused.- 
After discussing the evidence they held that the 
accused connected with the Maudha outrages- 
bad not bad a fair trial, and acquitted them.. 
They laid some stress on the provisions of S. 188; 
Evidence Act. In a later case, I. L. R. (1946) Nag.. 
126 ,^ arising out of the same occurrences the 
same learned Judges appear to have qualified 
their remarks in the earlier case, which at places 
appear to state the proposition that the mere- 
destruction of the notes vitiates the trial, and- 
they laid emphasis on the terms of S. 138 aa 
apparently in their opinion justifying a view that 
where there was some alternative material for 
cross-examination, the actual destruction did 
not have that effect. 

[ 10 ] The effect of s. 162 , Criminal P. 0., baa 
been considered by their Lordships of the Privy 
Council in 61 C. W. N. 474^ where it was held 
that in the particular circumstances of the case 
no prejudice had been caused to the accused. It 
w'as also pointed out that the Courts in India 
had some times taken too narrow a view of the 
provisions of s. 637, Criminal P. G. 

[11^ Section 161 of the Code as now amended 
requires that if an investigating officer makea 
any record of a statement of a witness, he must 
make a separate record. Section 162 of the Code 
provides that the accused may have copies of 
such statements, and use them to contradict 
witnesses for the prosecution. Failure to complyt 
with S. 161 is an irregularity. If the accused! 
does not ask for copies there is no irregularity in 
the trial; their non-existence from whatever cause 
cannot prejudice him. If they are recorded in 
accordance with 8.161, and are lost, destroyed 
by accident or intentionally (for whatever 
reason, good or bad) and the accused asks for 
Copies there is an irregularity in the trial for 
failure to comply with the provisions of 8.162. 

[ 12 ] The question is what is a Court to do 
when it learns that records of such statements^ 
have been destroyed. It seems to us that all ili 
can do is to consider whether any and what 
presumption can be made against the proaecu- 
tion in the circumstances of the particular case. 
We do not think it can be said that the evidence 
of an important witness of unimpeachable credit, 
intelligence and reliability is to be expunged or; 
disbelieved merely because a pig-headed or 
foolish investigating officer has failed to comply 
with the terms of s. 161 of the Code, or baa; 
destroyed the record he made of the statements ^ 
of the witness. On the other band, in a doubtful 
case where the Court may be in two minds a3| 
to whether to accept the evidence of a rather 
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uDBatisfootory witness, the absence of the 
material that ought to exist for CEOBS>exainina* 
jtion might well turn the scale, particularly 
where the record had been deliberately des> 
troyed. The Court may if it thinks fit presume 
that, where the records have been destroyed this 
has been done for a reason, for example because 
Ithe police wanted to improve on the evidence. 
The acquittals in I. L. R. (1946) Nag. 151^ can 
be fully justified on this ground in the circums¬ 
tances of that case. As we have noted, that 
was a trial by a Judge without a jury, and there 
was an appeal on facts. Similarly the refusal to 
consider the evidence of some witnesses in 
I. L. R. (1946) Nag. 126^ shall be so justified. 

[Id] Where a Judge, in a trial with the aid of 
a jury, meets a case of this sort, bis proper course, 
in our opinion, is to direct the jury on the lines 
indicated above according to the circumstances 
of the particular case. He cannot exclude the 
evidence as inadmissible. In the present case the 
learned Judge gave no such directions; he merely 
commented unfavourably on the sub-inspector’a 
conduct without directing the jury as to bow 
they should deal with the matter as affecting the 
credibility of the evidence. His failure to do so, 
in our opinion, amounted to a misdirection. 

[14] The question then here is whether owing 
to the misdirection there has been a failure of 
justice, and if so whether we should order a re¬ 
trial or not. The decision in fO C. \V. N. 692* 
makes it clear that we are entitled to look into 

the facts and determine whether there has been 

• 

a failure of justice in the sense that innocent men 
have been convicted. It does not require us to do 
so, nor does it explicitly give any assistance in 
determining when a retrial is to be ordered and 
when not. The decision in 6 W. B. Cr. 80® ia 
quoted by their Lordships with approval, as 
well as the view of Sir Barnes Peacock. That 
view has not beenjentirely endorsed by Jackson J. 
in the same case. His comment may be quoted : 

‘*But it seems to me that the simple test ‘has there 
been a failure of justice?' may be applied in most cases 
with perfect ease and safety. In regard to the proposed 
rule that we should not interfere in case of misdirection 
where the facts are such that if the trial bad been held 
before a Judge and Assessors, we should have affirmed 
the sentence, I have only one mis-giving. It is not 
always safe, I might say it is rarely safe, for an 
Appellate Coart, with papers before it, to put itself in 
the place of the Court below which has beard the wit' 
nesses; and it might be that in affirming the conviction 
on the faith of some unnoticed circumstances of 
corroboration found in the evidence, we might be using 
that which the Judge and jury would not have relied 
apoD. But this perhaps suggests oaution in the appli* 
cation of the rule rather than in an objection to the 
xole itself." 

[16] Sir Barnes Peacock himself said as 
quoted in 60 0. W. N. 692*: 

' "In determining whether the verdict ought to be set 


aside and n new (rial granted for a defectivo summing 
up of the evidence, it appears to mo that the question to 
be considered is not whether, upon a proper summing 
up of the whole evidonco, a jury might possibly give a 
different verdict, but whether the legitimate effect of 
the evidence would require a different verdict." 

But in a case such as the present with a number 
of eye-witnesses, the legitimate effect of the 
evidence, if believed, is conclusive. The question 
is whether it is to be believed or not. The mis¬ 
direction here directly relates to the question 
whether the witnesses are to be believed or not. 
The verdict being a majority one of 5 to 4 indicates 
that a slight difference in directions might have 
altered the view of those hearing the witnesses 
and therefore in the present circumstances, in 
the best position to determine the legitimate 
effect of the evidence, by determining whether 
the evidence was to be believed or not. This 
seems to us therefore to be a case where there 
should be a retrial for determination of the ques¬ 
tion of the credit to be attached to the evidence 
of the eye-witnesses. 

[16] As regards, however, the accused other 
than Laksbman, they have already suffered a 
substantial sentence of imprisonment, and we 
do not think it is necessary in their cases that 
we should order a re-trial. 

[ 17 ] The result is that we allow the appeal. 
We set aside the conviction and sentences passed 
on the accused Laksbman and direct that he be 
re-tried. The other remaining accused are acquit¬ 
ted, and we direct that they be set at liberty or 
if on bail be released from their bail. 

[ 18 ] Pending the disposal of the case the accu¬ 
sed Laksbman Chandra Ghose alias Laksbman 
Ghosh will be released on bail to the satisfaction 
of the District Magistrate of Mursbidabad. 

[19] Chakravartti J.—I agree, but would 
like to add a few observations on the questions 
of law raised by Mr. Talukdar. 

[20] One further fact requires to be stated- 
There is nothing on the record to show that the 
accused ever asked for copies of statements 
made by the witnesses to the police. Section 162 , 
Criminal P. C. requires such copies to be furni¬ 
shed only “on the request of the accused.” It is 
thus clear that if the accused does not ask for 
copies, it is immaterial that they were not sup¬ 
plied and the accused cannot complain of irregu¬ 
larity in the trial on the ground that no copies 
were supplied to him or that copies could not 
have been supplied inasmuch as the originals had 
been destroyed. Prima facie^ therefore, it would 
seem that no question under S. 162 could arise 
in the present case. Mr. Talukdar, however, 
stated that in practice no formal application was 
made for copies and what happened was that in 
most cases the Public Prosecutor himself banded 

' over the copies at the beginning of the trial and 
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where he did not do so and a request had to be 
made, it was done verbally. Mr. Taluqdar added 
that if in the present case the accused had not 
asked for copies, the learned Judge would surely 
have mentioned the fact when dealing with the 
application for expunging the evidence of certain 
prosecution witnesses. The section, it is to be 
noticed, speaks only of a request and not of an 
application. My learned brother, who has a 
wide experience of criminal trials in the District 
Courts, informed me that the practice was as 
stated by Mr. Talukdar and that in the circum¬ 
stances of the present case it could properly be 
assumed that a request for copies had in fact 
been made. If so, a question under S. 162 of the 
Code does arise. 

[21] Mr. Talukdar contended that inasmuch 
as certain of the prosecution witnesses could not 
be cross-examined as to the statements made by 
them to the police, because.copies of such state¬ 
ments had not been supplied to the accused, the 
evidence of these witnesses ought to have been 
excluded as inadmissible. It was urged that if 
the investigating ofBcer failed to record the 
statement of a witness in proper accordance with 

5. 161(3) of the Code or, having so recorded it, 
destroyed the original record and substituted a 
boiled statement so that- the accused could not 
get a copy for the purposes of cross-examination, 
the evidence of such witness could not be admit¬ 
ted. Id support of this contention, reliance was 
placed on s. 138, Evidence Act, and the decision 
of the Privy Council in- 61 C. W. N. 474® and also 
two decisions of the Nagpur High Court in I.L.B. 
(1945) Nag. 151^ and I. L. R. (1946) Nag. 126.® 

[22] In my opinion, this extreme contention 
of Mr. Talukdar cannot be accepted. As regards 

6 . 138, Evidence Act, it does not deal with 
admissibility of evidence at all, hut merely lays 
down that a witness shall first be examined-in- 
chief, then (if the adverse party so desires) cross- 
examined and lastly, (if the party calling him so 
desires) re-examined. In other words, the section 
only lays down three processes to which a wit¬ 
ness may be subjected in order to obtain from 
him bis full evidence. It says nothing as to the 
consequence if a witness, after being examined, 
in-chief, cannot be cross-examined. There is un- 
doubtedly the general rule that uncross-examin¬ 
ed evidence cannot, as a rule, be admitted, but 
some light as to when such evidence is admissi- 
ble can be derived from S. 33 which deals with 
cases where a witness, who gave evidence on a 
previous occasion, cannot be produced and which 
covers a case where a witness, after being exa- 
snined-in-chief, becomes unavailable for cross- 
examination. According to the section, one of the 
conditions of the admissibility of the evidence of 
such a witness is “that the adverse party had 
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the right and opportunity to cross-examine/* 
Assuming that this principle applies to the case 
before us, where the witnesses were physically 
available, there can be no -question that the 
accused had the right to cross examine them. As 
regards 'opportunity,* I shall assume that it does 
not mean mere physical opportunity, but covers 
proper facilities as well, e, g., such assistance as 
a party is entitled to under the procedural law 
of the country. If, therefore, an accused person 
cannot cross-examine a prosecution witness as to 
his statement made to the police, because he 
cannot obtain a copy of such statement to which 
be is entitled under S. 162, Criminal P. G., be is 
certainly deprived of a part of his due opportu¬ 
nity to cross-examine the witness. Even so, how¬ 
ever, it is impossible to hold that the evidence of 
the witness becomes inadmissible. It is true that 
if a witness cannot be cross-examined at all by 
reason of some deliberate act of the party calling 
him, his evidence may be struck out altogether. 
It may also he conceded that an investigating 
officer being an agent of the prosecution through 
whom it collects the evidence led at the trial, an 
act of such officer in destroying the statements 
made to him or recording them in such form 
that copies cannot he asked for, is an act of the 
prosecution. The act clearly bears on the oppor- 
tunity to test the evidence which the prosecution 
wishes to lead. But there can hardly be a case 
where the statement made to the police is the 
sole material for cross-examining a witness. In 
fact, witnesses may be and are cross-examined 
as to numerous other matters, as the prosecution 
witnesses in the present case were. Such a case 
is clearly not one where the adverse party had 
no opportunity to cross examine the witness, but 
only a case where he bad not the full opportu- 
nity. It would thus follow that even under 
s. 188, Evidence Act, read with s. S 3 , it is impos- 
Bible to throw out as inadmissible the evidence 
of a prosecution witness who can be and is cross- 
examined by the accused as to all other matters 
but cannot be cross-examined as to the single 
matter of his statement to the police. 

[23] As to the decisions, relied on by Mr. 
Talukdar, that of the Privy Council in 61 O.W.N. 
474® does not support his contention, but, on the 
other band, negatives it. That was a case where 
certain prosecution witnesses were examined by 
the police twice, once by a Sub-Inspector and 
again by a Circle Inspector. The accused were 
furnished with copies of the statements made to 
the' latter officer, but when they asked for copies 
of the statements made to the Sub-Inspector, the 
Public Prosecutor stated that no statemeDts 
were recorded by the Sub-Inspector and no 
record of any such statements existed. Wbeiii 
however, the Sub-Inspector himself went to the 
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box, which he did after the principal prosecution 
witneesea had been examined and discharged, be 
produced his note-book| containing statements of 
the witnesses examined by him. Copies of those 
statements W'ere then supplied to the accused, 
but it was too late to use them in cross* 
examination. 

[24] The case was thus one where the accused, 
were unable to cross-examine the prosecution 
witnesses by reference to their statements to the 
police, because the prosecution wrongly refused 
to supply them with copies of such statements. 
Yet, the Privy Council did not hold the evidence 
of the witnesses to be inadmissible. Had they so 
held, they would have applied s. 167, Evidence 
Act and examined the balance of the evidence 
in order to see if it was sufficient to justify the 
verdict, 60 C. W. N. 692.* What their Lordships 
^did was that they treated the case as one of irre¬ 
gularity and proceeded to enquire whether the 
irregularity was cured by S. 537 of the Code. In 
the end they held that no failure of justice had 
occurred, inasmuch as the statements made by 
the witnesses to the Sub-Inspector and the evi¬ 
dence given by them in Court were substantially 
the same and it bad not even been alleged that 
the statements made to the Sub-Inspector were 
in any way different from those made to the 
Circle Inspector, by reference to which the wit¬ 
nesses had in fact been cross-examined. This 
case, therefore, lends no support to the conten¬ 
tion that in the circumstances of the present case, 
the evidence of the witnesses examined by the 
police is inadmissible. 

[ 25 ] As regards the other two decisions relied 
on by Mr. Talukdar, it was undoubtedly held in 
I. L. B, (1945) Nag. 151* that where the investi¬ 
gating officer took notes of the statements made 
to him by certain witnesses and then destroyed 
the notes after incorporating the statements in 
■the case.diary in the form of a compressed 
memorandum, the evidence of those witnesses 
given in Court was inadmissible, since copies of 
statements, as made by them to the police, could 
not be and were not given to the accused. The 
learned Judges referred to s. 136, Evidence Act 
and commented strongly on what they called a 
jfraud upon the Criminal Procedure Code, com¬ 
mitted with the object of depriving the accused 
of valuable material for cross-examination. Mr. 
Talukdar contended that the proposition laid 
^own.in this case was good law, inasmuch as, in 
61 c. W. N. 474,® the Privy Council had referred 
to. this decision with approval. The judgment of 
the Privy Council, however, shows that, their 
Lordships referred to this case, as also another 
case, merely as instances where the Indian 
Oourts had regarded a breach of s. 162 of the 
Code as a matter of such gravity that they bad 


quashed the convictions. The proposition that 
the evidence of a prosecution witness is inadmis¬ 
sible, in the absence of a copy of bis statement 
to the police being supplied to the accused, was 
not endorsed, either e.'spressly or by implication. 
On the other band, as already pointed out, their 
Lordships regarded a failure to comply with the 
provisions of S. 162 as an irregularity. In the 
other case cited by Mr. Talukdar, I. L. R. 
(1946) Nag. 126/ the learned Judges who had 
decided l. L. R. (1946) Nag. 151* themselves 
modified their previous statement of the law by 
holding that where the statement made to the 
police was the only material for cross-examin¬ 
ing a witness on a particular point, his evidence, 
as bearing on that point, would be excluded, if 
a copy of the statement was not supplied to the 
accused: and, further, that where there was other 
material on the record by which the witness 
could be cross-examined on the same point, bis 
evidence would be admissible. It would thus 
appear that even according to the learned Judges 
of the Nagpur High Court, failure to supply to 
the accused a copy of the statement made by a 
witness to the police is not, by itself, sufficient 
to exclude the latter’s evidence in Court, but 
there must be a total impossibility of cross-exa¬ 
mination by reason of such failure. Speaking 
for myself, I am unable to conceive of a case 
where a witness cannot be cross-examined at all, 
simply because the accused has not been pro¬ 
vided with a copy of the statement made by the 
witness to the police. The only point on which 
he cannot be cross-examined is whether he stated 
to the police what he has been now saying. In 
practice, therefore, even the Nagpur view, as 
finally explained, would not make the evidence 
of a witness inadmissible in any case, except so 
far as he may say, if allowed to do so at all, 
that he stated to the police what he is deposing 
in Court, as to which he cannot be cross-exa¬ 
mined in the absence of a copy of the statement. 
But the matter, in my opinion, is concluded by 
the decision of the Privy Council in 51 C. w. N. 
474.® 

[26] Looking at the matter as a practical 
question, it seems clear that an accused person 
will seek to exclude the evidence of a prose¬ 
cution witness on the ground that he has nob got 
a copy of bis statement to the police only when 
he has otherwise been unable to shake his credit. 
But it may often be that he succeeds in shaking 
the witness by cross-examination from oth« 
materials or elicits from him facta which dis¬ 
prove the charge or mitigate the offence. If the 
extreme proposition contended for by Mr. Taluk¬ 
dar is to be conceded, in such cases too the 
evidence of the witness must be excluded, be¬ 
cause in the absence of a copy of the statement 
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to the police being furnished to the accused, the 
evidence is wholly inadmissible. No accused 
person, I presume, will ever like to take up such 
a position. He will insist, with perfectly good 
reason, that the evidence is legal evidence and 
he cannot be deprived of its benefit. In my 
opinion, it is no more the law that if the witness 
remains unshaken and contributes nothing use* 
ful to the accused, his evidence must be excluded 
as inadmissible. If it is insisted that whenever 
there is a failure to supply copies of statements 
made to the police or at least a deliberate con¬ 
tinuance to prevent supply, the evidence of the 
witnesses concerned would be inadmissible, the 
logical course to adopt would perhaps be to ob- 
ject to the witnesses going to the box at all, 
though I do not say the objection would be 
valid. But to allow the witnesses to give evi- 
dence, to cross-examine them at length from 
other materials and then to turn round and say 
that the evidence cannot be admitted, seems to 
me to be utterly impossible. 

[27] In reality, the question which arises in 
such a case is not a question of the admissibility 
of the evidence at all, but a question of its 
weight. Where the accused could not get copies 
of statements made to the police, it cannot be 
gainsaid that in one material particular the evi. 
dence remains uncrcss examined. The failure to 
obtain copies may be due to the fact that the 
originals were accidentally lost or it may be that 
they were destroyed or that the statements were 
recorded only in a boiled form. In the first case, 
the Court will assess the weight of the evidence 
by its inherent character and by reference to 
such other materials as may be on the record, 
remembering that the evidence has not been, in 
regard to one vital matter, cross-examined. In 
the second and the third cases, the position is in 
essence one where the prosecution is withholding 
material evidence. If a police officer records 
statements in a boiled form in the face of 
s. 161 (3), Criminal P. 0., or deliberately des¬ 
troys the statements recorded by him, resulting 
in either case in loss of valuable material to the 
accused, there can be no doubt that he acts with 
gross impropriety and may be presumed to have 
acted from design. In such a case, the prosecu- 
tion fails to produce material which it was its 
legal duty to produce for the benefit of the ao- 
cused and accordingly it lays itself open to a 
presumption under S. 114, illust. (g), Evidence 
Act that if the statements made to the police 
were produced, the^ would be found to be con¬ 
trary to the evidence given in Court. The Court 
is not bound to raise such a presumption and 
will not, it may be assumed, do so when the 
witness concerned is an inconsequential one or 
the subject-matter of his evidence is not such 
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that its credibility depends upon whether he sai^ 
the same thing in bis statement to the police. 
But in other cases, the Court cannot disregard- 
the circumstance that the statement made to tbe- 
police has not been produced and, in view of the- 
fact that the accused has been deprived of bis- 
right to cross-examine the witnesses as to sucb 
statement, it must consider whether in judging 
the worth of the evidence given in Court, it wilt 
not weigh against that evidence a presumption 
under S. 114. When the trial is by jury, the- 
Judge must direct the jury fully and properly 
on the bearing of the omission on the credibility of 
the evidence and on their right to raise an ad- 
verse presumption, if they think fit to do so. 

[28] As my learned brother has pointed out^ 
no such directions were given by the learned 
Judge in the present case. There was thus both 
an irregularity at the trial in that copies ot^ 
statements to the police were not made available 
to the accused and a misdirection. 

[29] It is perhaps necessary to make one point 
clear with regard to the irregularity. Nothing 
can be an irregularity in a trial which does not 
afi'ect the proceedings in Court. The fact that the 
investigating officer did nob act in accordance 
with s. 161 of the Code, that is to say, though 
recording the statements of witnesses, did not 
record them in the form enjoined, did not in it: 
self amount to an irregularity in the trial. The 
officer was acting outside the Court. If for exam¬ 
ple, the prosecution killed a person who could 
have established a perfect alibi for the accused 
or kidnapped a witness of the occurrence wbo 
would have spoken in bis favour, the trial would 
not thereby be vitiated. It is the breach of S. 162 
of the Code, caused by the breach of S. 161, which 
constitutes the irregularity. The same is tbO 
position with regard to the destruction of the 
notes. Both are responsible for the result that 
the accused could not have a trial in the form 
provided for in the first proviso to S. 162, viz., 
be could not have access to the statements made ^ 
by the witnesses to the police and could not use 
them to contradict the witnesses in the box. It 
may be added that if the disadvantage was caused 
to the accused by an innocent loss of the state¬ 
ments, the irregularity would still occur, because 
there would still be a departure from the statu¬ 
tory mode of trial and a denial of statutory 
facilities. 

[30] Some question was raised as to whether, 
notes made by the police officer in the present 
case were "statements reduced into writing” with* 
in the meaning of s. 162 of the Code. In my opi¬ 
nion they were. It is true that they were only 
notes and were made in a note-book. But th6 
section speaks of “any such statement or an^ 
record thereof, whether in a police diary ofc 
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lotiheTwise;” and it is worthy of note that in 61 
|o. V7. N. 474^ too the statements were recorded 
lin a note-book. 

[81] The next question is, on irregularity and 
misdireotion being found, what course or courses 
are open to this Court to adopt. In the view we 
liave taken of a non-compliance with 8.162, that 
irregularity amounts to no more than with hold¬ 
ing of material evidence and could have been 
met by adequate directions to the jury. It is not 
therefore necessary to regard the irregularity as 
eomething separate from the misdireotion and 
the case may properly be treated as one of mis¬ 
direction only. 

[32] My learned brother has dealt with this 
question of the High Court’s powers in great de¬ 
tail. I only wish to supplement what he has said 
by one or two observations. 

[33] As far as I could understand Mr. Taluk, 
■dar, he did not contend that once, in an appeal 
■from a conviction, the High Court found some 
misdirection of some kind, it was bound to re¬ 
verse the verdict and acquit the accused. His 
only contention was that in view of the nature 
of the misdireotion in the present case which 
bore on the proper valuation of the evidence, the 
verdict ought to be set aside and that in view of 
the condition of the evidence and the conduct of 
“the prosecution which was responsible for that 
condition, there ought to be an acquittal and not 
a re-trial. 

[ 34 ] In my opinion, the question of the 
powers and the duty of an appellate Court in 
dealing with an appeal from a jury trial wherein 
misdirection had occurred, is now concluded by 
the decision of the Privy Council in 60 O. W. N. 
^92* except as to one matter presently to be men¬ 
tioned. That was a case of an appeal under s. 449 
of the Code which gives a right of appeal on facts 
as well as on law, but their Lordships consider¬ 
ed it expedient to make a wider pronouncement 
•80 as to cover appeals under S. 418 as well. It is 
only necessary to refer to an appeal from a con¬ 
viction and the decision of their Lordships, as I 
■understand it, is as foHows: A misdirection is an 
■error of law. Once the appellate Court finds that 
there has been such an error, a case arises for 
•consideration whether it may and ought to in¬ 
terfere with the verdict, hut it does not become 
bound to do so. The misdirection may have been 
of a trivial character, in no way affecting the 
coundness of the verdict. The appellate Court 
must at that stage consider whether the mis- 
-direction affords sufficient ground for interfering 
■with the verdict and the test it must apply is to 
cee whether the verdict is erroneous, and errone¬ 
ous Owing to ihe misdirection [8. 423 (2)1 or 
-whether the misdirection has in fact occasioned 
a failure of justice [8. 687 (d)]. If neither can be 


predicted, the appellate Court has no right to in¬ 
terfere with the verdict, but if either conse. 
quence has occurred, the statute plainly indicates, 
though it is expressed in a negative form, that a 
case for interference has arisen. In deciding 
whether there has been in fact a failure of justice 
on account of the misdirection, the Court is 
entitled to go into facts and even entitled to deter- 
mine for itself whether there has been a failure 
of justice in the sense of a conviction of an in- 
nooent man or, as Sir Barnes Peacock put it in 
6 W. R. cr. 80,® at p. 94, the Court has to con¬ 
sider not whether on a proper summing-up of 
the evidence, the jury might possibly return a 
different verdict, but whether the evidence was 
such that the only proper verdict would be a 
different one. When, on applying these tests, the 
Court decides that interference with the verdict 
is called for, it will proceed to consider in which 
of the various ways provided for in 8 . 423 (1) 
(b) of the Code it will interfere, viz., whether it 
will merely alter the finding or direct a re-trial 
or acquit the accused altogther. The form of in¬ 
terference must depend on the facts of each case 
and there is no absolute rule that it must order 
a re-trial or that it must acquit. 

[ 35 ] The one matter which the Privy Council 
left undecided is the true meaning of the expres¬ 
sion ‘erroneous verdict’ in S, 423 (2) and the 
manner in which that provision could stand 
alongside 8 . 537- Their Lordships preferred to 
decide the question before them solely by refer- 
ence to the terms of S. 537 which speaks of failure 
of justice in fact. They did not decide whether 
the appellate Court would be entitled to interfere 
with a verdict under s. 423 (2) only if it was 
erroneous in the sense of being wrong on the 
merits or whether it was sufficient if the verdict 
was erroneous in the sense that it was vitiated 
by misdirection and therefore not dependable as 
correct. But it is necessary to point out that 
even in dealing with S. 637, their Lordships, 
while emphasising that the appellate Court could 
go into facts, did not say that the only failure of 
justice on which it could interfere was failure 
of justice in the form of conviction of an in¬ 
nocent man and that nothing less would entitle 
it to interfere. All that they said was that the 
Court would be entitled to go to the length of 
looking for that degree of failure of justice be¬ 
fore it decided to interfere, not that it must in 
every case come to a positive decision on the 
evidence that an innocent man has been con- 
vioted. 

[86] In what other cases will then an appel¬ 
late Court be entitled to interfere with the 
verdict ? If less than a certain conviction of an 
innocent man is also covered by the phrase 
‘failure of justice,’ there will not be, as my leasn- 
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ed brother has pointed out, any difficulty in 
actual practice in determining in what cases the 
verdict ought not to be maintained. There will 
be equally little difficulty in determining whether 
a retrial should be ordered or the case finally 
decided in the appeal. The Court may find itself 
able to hold that on the evidence the verdict is 
plainly wrong, but even if it cannot form such 
a definite opinion, it may find that the misdirec¬ 
tion was of such a character that the accused 
has not had a fair trial and it cannot with con¬ 
fidence be said that the verdict has been justly 
suffered. A large factor in shaping the opinion of 
the Court will be an almost instinctive feeling, 
caused by all the facts of the case. Similarly, in 
determining whether there should be a retrial, 
the Court will not find much difficulty in decid¬ 
ing whether the evidence is such that itcan safely 
or properly take the responsibility of judging it 
for itself. It is, however, necessary to enquire 
what or how much is authorised by the actual 
words of the Code, though it is always difficult 
to extract full and accurate guidance to such 
matters from a theoretical construction of a pro¬ 
cedural statute. 

[37] Only two provisions are relevant. Sec¬ 
tion 423 (2) of the Code forbids the appellate 
Court to interfere with a verdict on the ground 
of mis direction unless an 'erroneous verdict’ has 
been caused thereby and s. 537 (d) forbids it to 
interfere unless the misdirection has in fact 
occasioned a failure of justice. Though both the 
sections are expressed in a negative form, the 
Privy Council has pointed out that they are 
"pregnant negatives”, implying that where there 
has been an erroneous verdict or a failure of 
justice, the appellate Court can and ought to 
interfere. If, therefore, * erroneous verdict ’ in 
s. 423 (2) is synonymous with 'failure of justice’ 
in S. 537 (d), the latter section, so far as it con- 
oerna misdirection, is superfluous and it is not 
easy to see why it should have been enacted. 
Again, if 'erroneous verdict' in s. 423 (d) means 
erroneous on the merits, failure of justice in 
such a case is patent and it is not easy to see 
why it should have been necessary to provide 
again in s. 537 (d) that the Court would be 
entitled to interfere in a case of failure of justice, 
unless the section was intended to cover other 
forms of failure. The only way in which the 
two sections can be reconciled is, I think, by 
holding that S. 537 (d) is, in one sense, restric¬ 
tive of s. 423 (2) and, in another sense, an 
extension. The Privy Council did not decide 
the meaning of the term ‘erroneous verdict’, but 
it seems to me that m view of the general 
provision contained in s. 637 (d), it is not neces- 
Mry to attribute to the term any wider meaning 
than that of a verdict, wrong on the merits. If 


the misdirection caused a wrong verdict, S, 428 
( 2 ) authorises the appellate Court to set it aside- 
but S. 527 (d) intervenes to say that, never- 
theless the verdict cannot be reversed, unless 
it has in fact occasioned a failure of justice. 
If, for example, it is found that the verdict 
of guilty under s. 148, Pennal Code is wrong 
and there should have been a "conviction only 
under s. 147, it may still be that the sentence 
awarded is not excessive for an offence under 
S. 147 and there has, therefore, been no failure 
of justice. In such a case, s. 637 (d) would 
prevent the appellate Court from interfering 
w'itb the verdict, although it is erroneous aud 
would operate as a limitation on s. 423 ( 2 ). On 
the -other hand, there may be a case where it 
cannot definitely be said that the verdict is 
wrong, but the misdirection is such that there 
has been a failure of justice in the sense that 
the accused cannot be said to have been justly 
and fairly tried. In such a case, s. 637 (d) would 
entitle the appellate Court to interfere with 
the verdict, though it cannot positively be said 
to be erroneous and would operate as an exten¬ 
sion of s. 423 ( 2 ). It is true that the failure of 
justice is required to be a failure in fact, but 
if the expression is taken in a wider sense, 
which the Privy Council decision does not forbid*, 
it is not difficult to find actual failure in a 
case where the accused has not bad a fait 
trial by reason of tbe fact, as in the present 
case, that “a neglect of the fundamental rules 
of practice necessary for the due protection of 
prisoners and the safe administration of criminal 
justice ” and its bearing on the credibility of 
the evidence were not properly pointed out to 
tbe jury, or where the offence charged was not 
fully or correctly explained, or where circums¬ 
tances in favour of the accused were disregar¬ 
ded, or where no regard was paid to tbe cardinal 
rules of evidence. 

[38] It is to be noticed that besides mis¬ 
direction, S. 597 (d) mentions error, omission 
or irregularity as well and authorises tbe Court 
to set aside the finding or order, if failure of 
justice has been occasioned by either of theses 
In tbe case of the latter, there can be no ques¬ 
tion of failure of justice being synonymous with 
au erroneous verdict and the conclusion ifl 
irresistible that even in tbe case of misdirection, 
the phrase bears a wider sense. It was a caso 
where justice has failed, because the accused 
has not been justly and fairly tried, the require¬ 
ment that justice must bs seen to be done has 
not been fulfilled. 

[39] As regards the order to be made in the 
present case, I agree with my learned brother 
that in view of the length of time for which 
they have been in jail, it is not necessary in 
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any event to direct a re-trial of the accused other 
than Lakshmana. As regards Lakshmana, the 
evidence, if believed, would prove him to have 
been guilty of a more serious offence. But the 
evidence, although unoross-esamined as to ooe 
material point and even in the absence of pro¬ 
per directions from the Judge as to the effect 
of non-compliance with s. 162, failed to convince 
four of the jurors who saw and heard the wit¬ 
nesses. In the circumstances, it is not possible 
for us, judging by the written evidence alone 
and weighing against it the non-production of 
the statements to the police, to say positively 
that the accused is guilty, though we cannot 
say either that he is not. In my opinion, though 
it cannot positively be said in the present case 
that the verdict is erroneous, failure of justice 
has occurred. The verdict should accordingly 
be set aside and the accused Lakshmana direct¬ 
ed to be retried, as my learned brother has 
proposed. 

D,S. Order accordingly, 

A. I. R. (35) 1948 Caloutta 287 [C. N. 119.] 

Harries 0. J. and Blank J. 

Mahammad Azam Khan — Accused — 
Petitioner v. The King. 

Criminal Bevn. No. 1217 of 1947, Decided on 6-2-1948. 

Bengal Food Grains Control Order (1945), Para 3 
.—Purchase of whole-sale quantities ol flour describ¬ 
ed as unfit for human consumption—Flour turning 
out to be fit for human consumption — Mens rea 
on part of purchaser not established — Purchaser 
held committed no offence under Para 3. 

Petitioner purchased in wholesale quantities fltonr un¬ 
fit for human consumption and etored the same. Most 
of the flour purchased by the petitioner turned out to be 
floor fit for human consumption. He was charged under 
Para 3 of the Order : 

Held, that flout unfit for human consumption could 
not fall within the ambit of the Food Grains Control Or¬ 
der which applied to grains fit for food or grain products 
fit for food. That being so, in the absence of mens rea 
on the part of the petitioner being shown by the prose¬ 
cution, the petitioner purchased or stored or believed 
that he waa-purchaaing or storing, something not cover¬ 
ed by the Order. He was, therefore, not liable for an 
ofience under Para 8 : 31 A. I. R. 1947 P. C. 135, 
Applied. [Paras 10, 13] 

Case referred ,— 

1. (’47) 61 0. W. N. 900 : 34 A. I. B, 1947 P. C. 135 : 

26 Pat. 460 (P. 0.), Stiniwasmall v. Emperor. 

8, 8, Mukherjee and Amaresh Chandra Boy 

— lor Petitioner. 

Harries C. J.—Thia is a petition for revi¬ 
sion of orders of the Courts below convicting the 
petitioner under B. 7 of Act xxiv of 1946 read 
with B. 81 (4), Defence of India Buies, and sen¬ 
tencing him to pay a fine of Rs. 1000 and in 
default of payment to undergo rigorous impri- 
Bonment for mx months. There was also an order 
confiscating certain fiour. 


[2] The case for the prosecution was that on 
10-4-1946, the petitioner purchased 63510 pounds of 
flour. This flour belonged to the military and 
was actually put up for sale as condemned flour 
that is flour unfit for human consumption. The 
price paid for it was Rs. 2 /8/- per 100 pounds which 
would be a natural price for flour unfit for human 
consumption. The total price came to Rs. 1687-12 
and this sum was deposited in the Midnapore 
Treasury by the petitioner on 10-4-1945 under 
Gbalan no. 69. 

[3] Shortly after this sale the police seized the 
flour. It is not quite clear whether or not after 
the purchase the petitioner had moved this flour. 
It was stored near what is called the F. S. D. 
OflBce at Hijli Camp. In that camp the peti¬ 
tioner bad a canteen. It is by no means clear 
whether the flour which originally was stored in 
this camp was moved at all If it was moved it 
could only have been moved from one part of 
the camp to the other, as admittedly when it was 
seized it was within the boundaries of the camp. 

[ 4 ] The police had this fiour analysed and the 
evidence was that 600 maunda of it was found to 
be genuine flour and fit for human consumption. 
It is said that the flour fit for human consump¬ 
tion was ultimately sold by the Civil Supplies 
Department for Rs. 9,150 at the rate of Rs. 15-4-0 
per maund. 

[5] There appears to be no doubt that most 
of this flour purchased by the petitioner turned 
out to be flour fit for human consumption. Other. 
wise:it would never have been taken over by the 
Civil Supplies Department and sold to recognized 
dealers. 

[6] Even if this flour was fit for human con¬ 
sumption that does not conclude that matter 
imless the liability of the petitioner was absolute. 
He was charged under para. 3, Bengal Food- 
grains Control Order, 1945, which is in these 
terms: 

•*No dealer or large producer shall engage m any 
undertaking which involves the purchase, sale or storage 
for sale in wholesale quantities of any foodgrain and no 
carrier shall engage in any undertaking which involves 
the carrying, transport or movement of rice husked or 
rice in the husk (paddy) by wheeled or water transport 
except under or in accordance with the conditions of a 
license under Para. 4.” 

[7] , "Foodgrains” is defined in para. 2 (o) of 
the Order as meaning any of the commodities 
specified in Sch. 1 to this Order or any bye-pro- 
duct thereof, and includes any other commodity 
which the Provincial Government _ may from 
time to time declare, by notification in the 
Official Gazette, to be a commodity to which 
this jLOrder applies. The Schedtile sets out a 
number of grains and products which are to be 
regarded as foodgrains within the meaning of 
the Order. "Wheat and Wheat Products inolud- 
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ing Atta, Maida etc., are included in the Scliedule. 
It is therefore clear that if the petitioner here 
^’as a dealer or large producer he could nob 
engage in any undertaking involving the pur¬ 
chase, sale or storage of flour except under a 
license issued under para. 4 of the Order. 

[8] The Courts below were of opinion that the 
petitioner had engaged in an undertaking which 
involved the purchase of flour, and the storage 
of the same for sale. In my view, he cannot be 
lield liable for such an offence unless para. 3 of 
the Order imposes an absolute liability. 

[9] Can a man who believes that he is buying 
something which is not food be held to have 
bought food because something other than what 
he intended was delivered to him under his 
purchase. In other words, does a man in fact, 
buy flour when he has contracted to buy chalk 
but has been delivered flour in error. Clearly in 
my view he could not be said to have bought 
w'heat. 

[ 10 ] In the present case what the petitioner 
purchased was flour unfit for human consump- 
tion, that is unfit for food. The Foodgrains 
jControl Order applies to grains fit for food or 
(grain products fit for food. Flour which has been 
icondemned is certainly not fit for food and pro¬ 
bably is only fit for the making of starch and 
such like. It seems to me clear that flour or 
Atta unfit for human consumption cannot fall 
within the ambit of the Food Grains Control 
Order. That being so the petitioner purchased or 
believed that he was purchasing something not 
covered by the Foodgrains Order. It eventually 
turned out that what he had purchased was of 
much better quality than he thought and really 
of much better quality than the sellers thought 
the stuff to be. 

[11] The view was at one time held in Courts 
in this country that liability for offences under 
the Defence of India Rules and the Food Con¬ 
trol Orders made under powers granted by those 
rules was absolute and that the prosecution were 
not bound to show mens rea or a guilty mind. 
The matter however came before their Lordships 
of the Privy Council in 51 0. w. N. 900.^ In that 
case it was sought to make a dealer liable for 
the act of his servant, and it was urged that the 
liability under Profiteering Ordinances was 
absolute and therefore the dealer could be made 
liable though he had no mens rea at all. Their 
Lordships, however, held that unless the statute, 
either clearly or by necessary implication, ruled 
out mens rea as a constituent part of a crime, a 
defendant should not be found guilty of an 
offence under the criminal law, unless ho had a 
guilty mind. They further held that offences 
which could be held to be committed without a 
guilty mind were usually oi a comparatively 


minor character and the selling of articles at 
more than their controlled price under the 
Defence of India Rules, punishable with impri¬ 
sonment for three years, does not come within 
that limited and exceptional class. It is to be 
observed that offences against Foodgrains Con¬ 
trol Order were punishable with substantial 
periods of imprisonment up to three years rigor¬ 
ous imprisonment. That being so mens rea must 
be established. 

[ 12 ] In the present case did the prosecution 
establish any mens rea on the part of the peti¬ 
tioner 9 In my view no such mens rea or guilty 
mind is established; accepting the facts as 
proved he purchased what was advertised lo he 
flour unfit for human consumption. In other 
words he purchased what he thought was not 
an article of food, and if be ever moved the 
flour to some other place for storage we must 
presume that he moved what he believed to be 
something other than food.- That being so, his 
mind could not in auy sense of the word be des¬ 
cribed as a guilty one and there was no mens 
rea. 

[ 18 ] It seems to me that the Courts in this 
case probably thought that this porohase was 
not an innocent one. Oases have occurred in 
this country where food or'cloth has been sold 
after condemnation and sold deliberately so that 
it can be purchased by a friend for resale as 
good food or good cloth at exhorbitant prices and 
the profit shared. However, a Court cannot make 
a presumption that a transaction is of that na- 
ture. It must be presumed that all persons pro¬ 
secuted are innocent until the contrary is shown. 
In the present case there was no evidence to 
suggest that the petitioner was hand in glove 
with the military authorities and that he was a 
party to the sale of good flour as condemned 
flour. AU that was shown waS' that flour des¬ 
cribed as condemned was sold at a price at 
which such condemned stuff is usually sold. It 
was done openly and the payment was made 
openly in the treasury. Assuming, as I am 
bound to assume, that the transaction was a 
perfectly straight-forward and honest one, it 
matters not that the flour turned out to he of a 
much better quality than the military authori¬ 
ties had thought. In my view it was not shown 
that the petitioner had knowingly purohasedl 
flour without a license or had knowingly stored 
the same with a view to sell without a license. 
What he had done was to purchase something 
which he thought was not food and stored the 
same. The petitioner therefore cannot possibly 
be made liable unless mens rea be shown. This 
Court is bound to give effect to thia recent deci¬ 
sion of their Lordships of the Privy Council.^ 
That being so, I hold that no offence was com- 
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mitted in this case and the petitioner was 
wrongly convicted. As the conviction was not 
iustified the order of confiscation was illegal. 

[14] In the result therefore I would allow this 
petition, set aside the conviction and the sen¬ 
tence of fine and the order of confiscation. If 
the fine has been paid it must be refunded and 
the flour seized must be refunded or the amount 
which the petitioner paid for it, namely, Rupees 
1687-12-0. 

ri6] Blank J. — I agree. 

V.B.B. Conviction set aside. 

A. I. R. (38) 1948 Calcutta 289 [C. N. 120.] 
Harries C. J. and Blank J. 

Bhutnath Choudhury v. Emperor. 

Criminal Bevn. No. 4 of 1948, Decided 19-2-1948. 

(a) Essential Supplies (Temporary Powers) Act 
(24 [XXIV] of 1946), S. 7 — Bengal Government 
Notification prohibiting movement of articles manu¬ 
factured wholly or mainly from paper without per¬ 
mit—Facts alleged by prosecution not challenged 

_Samples ot articles produced by prosecution — 

Order for forfeiture of whole consignment held not 
bad. 

■Where in a trial for contravention of the Essen. Sup. 
(Tem. P.) Act, 1946, read with Cl. 2 of Bengal Government 
Notification No. 4476. Com. dated 5th December 1944 
as amended by further Notification No. 3, Com. dated 
2nd January 1946, prohibiting movement of articles 
manufactured wholly or mainly from paper without 
permit, the prosecution had proved its case by placing 
samples of articles alleged to have been dispatched by 
the accused, if there is anything to the advantage of the 
accused in the remainder of the consignment it is for 
the defence to place it before the Court. When the facts 
alleged are not challenged by the defence, the order of 
forfeiture of the whole consignment is not bad, on the 
ground that it did not wholly consist of the matter 
which was forbidden. [Para 6] 

(b) Essential Supplies (Temporary Powers) Act 
(24 [XXIV] of 1946), S. 3 — Bengal Government 
Notification prohibiting movement of articles manu¬ 
factured “wholly or mainly” from paper—Exercise 
books are such articles. 

The exercise books are self-evidently articles manu¬ 
factured mainly from paper. All that is not paper m an 
• exercise book is either a small quantity of sewing thread 
or wire-staples, and an amount of printing ink for 
ruling the lines, assuming that the exercise books were 
ruled exercise books. The bulk and value of these in 
comparison with the bulk and value of the paper in an 
exercise book is infinitesimal. [Para 7] 

B. Boy and Joygopal Ohose—iot Petitioner. 

Debabrata Mookerjee —for the Crown. 

Blank J. — This revision arises from the 
following facts. On 19th March 1947, Hazra 
Choudhury & Co. booked five cases of stationery 
goods at Juggannath Ghat for despatch by river 
to Dibrugarh Ghat in Assam. The goods were 
seized and found to consist of 165 'dozen exercise 
books and 13 dozen registers. It was also found 
that they were despatched without a permit in 
contravention of Ol. 2 of Notification No. 4476 
Com. dated 6th December 1944, published in the 
Calcutta- (jlszette on 9th December 1944. The 
1948 C/37 & 38 


petitioner, the proprietor of Hazra Choudhury 
& Co., was arrested and sent up for trial. On 
being charged under S. 7, Essential Supplies Act, 
1946, the accused pleaded not guilty, bis defence 
being that the despatch of the exercise books 
was not barred by law. 

[2] The defence did not produce any evidence 
and, as the learned trying Magistrate observes, 
"the facts were not at all challenged by the de- 
fence." The trial Court found that the accused 
had booked for despatch to Assam without any 
permit 156 dozen exercise books and 13 dozen 
registers. Samples of the exercise books and 
registers were exhibited and examined by the 
trial Court. The Court found that some of the 
paper of the exercise books bore water-marks of 
the Titaghur Paper Mills and of the Benpl 
Paper Mills and concluded, as all the exercise 
books were similar in make, that they were 
manufactured from paper made in India. The 
Court found no water-mark on the paper from 
which the registers had been made and held that 
they were not within the prohibition. The Court 
accordingly convicted the accused under 8. 7, 
Essential Supplies Act, in respect of the exercise 
books, sentenced him to pay a fine of Bs. 100, in 
default, rigorous imprisonment for one month, 
and ordered the exercise books to be forfeited to 
His Majesty but the registers to be released. 

[ 3 ] A copy of the Notification is with the 

papers. The material part runs as follows: 

Paragraph 2; "No person shall move or carry or 
cause to be moved or carried by rail, road, river or 
otherwise any paper, .... or article manufactured 
wholly or mainly from paper, from any place in Bengal 
to any place outside Bengal except under and in accor¬ 
dance with the conditions of a permit issued in thia 
behalf in writing by the Special Officer, Paper Control, 
under the Government of Bengal." 

[ 4 ] On the case being taken up yesterday, 
Mr. Joygopal Ghosh for the petitioner drew our 
attention to the Notification in the Calcutta 
Gazette of 9th December 1944, which did not 
contain the words "or article manufactured 
wholly or mainly from paper.” He submitted 
that the accused had been convicted in respect of 
articles not covered by the Notification. On 
further search being made, however, it appears 
that the Notification was amended by a further 
Notification No. 3 com.—2nd January 1946, 
published in the Calcutta Gazette of 18th Janu- 
ary 1945, the effect of which so far as is now 
material was to insert the words "article manu¬ 
factured wholly or mainly from paper" in the 
Notification dated 6tb December 1944. The copy 
of the Notification which is with the papers and 
was placed before the trial Court contains the 
words “or article manufactured wholly or mainly 
from paper" and properly so, because the effect 
of the later Notification is to incorporate the 
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amendmect in the earlier Notification and the 
earlier Notification is thereafter to be read as if 
it included the words inserted in the later Notifi. 
cation, with effect from the date of the later 
Notification. There is indeed a technical irregu¬ 
larity inasmuch as the copy placed before the 
Court should have included a reference to the 
later Notification, but this technical irregularity 
docs not affect the merits. It merely makes it 
more inconvenient for the connected reference to 
be verified. 

[5] On further bearing the petition after the 
later Notification bad been placed before us, Mr. 
Eoy placed two arguments before us. First, he 
placed a price list of the Central Stationery 
Office for the years 1947 and 1948 and sought to 
draw our attention to a list of classes of papers 
etc., ordinarily required for office use. This sub¬ 
mission is, however, in my opinion completely 
irrelevant. In the first place, the price list of the 
Central Stationery Office is not part of the law 
of the land and in the second place, a classifica¬ 
tion of papers ordinarily required for official use 
has nothing to do with the question whether the 
exercise books in the present case are or are not 
articles manufactured wholly or mainly from 
paper. 

[6] Learned counsel’s remaining argument 
was that the Court should not have convicted, or 
at any rate should not have forfeited the whole 
of the articles on an examination of samples. 
This submission also is in my opinion without 
merits. The facts, as the trial Court held, were 
not at all challenged for the defence. If the 
sample had not been a fair sample or if the 
exercise books not covered by the sample had 
bad any differences from those covered by the 
sample these were matters which could and 
should have been brought out by the defence. 
The Crown had proved its case when it placed 
the samples before the Court and if there was 
anything to the advantage of the accused in the 
|remaindec of the consignment it was for the 
defence to place it before the Court. 

[7] The exercise books are self-evidently arti¬ 
cles manufactured mainly from paper. All that 
is not paper in an exercise book is either a small 
quantity of sewing thread or wire staples, and an 
amount of printing ink for ruling the lines, 

I assuming that the exercise books were ruled 
^exercise books. The bulk and value of these in 
comparison with the bulk and-value of the paper 
in an exercise book is infinitesimal. 

[8] On the above view the conviction is in 
order. The sentence does not err on the side of 
severity and the order of forfeiture was rightly 
made. The rule is therefore discharged. The 
order staying realisation of the fine is dissolved. 
Unless the fine has been paid already, the peti¬ 


tioner will pay the fine or serve the sentence of 
imprisonment in default. 

Harries C- J—I agree. 

B.G.D. B.iile discharged. 


A. I. a (35) 1948 Calcutta 290 [G. N. 121,] 

Lodge J. 

Bhanga Singh and others — Accused — Peti¬ 
tioners V. The King. 

Criminal Revn. No. 966 of 1947, Decided on 16-12- 
1947. 

Criminal P. C. (1898), S. 162—Statements by per¬ 
sons to police are not admissible. 

Statements made by persona to the police and the 
statement made by the person who is not tried jointly 
with the accused, to the police during investigation are 
inadmissible against the accused (in a proceeding under 
S. 109, Criminal P. C.). [Para 4] 

Sudhansu Sekhar Mukherji —for Petitioners. 

Lalit Mohan Sanyal—for the Crown, 

Order—This Rule was issued calling upon 
the District Magistrate of 24 Parganas to show 
cause why orders passed under S. 109, Crimi¬ 
nal P. 0. on the petitioners should not be set 
aside. 

[ 2 j The material facts briefly are as follows, 
On 13th March 1946, witness Jugal Kishore 
Dutta, a clerk employed in Calcutta, returned 
home by the 8/5 train, and descended from the 
train at Matburapur Road Station. Going home 
north from the station, he saw two taxis and a 
private car turning and entering a tile factory 
of Messers K. 0. Pal. Suspicion was aroused. He 
went to the adjacent para, and the para people 
went back with him to the tile factory and 
questioned the occupants of the cars. The occu¬ 
pants were Sikhs. They stated that they had 
been hired by Ghhotu Maharaf, according to Ju¬ 
gal Kishore, to take his bride. The village peo¬ 
ple were not satisfied. They sent information to 
the police, and the police officer arrived there. 
At about 12/30, Chhotu Maharaj came to the 
place, and the police questioned him. The Sikh 
taxi drivers staled that they were hired by 
Chhotu Maharaj to take his family. Chhotu 
Maharaj said that he hired them to transport 
rice which he had purchased. 

[3] Considering the explanation unsatisfactory, 
proceedings under S, 109, Criminal P. G. were 
started against Chhotu Lai Sharma and the seven 
occupants of the three cars and another person 
who was found standing at the gate of the tilo 
factory. Chhotu Lai Sharma was too ill to at¬ 
tend Court during the actual hearing and he woe 
not in the dock at any time when the witnesses- 
wece being examined. Four prosecution witnes¬ 
ses were examined. No defence witnesses were 
examined. The learned Magistrate held that tha 
three i)etitioners, i. e., the drivers of the thr^ 
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oars were unable to give a satisfactory aooount 
of themselves, and be directed that each do exe¬ 
cute a bond of Bs. 600 with two sureties of Bs. 
260 each to be of good behaviour for one year, in 
default to undergo rigorous imprisonment for 
three months. The learned Magistrate directed 
that other persons who were tried jointly with 
the petitioners should be discharged. The peti¬ 
tioners appealed. Their appeal was heard and 
dismissed by the Additional Sessions Judge of 
24 Parganas. Hence this Buie. 

[4] The learned Magistrate in his judgment 
has discussed the case against Chhotu Jlial Sharma 
as though he were an accused jointly tried with 
the present petitioners. He was not jointly tried. 
It is true that permission to appear by a plea- 
der was granted at one stage, but the trial was 
completed in his absence and he was never pre¬ 
sent in Court during the actual trial. The lear¬ 
ned Magistrate has taken into consideration state¬ 
ments said to have been made by Chhotu Lai 
at the place of occurrence at about 12/30 that 
night. The learned Magistrate has further taken 
into consideration the statements of persons who 
were apparently examined by the police. None 
of these persons were examined as witnesses. 
Even if they had been examined, their state¬ 
ments to the police during investigation were 
not admissible as evidence. The learned Magis¬ 
trate has come to the conclusion from the state¬ 
ments of these persons and from the statements 
said to have been made by Chhotu Lai that the 
explanation given by the accused was untrue 
and that the explanation given by Chhotu Lai 
'was also untrue. In my opinion, the statements 
of these persons who have not been exa¬ 
mined were not admissible at all. The statement 
of Chhotu Lai to the police and to the villagers 
ought also to have been ignored by the Magis¬ 
trate and only the circumstances in which the 
three petitioners were found and the statements 
made by the petitioners, and of course, any evi¬ 
dence legally admissible to disprove those state¬ 
ments ought to have been taken into considera¬ 
tion. 

[6] It has been argued that t^ statement 
given by the drivers of the taxis i^Mon the face 
of it unsatisfactory : that the place where the 
cars were parked was a lonely place; that there 
was no excuse for being there at night : that the 
place was at some distance from Chhotu LaTs 
house, and the story going to bring Chhotu Lai’s 
family was on the iace of it unsatisfactory. Un¬ 
fortunately, the learned Magistrate and the lear¬ 
ned Sessions Judge have not considered whether 
this argument is sound or not. They have merely 
considered whether, in fact, Chhotu Lai hired 
these people to take his family or not. The Magis¬ 
trate completely ignored the possibility that 


Chhotu Lai might for some reason of his own 
give a false explanation to these taxi.wallas for 
going to that place. There is no sullicient evi¬ 
dence to show that the tile factory was an 
isolated place and that there were no other build- 
ings near it. There is no evidence to show that 
the oars could have proceeded further in the 
direction of Chhotu Lai’s house, or tliat their 
presence at that place under those circumstances 
was not natural if Chhotu Lai had hired them 
for the purpose of taking his family. In my opi¬ 
nion, the Courts below have not considered W'he- 
ther from the circumstances of the case, and the 
admissible evidence given in the case the account 
was satisfactory or not. They based their finding 
entirely on inadmissible evidence. For these rea¬ 
sons, in my opinion, the orders passed by the 
Courts below cannot be sustained. The Buie is 
accordingly made absolute. The orders passed 
on the petitioners under S. 109, Criminal P. C. 
are set aside and the accused are discharged. 

R.G.D. Rule made absolute. 


A. I. K. (33) 1948 Calcutta 291 [0. N. 122.] 

Boxburgh J. 

Sambhu Chandra Mukherjee — Complai¬ 
nant—Petitioner v. Munshi Ismail—Accused 
^Opposite Party* 

CrimiDal Revn. No. 128 of 1948, Decided on 16-3- 
1948. 

Criminal P. C. (1898), S. 439—Magistrate juggl¬ 
ing with charges and deducing facts from charges 
instead of finding them—Acquittal cannot be sup¬ 
ported. 

Where the MagUlrate has managed to satisfy him¬ 
self that the accused should be acquitted owing to some 
juggling with the charges and deduction from tho 
charges themselves as to the facts which it is the 
Magistrate’s duty to find, the acquittal cannot be sup¬ 
ported. [Para 2] 

Annotation:—(’46 Com) Cr. P. C., S. 439, N. 12. 

Cases referred '.— 

1. (’45) 32 A. I. B. 1945 All. 26 : I. L. E. (1944) All. 
754 : 217 I. C. 170 : 46 Cr. L. J. 211, Jamnadas v. 
Emperor. 

2. (’29)16 A. I. R. 1929 Sind 149 : 115 I. C. 328 : 30 
Cr. L. J. 456, Ramzan v. Emperor. 

S. S. Mookerjee and Nikhil Chandra Talukdar — 
for Petitioner. 

Order._This is a Bulc against an order of 

acquittal of an offence under S. 448, PenatCode. 
The prosecution case was that one Dr. S. Paul 
was tenant in respect of certain premises, No. 27, 
Pipe Boad. He bad to leave them on Ist Septem¬ 
ber 1946 , owing to the riots and gave vacant 
possession to an officer of the landlord who 
locked the doors. When it was possible to visit 
the premises on 16th November, the landlord’s 
oflacer found the accused one Ismail and others 
in occupation of the premises and on being 
asked -to vacate they threatened him with as- 
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Sftult and restrained him from entering the 
house. The case was originally tried by one Me. 
Saha who first framed a charge of criminal 
trespass by unlawful entry with intent to take 
forcible possession of the premises. After defence 
witnesses had been examined this was amended 
to one of unlawful remaining on the premises 
with the intent of wrongfully restraining the 
landlord from entering. The case was not final¬ 
ly disposed of by Mr. Saha but was transferred 
to Mr. Guba who then acquitted the accused. 
He held that s. 441 had no application to a case 
where there was unlawful entry without the ne¬ 
cessary intent required for criminal trespass 
followed by an unlawful remaining with that 
intent. For this view he relied on the case in 

46 cr. L. J. 211.^ He then observed further: 

“Further from the facts of the prosecution case it 
cannot be said that the accused was remaining there 
with the intention of restraining the complainant and 
others. 

The accused restrained the complainant because be 
was asked to vacate a bouse, entry into which, accord¬ 
ing to amended charge, was lawfully obtained. The 
evidence on the record does not suggest that the accused 
was remaining there with the intention of restraining 
the complainant and others. It may be noted here that 
the original charge i. e., entry with intention to get for¬ 
cible possible possession was also not maintainable. The 
section contemplates on entering upon property with a 
certain intention specified in the section: 30 Cr. L. J. 
456.2“ 

I am afraid I am totally unable to follow thiH 
reasoning. 

[2] The defence was that the accused had 
been admitted into the premises by the tenant 
Dr. S. Paul and a lawyer’s letter from him on 
this subject was pub in as Ex A. The prosecu¬ 
tion examined Dr. S. Paul and the lawyer to 
prove that this was a bogus letter, the lawyer 
stating that the accused himself came pretend¬ 
ing that he was an agent of Dr. S. Paul and 
had the letter written. The Magistrate found this 
CO be a fact. It seems that in some way the learn¬ 
ed Magistrate has managed to satisfy himself 
that the accused should be acquitted owing to 
some juggling with the charges and deduction 
from the charges themselves as to the facts 
which it was the Magistrate’s duty to find. The 
acquittal cannot be supported at all by the rea- 
sons given by the learned Magistrate. 

[3] The order of acquittal is accordingly set 
aside and the case is remanded for trial of the 
accused on a charge of house trespass under 
s. 448, Penal Code, by unlawfully entering the 
premises No. 27, Pipe Road, with intent to inti¬ 
midate, assault or annoy the landlord. A charge 
accordingly should be framed and the defence 
may be given an opportunity to cross-examine 
any of the prosecution witnesses already exa¬ 
mined with respect to this amended charge and 
they may call also defence witnesses if they so 


desire. The trial will be held by some Magis. 
trate other than Mr, Guha nominated by the 
District Magistrate, 24 Parganas. The Rule is 
made absolute accordingly. 

D.R R. Rule made absolute. 


A. I. R. (33) 1948 Calcutta 292 [C. N, 123 J 

Harries C. J. and Blank J. 

Man Mohan Das and others—Accused _ 

Petitioners v. Mohendra Bhowal — Com- 
plainant — Opposite Party. 

Criminal Revn. No. 805 of 1947, Decided on 
5-2-1948. 

(a) Penal Code (1860), S. 406 — Partner cannot 
be prosecuted for converting to his own use the “ 
share of another partner—Partnership. 

A partner cannot be prosecuted under S. 406 for 
withholding the share of the profits to which the other 
partner is alleged to be entitled, if it is not shown that 
he did not hold the property or receive the money in a 
fiduciary capacity. The partners are joint owners of 
the partnership assets and each is only entitled to such 
part of the profits as on account would show is due te 
him. One partner cannot sue another for his share of 
the profits. If he desires to claim what he allies is 
due to him from tbe other partners he must file m 
partnership suit, claim a dissolution of partnership ani 
an account and payment to hiin of what is found due 
on taking the account. Tbe only sum due from one 
partner to another is what is shown to be due to hizm 
after taking account of all the partnership transactions. 
Whether or not the partnership made a profit in » 
particular year can only be ascertained on taking an 
account and it is only after taking such an account 
that it can be said that any sum whatsoever was due 
to the opposite party. It cannot possibly be a criminal 
offence to withhold payment in the cironmatances : 

13 Beng. L. R. 307 {PB)and 20 A. I. R. 1933 Cal. 582, 

[Paras 2, 3, 5] 

(b) Penal Code (1860), S. 424 — Concealing part- 
ne^^hip books—-Partner cannot be prosecuted under 
S. 424_Partnersbip. 

A partner cannot be prosecuted under S. 424 for dis¬ 
honestly and fraudulently concealing or removing the 
books of the partnership. [Para 6] 

Partners who are joint owners of books are entitled 
to retain them and the complaining partner has no 
more right to the books than the partner who has them 
in bis possession. All that tbe former is entitled to is 
inspection of these books. There is nothing dishonest 
or fraudulent in the partner retaining these books. The 
proper remedy is a partnership suit claiming dissolu¬ 
tion and aco^B^od thus obtaining an order for pro¬ 
duction and inspection of these books. [Para 6] 

Cases referred .— 

1. (74) 13 Beng. L. R. 307 (F.B), The Queen v, Okhoy 
Koomar Shaw. 

2. (’33) 60 Cal. 1316 : 20 A. I. R. 1933 Cal. 682 : 14S 

^> 1 - -a}® Bhupendra Nath Singha T. 

Giridharilal Nagar. 

C. Taluhdar —for Petitioners. 

M. M. Sen and Surathi Mohan Sanyal — 

for Opposite Party. 

Harries G. J,—This is a petition praying that 
certain proceedings pending in the ■Court of a 
Magistrate of Dibrugarh be qnashed. It appears 
that the petitioners and the opposite party were 
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partners and it ^as suggested that the peti¬ 
tioners had converted to their own use the share 
of the profits to which the opposite party was 
entitled. It was also suggested that the peti¬ 
tioners had misappropriated or converted to their 
own use the books of the partnership. Eventu¬ 
ally the petitioners were prosecuted for offences 
under ss. 406 and 424, Penal Code. 

[2l The petitioners have urged before us that 
they cannot be prosecuted under s. 406 or s. 424 
because the parties are partners. All are joint 
owners of the partnership assets and each is only 
entitled to such part of the profits as on account 
would show is due to him. It is clear that one 
partner cannot sue another for his share of the 
profits. It has been held repeatedly that one 
partner if he desires to claim what he alleges is 
due to him from the other partners he must file 
a partnership suit, claim a dissolution of partner¬ 
ship and an account and payment to him of 
what is found due on taking the account. The 
only sum due from one partner to another is 
what is shown to be due to him after taking 
account of all the partnership transactions. 

[8] It was suggested in this case that this 
partnership had made a profit and that the 
opposite party’s share was being withheld from 
him. Whether or not this partnership made a 
profit in that particular year could only be as¬ 
certained on taking an account and further it is 
only after taking such an account that it could 
be said that any sum whatsoever was due to the 
opposite party. It cannot possibly be a criminal 
offence to withhold payment in the circumstances, 

[4] It has been held by a Full Bench of this 
Court in 13 Beng. L, B. 807^ that a partner may 
be guilty of an offence under s, 406, Penal Code. 
The decision is a somewhat theoretical one be¬ 
cause it was not held that upon certain facts 
an offence under S. 406, Penal Code had 
been established. This Full Bench decision 
was considered by a Bench of this Court in a 
fairly recent case in v60 oal. 1316,* in which it 
was held that when a partner is proved in fact 
to have been entrusted with the partnership pro¬ 
perty or with dominion over it, and has dis¬ 
honestly misappropriated it or converted it to 
bis own use, he may be convicted of an offence 
imder s. 406, Pentd Code. The Bench added, 
however, that it is difficult to conceive how such 
a situation could arise. A partner who receives 
money belonging to the partnership on account 
of himself and his co-partners does not do so in 
a fiduciary capacity. Each partner is oo owner 
of the whole of the common stock, though he 
receives or pays a share only in profits and los¬ 
ses arising therefrom, and it is difficult to con¬ 
ceive how he can be entrusted with, or have 
dftTnmiQTi over his own property or how he can 


dishonestly misappropriate it or convert it to 
his own use. 

[6] The effect of this Bench decision is that 
the Full Bench decision can have no application 
unless the partner is proved in fact to have been 
entrusted with the partnership property or with 
dominion over it and had dishonestly misappro¬ 
priated it. The Bench decision points out that 
a partner who receives money on behalf of the 
partnership does not receive it in a fiduciary 
capacity and a partner holding partnership pro¬ 
perty is not bolding it in a fiduciary capacity. 
If a partner sought to be made criminally liable 
is not holding the property in a fiduciary capa¬ 
city there can be no doubt that he cannot be 
prosecuted under s. 406, Penal Code. In the pre¬ 
sent case all that is alleged is that the petitio¬ 
ners are withholding the opposite party’s share 
of the profits. As I have said, the proper' 
method of obtaining redress in such a case is to 
sue for dissolution and account, and if on taking 
such account any sum is found due to the oppo¬ 
site party he would obtain a decree for it. Until 
such proceedings have been taken it is quite im¬ 
possible to say whether the opposite party is 
entitled to anything at all; and the criminal; 
Court does not appear to me to be the Court to 
take a partnership account. 

[6] It was urged, however, that the case clear¬ 
ly fell within s. 424, Penal Code, as the petitioners 
had dishonestly or fraudulently concealed or 
removed property. It is urged that in that 
section it is immaterial whether the property 
was the property of the petitioners themselves 
or of any other persons. Partners who ate joint 
owners of books are entitled to retain them and 
the opposite party in this case has no more right 
to the books than the persons who have them in 
their possession. All that the opposite party is 
entitled to is inspection of these books. There is 
nothing dishonest or fraudulent in the petitioners 
retaining these books. Quite clearly all the part¬ 
ners cannot have exclusive possession of these 
books at the same time, but clearly all are en¬ 
titled to inspection. That really is the complaint 
of the opposite party in this case. If he brought 
a partnership suit, claimed dissolution and 
account he could obtain an order for production 
and inspection of these books. What he really is 
doing now is bringing a criminal prosecution as 
a threat. In my judgment the facts disclosed in 
this case cannot possibly support a prosecution 
under either S. 406 or S. 424, Penal Code; and 
that being so I would allow this petition and 
quash the proceedings pending before the learned 

Magistrate. 

Blank J-I agree. 

r.g.d. Bevision allowed. 


294 Calcutta 


Nisha Kanto V. Saroj Bashini (Harries C . J .) 


A. 1. B. 


A. I. R, (35) 19^8 Calcutta 294 [C. N. 124.] 

Harries C. J. and B. K. Mukheejea J. 

Nisha Kanto Roy Chowdhury — Appellant 

V. Smt. Saroj Bashini Goho — Respondent. 

A. F. 0. O. No. 47 of 1946, Decided on 19-11-1947, 
from judgment of Gentle J. 

Contempt of Court—Suit by lessor against les¬ 
see for ejectment—Suit compromised_Under com¬ 

promise lessee undertaking to remove certain 
objectionable matter—Compromise presented to 
Court and decree passed—Lessee not acting accor¬ 
ding to undertaking—Lessee held could not be 
committed for contempt of Court. 

One A, the owner of certain premises brought a suit 
for ejectment against the lessee B on the ground that 
the latter had installed certain image on the premises 
without A’s.consent. The suit was compromised. Under 
the conDpromise B undertook to remove the image be¬ 
fore giving up possession of premises or at any time 
priortheretoon demand by A. The compromise was pre¬ 
sented to the Court and a decree was passed in terms of 
the compromise. B, however, subsequently declined to 
remove the image on demand by A and therefore A ap¬ 
plied to commit B for contempt of Court ontheground 
that he bad broken an undertaking given to the Court: 

Held, that on the true construction of the compro¬ 
mise the mere use of the word “undertake” did not mean 
a promise to Court. It was simply a solemn promise by 
B to A and the nature of that promise or undertaking 
could never be changed by reason of the compromise 
being accepted by the Court and a decree passed in its 
terms. Hence B could not be committed for contemnt 
of Court: 42 C. W. N. 203, Dissent. [Para 20] 

Case referred '.— 

1. (’38) 42 C. W. N. 203, Haricharan Dey v. Ranjit 
Kumar. 

P. B. Multerji and A. N. Roy^ior Appellant, 
dent Gupta —for Bespon- 

Harries C. J—This is an appeal from a 

judgment of Gentle J. in a case of contempt of 
Court. 

[ 2 ] The present appellant and the respondent 
had entered into a tenancy agreement in respect 
of a room in No. ia. Obhoy Goho Road. Calcutta. 
The respondent, who was the owner of these 
premises had let to the defendant one room in 
the premises as a shop in which the trade of a 
butcher was to be carried on. In that room the 
appellant installed the images of Kali and Siva 
and to this the respondent objected. Eventually 
the respondent gave to the appellant notice to 
quit the premises and brought a suit for eject- 
ment in this Court. 

[3] The suit was not contested, but on the 
WDtrary the parties came to an agreement. The ' 
terms of compromise were drafted and si^ed 
by the parties and these terms were handed in¬ 
to Court and the compromise was made a rule 
of Court. 

“■i] By the compromise the present appellant 
fw.mitted that he was a monthly tenant of the 
premsses which he used as a meat shop. He also 
adm-.tted that the images of Kali and Siva had 
Deer brought to the said shop without the con- 


sent of the respondent. He further admitted 
that this was a wrongful act on his part. The de- 
fendant then went on _ to admit that he had 
removed the image of Siva since the suit had 
been instituted and then admitted that the Kali 
image bad never been consecrated and was not 
being worshipped and in fact that ifKad only 
been placed in the shop to attract customers. 
Then follows a most important paragraph and 
I think it advisable to set out that paragraph 
in extenso: 

“The defendant hereby undertakes to remove the 
said Kali image as also all permanent brick built and 
other structures in and around the place where the 
image of Kali is situate before he gives up possession 
of the said shop room or at any time prior thereto on 
demand by the plaintiff or the owner for the time 
being of the said premises No. lA Abhoy Goho Boad.** 

[6] Then follows a term by which the present 
appellant was allowed to continue as a monthly 
tenant of this room at a rent of Es. IsAper 
month. 

[6] As I have said, the compromise was pre¬ 
sented to the Court and a decree was passed in 
terms of the compromise. 

[7] Later, the respondent called upon the 
appellant to remove this image of Kali which 
was placed in the shop. The appellant declined 
to do so and accordingly the respondent applied 
to this Court to commit the appellant for con¬ 
tempt of Court on the ground that he had 
broken an undertaking which he had given to 
the Court that he would remove the image 
when called upon to do so by the respondent. 

[8] Gentle J. who heard this application came 
to the conclusion that the present appellant had 
given the Court an undertaking to remove the 
Kali image and certain structures upon demand 
made by the respondent and as he had declined 
or neglected to do so after such demand he was 
guilty of a breEWsh of his undertaking to the Court. 
The learned Judge held that this was a case of 
contempt, committed the appellant and ordered 
that he should be detained i^i prison for a period 
of one month, though he was given a month to 
remove the image and the structures and to pay 
certain sums to the respondent in which event 
he would not be imprisoned. 

C9J On behalf of the appellant it has been con. 
tended that this committal for contempt of Court 
cannot possibly be sustained. Before the learned 
Judge it was argued that the appellant was 
under no obligation to remove the image or any 
structures until the termination of the tenancy. 
The learned Judge rightly pointed out that para¬ 
graph 6 of the compromise agreement makes it 
clear that the appellant would be bound to re¬ 
move the image and structures either before he 
vacated the premises or at any time when 
called upon to do so by tiie respondent. The 
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point made before the learned Judge has, very 
wisely, not been pressed before us. Clearly the 
respondent had a right to call upon the appellant 
to remove the image and the only question that 
we have to decide is whether his failure to remove 
the image is a breach of any undertaking given 
by him to the Court and therefore a contempt of 
Court. 

[ 10 ] The alleged undertaking given by the 
appellant is said to be contained in paragraph 6 
of the compromise and that paragraph has 
already been set out at length. It is to be observ. 
ed that that paragraph which opens with the 
W'ords "The defendant hereby undertakes to 
remove the said Kali image...” does not state 
that the defendant undertook to the Court to 
remove the image. It is merely stated that the 
defendant undertook. 

[11] It was urged before Gentle J. and again 
urged before us that there was no undertaking 
given to the Court in paragraph 6 of the com¬ 
promise. All that paragraph 6 means, it is said 
on behalf of the appellant, is that the defendant 
agrees with the plaintiff to remove the image 
before he gives up possessicn or at any time on 
demand. 

[12] The learned Judge was of opinion that the 
ordinary meaning must be given to the word 
'undertakes” and he seems to have thought that 
the ordinary meaning of the word "undertakes” 
was “solemnly promises” to a Court. 

[13] We have examined the various meanings 
of the word “undertake” in the Oxford Dictionary 
and nowhere is it said that the word “under- 
.takes” implies a promise to a Court. One of the 
meanings of the verb “to undertake” is “to give 
a formal promise or pledge.” That is, to give a 
formal promise or pledge to any one, not neces¬ 
sarily to a Court. It, therefore, follows that if the 
ordinary meaning is given to the word “under¬ 
takes” paragraph 6 should read: “the defendant 
hereby formally promises or pledges to remove 
the said Kali image...” What the respondent 
urges us to do is to read into paragraph 6 the 
words “undertakes to Court.” The words are 
not there. 

[14] It must be remembered that this com¬ 
promise agreement was negotiated between the 
parties outside Court. They were agreeing to 
certain terms and amongst other things, the de¬ 
fendant piromised or undertook to remove this 
image when called upon to do so. The agree¬ 
ment he made was not with the Court, but with 
the plaintiff respondent, and prima facie be 
undertook to remove this image with the plain¬ 
tiff respondent. 

[15] When this paragraph is to be construed 
we must bear in mind that it is found in a 
document executed by two parties, the plaintiff 


and the defendant and the promises made by 
the plaintiff are promises made to the defendant 
and vice versa. How, therefore, can the under¬ 
taking to remove the image be treated as an 
undertaking not to the plaintiff but to the Court? 
It must be remembered that the Court at this 
Stage was no party to the agreement. 

[ 16 ] Mr. Ghose who has agrued this case on 
behalf of the respondent with great force has 
urged that we must bear in mind that this agree¬ 
ment w'as arrived at with a view to presenting 
it to Court and asking the Court to pass a 'decree 
in its terms. He has contended that when that 
is borne in mind it is clear that the words “the 
defendant hereby undertakes to remove” means 
that the defendant agrees to give the Court an 
undertaking that he would remove the image. 
But I cannot see how those words can possibly 
be read into paragraph 6 of the compromise 
agreement. Even if the parties intended, as they 
did, to submit these terms to Court and to ask 
the Court to pass a decree in terms of the com- 
promise, all they intended to do was to obtain a 
decree which would enable the terms to be en- 
forced by the Court. AU that could be enforced 
were the terms actually agreed upon. 

[17] The fact that this document was to be 
submitted to Court cannot, in my view, affect 
the construction to be given to paragraph 6. If 
on a proper construction of paragraph C there is 
nothing but a promise, possibly solemn, by the 
defendant to the plaintiff, then it does not be¬ 
come anything more than such a promise when 
the document is put in Court and the Court 
passes a decree in terms of it. 

[18] It must be remembered that a compromise 
decree is nothing more than an agreement of the 
parties with the sanction of the Court super- 
added. It has really no greater sanctity than 
the agreement itself. It certainly cannot mean 
anything more than the agreement itself. 

[19] Mr. Ghose frankly admitted that if the 
words in para. 6 were “the defendant hereby 
undertakes with the plaintiff to remove the said 
Kali image”, then making that agreement a 
rule of Court could not possibly convert that 
undertaking into an undertaking to the Court. 
He did, however, contend that as the words 
“with the plaintiff” had been omitted, the mo¬ 
ment the decree was passed in consonance with 
the agreement, the words “the defendant hereby 
undertakes to remove the said Kali image” 
became “the defendant undertakes to the Court 
to remove the said Kali image”. I am quite 
unable to follow that argument or the reasons 
upon which it is based. It appears to me that 
the Court must first construe para. 6 of the com¬ 
promise and ascertain its meaning. Once that 
meaning is ascertained, the meaning oannok 
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be changed merely because a decree was passed 
in terms of the compromise. The terms of the 
decree must mean precisely the same as the 
terms of the compromise. 

[ 20 ] Gentle J. followed a single Judge decision 
of this Court in 42 G. w. N. 203.^ In that case 
the word “undertake” was used in a paragraph 
in a compromise, although there was nothing to 
suggest that the undertaking was to a Court. 
The compromise was made a rule of Court, and 
Panckridge J. came to the conclusion that the 
undertaking mentioned in the compromise was 
an undertaking to the Court. The learned Judge 
gives no reasons for so holding beyond the fact 
that the word “undertake” was used. But as I 
have stated the mere user of the word “under¬ 
take” does not mean a promise to a Court. It 
merely means a solemn promise to some one and 
where the word appears in an agreement be¬ 
tween A and B, it appears to me that if A under¬ 
takes, he obviously undertakes to B, and not to 
a Court. In Building and Land Trust (India) 
Ltd. V. Tilok Chand Surana (unreported) de¬ 
cided on 22-5-1946, Clough J. arrived at the same 
conclusion as that arrived at by Panckridge J. 
in the case I have cited and Gentle J. in the 
present case. The learned Judge appears to have 
thought that once the facts are borne in mind 
that the parties intended the agreement to be 
submitted to Court and that a decree was passed 
in terms of it, the word “undertake” when used 
in a compromise must mean an agreement by 
one of the parties to give an undertaking to the 
Court. I cannot accept that reasoning. It ap¬ 
pears to me that each case must be decided on 
its particular facts and upon the precise words 
in the compromise under discussion and cases 
are not very helpful unless the words are preci¬ 
sely similar. In the present case, it appears to me, 
on a true construction of para. 6 of the compro¬ 
mise, that there was nothing more than a solemn 
promise by the defendant to the plaintiff and 
the nature of that promise or undertaking could 
never be changed by reason of the compromise 
being accepted by the Court and a decree passed 
in its terms. 

[ 21 ] It was urged by Mr. Ghose on behalf of 
the respondent that this is the common practice 
on the Original Side. If it is then the sooner the 
practice is stopped the better. I find it difficult 
to believe that practitioners on the Original Side 
do not make it clear that an undertaking is to 
the Court and not to another party. It is true 
that the practitioners on the Original Side have 
this case of Panckridge J. in their favour, but 
in my view that case cannot be supported and 
the prai ace if it exists should cease. If one of 
the terms of compromise is that one of the par¬ 
ties should g*v6 an undertaking to the Court then 


the compromise should make it clear that Bucb 
is the case. If it does not make it clear and the 
compromise merely states that one of the parties 
“undertakes” then the ordinary construction 
must he given that that is a promise or solemn 
promise given to the other party and not to the 
Court. 

[ 22 ] In my judgment the view of the learned 
Single Judge cannot be sustained and that being 
so tbe appellant should not have been commit¬ 
ted for contempt and his committal and sentence 
are set aside. 

[23] In the result, therefore, this appeal is 
allowed. The order of the learned Single Judge 
is set aside and the application to commit tbe 
appellant for contempt is dismissed. The ap¬ 
pellant is entitled to his costs in this Court and 
in the Court below. 

B. K. Makhepjea J. — 1 agree. 

D.S. Appeal allowed* 
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Dr, Jaharlal Das — Defendant—Appellant 
V. Jitendra Nath Mandal and others — Plain¬ 
tiffs — Respondents. 

L^crs Patent Appeals Nos. 15 to 20 of 1945, Decided 
on ^•1>1948, from judgment of Chakravartti J. in 
Appeals Nos. 42 to 47 of 1942, D/- 28-8-1945. 

(a) Interpretation of statutes — Intention of 
legislature —All parts of statute must be consider* 
ed—Preamble should also be taken into considera¬ 
tion. 

In a question of construction all parts of the statute 
have to be taken into consideration and cases are not rare * 
where tbe dictionary meaning of words and phrases 
have been either enlarged or restricted and this in sab- 
stance involves addition to express words of a statute on 
ascertainment of tbe intention of the legislature on an 
examination of the whole or a great part of the statute. 
The scope and object of a statute as expressed therein 
or which could be gathered from it are importaat 
matters for consideratious in constructing a partioolar 
provision of the statute. What mischief the legislature 
intended to undo and in what manner it had aooom- 
plisbed its object are equally important matters to be 
taken into consideration. As the preamble to a statute 
Is a part of the statuie and is in the nature of a recital 
of tbe facts operative on the mind of the law-giver in 
proceeding to enact and furnishes tbe key to the under¬ 
standing of it, it also should be considered. 

[Paras 14 dc 15] 

(b) Bengal Land Revenue Sales Act (XI of 1859), 
S. 53 — Scope—Persons having separate accounts 
paying their shares of revenue are excepted from 
operation of substantive part of S. 53. 

An examination of the Act shows unmistakably that 
the legislature intended to afford sharers in estate who 
have duly paid their share of revenue, ea^ means of 
protecting their shares from eale by reason of tbe 
default of their oo-sharers. In order to give effect to this 
intention tbe opening words of S. 63 must be there 
read not in their literal sense but all the implications 
attaching to the phrase‘separate accounts opened uudee 
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Ss. 10 and lit* must be imported. The eSeot is that 
abarera who have opened separate aaoouats and who 
have duly paid their shares of the revenue as appear* 
ing in their separate aaoounts as opened under 8s. 10 
or 11 of the Aot are the only persons excepted from the 
operation of the substantive enactment in S. 63: Obiter 
in 43 C. W. N. 803, BtU on. [Para 16] 

Cases referred : — 

1. (*06) 32 Cal. 27 : 31 I. A. 176 : 8 Sar 688 (PC), 
Shyam Kumari v. Bameswara Singh. 

2. (’41) 46 C. W. N. 890 : 28 A. I. R. 1941 Cal. 702 : 
I. L. R. (1941) 2 Cal. 353 : 198 I. C. 162, Maomatba 
Nath V. Ananga Mohan. 

3« (*39) 43 0. W. N. 803, Bbramar Singh v. Umesh 
Chandra. 

Atul Chandra Gupta and Apurba Charan Mukherji 
for liadhika Ranjan Quha —for Appellarit. 

Dr. Naresh Chandra Sen Gupta, Jyotirindra Nath 
Das and Amiya Kumar Mukherjee —for Respondents. 

R. G. Mittep J.—Touzis nos. 355 and 394 of 
the twenty-four Perguoahs Collectorate were 
owned by a large number of proprietors, who in 
groups bad opened a number of separate ac¬ 
counts. Separate accounts Nos. 4 and 6 of each 
of those touzis were opened in the names of 
Kumud Mondal group and Jugal Mondal group 
respectively, and separate account No. 18 of the 
first mentioned touzi and No. 19 of the last 
mentioned touzi were opened in the name of 
Badba Binode Mandal. Badha Binode is dead 
and his estate has vested in his executor, Dr. 
Jaharlal Dass, the appellant before us. 

[2] In 1902 Badha Binode Mondal granted 
by the potta, Ex. 17, a permanent tenure of bis 
ahare in the said two touzis, as recorded in the 
aforesaid two separate accounts Nos. 18 and 19, 
to Kumud and Jugal groups of proprietors. One 
of the terms of the potta is that the tenure-holders 
are to pay out of the reserved rent the revenue 
payable in the grantor’s share to the Collector 
as it fell due and to pay the balance as munafa 
to him. The tenure-holders further made them¬ 
selves liable to pay damages to the grantor, if 
for their default in the payment of revenue for 
separate accounts nos. 18 and 19 the grantor’s 
sh^re in the estates was sold by the Collector. 

[3] Badha Binode held six sub-tenancies under 
this permanent tenure. Kumud and Jugal groups 
paid the revenue for kist January 1932 payable 
for separate accounts Nos. 18 and 19 but did not 
pay the revenue payable in respect of their own 
shares in the two touzis, namely for separate 
accounts Nos. 4 and 6. Other proprietors of 
some other separate accounts also failed to pay 
their share of the revenue for the said kist, with 
the result that all the separate accounts in de¬ 
fault were advertised for sale by the Collector 
and in terms of S. 13, Bengal Land Revenue 
Sales Act (ll [Xi] of 1859 hereafter called the 
Aot) the Collector put up for sale in the first in- 
Stance one separate account in default of each 


of the those two touzis. The learned advocate 
appearing for the respondents tells us that sepa- 
rate account No. 2 of touzi No. 355 and No. 1 of 
touzi No. 394 were the separate accounts which 
were put up to sale by the Collector in the first 
instance. This fact is not admitted by the ap¬ 
pellant’s advocate and there are at present no 
materials on the record which would enable us 
to say whether the respondents’ advocate’s state- 
ment is correct or not, as the sale papers of the 
Collector which we are toldl were produced in 
the Court of first instance have been taken back. 
The point is not however material in the view 
we are taking of s. 53 of the Act. Tbe highest 
bids offered did not, however, cover the arrears 
of revenue due for the shares put up for sale in 
tbe first instance with the result that tbe Collector 
stopped the sale and made tbe declaration in 
terms of para. 1 of s. 14 of the Act. No recorded 
proprietor of tbe touzis exercised the option of 
purchase with tbe result that all tbe separate 
accounts were merged into one account and it 
was then found that tbe entire estates were in 
arrears. They were accordingly put up for sale 
on 20-6*1932 and were purchased by Bholanath 
Mondal. The respondents Jitendra Nath Mondal 
and others are tbe legal representatives of Bbola- 
nath Mandal. It has been found by all the 
Courts that Bholanath was a benamdar of 
Kumud and Jugal groups. These six appeals 
before us are in respect of one rent suit brought 
by Bholanath Mondal for the years 1339 to 1345 
in respect of tbe six sub-tenancies which Badba 
Biuode held under the permanent tenure created 
by Ex. 17. His case is that as purchaser of the 
entire estates at a revenue sale be had tbe right 
to annul and had in fact annulled the permanent 
tenure and so he had become tbe immediate 
landlord of tbe said six sub-tenancies. Tbe learned 
Subordinate Judge in whose Court the said rent 
suit was filed and the learned Additional District 
Judge OD appeal dismissed tbe suit. On further 
appeal our learned brother Chakravartti J. 
decreed the suit for the years 1343 to 1345. He 
dismissed the plaintiff’s claim for the years 1339 
to 1342 on the ground that the aforesaid perma¬ 
nent tenure bad been annulled only on 2 Qd 
Bysack 1343. He held that though in the writ¬ 
ten statement the defendant sought to resist tbe 
claim of the plaintiff on two independent grounds, 
one of them only had to be considered, because 
the other was not “pursued by him in the course 
of the trial.” It would be convenient at this 
stage to summarise the defence and the findings 
of the Courts below and of our learned brother. 
Tbe defendant pleaded : 

(1) (a) "that Bholanath Mandal tbe purchaser at the 
revenue sales, was the benamdar of Eumud and Jugal 
groups.” 
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[ 4 ] This was denied by the plaintiff but the 
Courts below found that he was their benamdar 

and our learned brother upheld that finding. 

(b) that the plaintiO, being the bcnamd&r of the 
Co-proprietors, who were themselves defaulters, bad do 
right to annul the permanent tenure; 

[ 5 ] The Courts below held that he had not 
the right, but our learned brother held that he 
was entitled to annul. This point depends upon 
the construction of S. 53 of the Act. 

(c) that the plaintiff bad not in fact annulled the 
permanent tenure; 

[6] The learned Subordinate Judge and the 
Additional District Judge held that the plain¬ 
tiff had failed to prove that he had in fact an. 
nulled the permanent tenure before the institu¬ 
tion of this suit for rent. Our learned brother 
held that it bad been annulled on the 2Dd 
Bysack 1343. This conclusion of our learned 
brother has not been challenged before us by 

the defendant appellant. 

(d) that in an; event the claim for rent for the years 
1339 to 1341 was barred by limitation. 

[ 7 ] The learned Subordinate Judge held that 
the claim for 1339 only was barred. The learned 
District Judge did not deal with this point and 
it seems that this point was not pressed before 
our learned brother. As he has granted a decree 
from the year 1348 and as there is no appeal by 
the plaintiff from his judgment the question of 
limit-ation is not material. 

(II) that Eumud and Jugal groups brought about the 
revenue’ sale by not paying their share of the revenue 
for Kist January 1932 with the fraudulent object of 
getting rid of their liability to pay rent payable for the 
permanent tenure which they held under Badba Binode 
Mandiil by virtue of the potta Ex. 17. 

[8] Our brother observed that the defendant 
did not put forward any defence based on bis 
rights as co-proprietor of the estate, but a de. 
fence of this nature was only “suggested” in 
para. 9 of the written statement. It was not 
however pursued in the course of the trial in the 
Courts below. We would quote his actual words 
later on. 

[ 9 ] After making these observations be pro. 
oeeded to say that be could not agree with the 
contention of the plaintiff's advocate 

“that the real, or at least the only, cause of the sale 
was not their default. Other factors (which we take to 
mean the defaults of other co-proprietors) undoubtedly 
contributed of the touzis, but none of them was a 
breach of duty on the part of anybody else and at the 
beginning of them all was the default of the purchaser, 
of which the other factors were consequences. It is not, 
however, necessary for me to pursue this matter further, 
since the present case falls to be judged not by the 
rights which co-sharecs who have not purchased may 
have against the co-sharer who has, but by the rights, if 
any, which a subordinate tenure-holder ora sub-tenant 
has against a co-sharer purchaser, or, to put it in another 
way, the rights which he has against the former under 
certain specific provisoes of law.” 

At p. 9 of the typed copy of his judgment he 
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further observed thus : 

"With the plaintifi eliminated, (because he found 
that be was the benamdar of Kamud and Jogal 
groups) the essential facts are that the estates were 
purchased by certain co-sharers who held sererate ao. 
counts and for whose default they were sold. After 
their purchase, they claim to have annulled a tenure 
held by themselves under another co-sbarer whose share 
of the revenue they were bound under tbe terms of the 
lease to pay and which they bad duly paid. The default 
was in respect of their own shares bat it was not found 
that the default was intentional or fraudnlent. It would, 

I believe, make for clarity if I indicate at this stage one 
question which might have been raised on the above 
facts but was not. The defendant, besides being a sub* 
tenant-also*represents the proprietary interest of the 
co-sbarer who created tbe tenure claimed to have been 
annulled; indeed even as a sub-tenant he represents 
that co-sharer. But he did not put forward any de¬ 
fence based on Ais rights as a co-sharer proprietor^ It 
was not contended by him that there was in this case 
such a lapse from tbe standard of good faith and can¬ 
did dealing which one co-sharer owed to another that 
the purchase by Eumud and Jugal groups must be held 
to be a purchase on behalf of all tbe 00 -sharers, and 
that the proprietary interest of Badba Binode being 
saved from extinction the tenure created by him would 
be saved from annulment. A defence on those lines 
was suggested in para. 9 of tbe written statement.” 

[10] In making the observation which we 
have underlined (here italicised) above, we 
assume our learned brother to mean only that a 
specific defence on the lines indicated was not 
adopted in tbe course of trial. 

[11] Paragraph 9 of the written statement 
begins with a definite charge—a charge of fraud 
against Kumud and Jugal groups. Therein the 
defendant states that: 

"With a view to avoid payment of the rent payable 
for tbe permanent tenure or to cause obstruction to ite 
realization Eumud and Jugal groups in collnsion with 
tbe other coshaiers of tbe late Badba Binode Mondal 
did not pay revenue due for their separate accounts, 
caused the separate accounts to be put for sale iu the 
first instance and then acting in collusion with each 
other bad the entire touizs sold at tbe revenue sale and 
had them purchased in tbe benami of the plaintiff. In 
these circumstances tbe said persons or the plaintiff are 
in law the trustees for the defendant and Eumud and 
Jugal groups cannot in law claim the rights of a pur¬ 
chaser at a revenue sale of an entire estate. In fact tbe 
said purchase by them is to be reckoned as a purchase 
as trustees and on behalf of tbe defendant, and they 
are bound to execute a recoDveyance in favoox of the 
defendant.” 

[ 12 ] In view of these specific statements we 
hold that tbe defendant did plead in the written 
statement an alternative case based on absence 
of fair and candid dealing on the part of his 
cosbarers of Kumud and Jugal groups. We, 
however, agree with our learned brother that 
this case was not developed by the defendant in 
the lower Courts on the lines of this paragraph 
of the written statement, with tbe result that 
those Courts did not deal with the evidence that 
would have had a bearing on tbe question as to 
whether there was fraud or absence of fair and 
candid dealing on the part of Eumud and JugaL^ 
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groups and did not arrive at a finding on the 
point. Those persons bad paid Badha Binode*s 
share of the revenue, which they as permanent 
tenure-holders were bound to pay under the 
terms of the potta Ex. 17 but bad not paid their 
own shares. That looks suspicious but a finding 
cannot be baaed on suspicion and so without 
examining the whole evidence on the record we 
ourselves cannot record a finding. The Court of 
first instance no doubt came to the conclusion 
that the purchase made by Kumud and Jugal 
groups at the revenue sales enured for the bene, 
fit of the defendant, but that conclusion was 
rested by it on the ground that the bar at on 
them by Ex. 17 to pay Radha Binode’s share of 
the revenue made them trustees and agents of 
the defendant. The case was put apparently on 
the principle that a purchase by a trustee en¬ 
ures to the benefit of the trust estate and that 
by an agent to the benefit of bis principal. The 
Court of first instance did not hold that fraud 
or want of fair and candid dealing on the part 
Ol those two groups made them trustees for the 
defendant. In fact as we have already said there 
is no finding of fraud or absence of fair and 
candid dealing on the part of those two groups 
by any of the Courts below. The lower appellate 
Court proceeded on exactly the same lines as the 
trial Court. We have already noted the fact 
that several other separate accounts were in 
default, and that from the record as it stands it 
is not clear which separate account was put up 
to sale in the first instance. It would have been 
necessary to remand the case for the purpose of 
further investigation into facts in order to decide 
the alternative case of the defendant as set out 
in para. 9 of the written statement, but we are 
relieved of pursuing that course, because in our 
opinion the appeals ought to succeed on the other 
question, namely whether the purchaser of an 
entire revenue paying estate, who himself is a 
defaulter, but who had opened a separate ac- 
count acquires the estate free from encumbrances 
and with the right to avoid under-tenures when 
the entire estate was sold under the provisions 
of S. 14 of the Act. 

[13] The Act draws a broad distinction be- 
tween the cases where an entire estate and where 
a share recorded in a separate account is sold 
for non-payment of revenue. In the first case, 
the general provision is, subject to an exception, 
that such a purchaser acquires the estate free 
from encumbrances and with the right to annul 
all under-tenures etc. which do not fall within 
the proviso to s. 87 and in the last mentioned 
case he acquires the share subject to encum- 
brances, and does not acquire any greater rights 
than the defaulter had. The exception in the case 
of a sale of an entire estate is where tho entire 


estate bad been purchased by any one of the 
former recorded or unrecorded proprietors or 
when it had passed to them from a stranger pur¬ 
chaser. In such cases encumbrances subsist, as 
also under-tenures, which the former proprietors 
could not have annulled. This is the substan¬ 
tive enactment in S. 53. For this purpose it 
would not matter whether the former proprietor 
so purchasing the entire estate had paid what would 
vis a vis bis co-proprietors be regarded to be 
his share of the liability. The substantive enact¬ 
ment in S. 53 is a proviso to the substantive 
enactment in S. 37. This is our learned brother’s 
opinion, and it has been so held by the Judicial 
Committee of the Privy Council in 32 oal. 27.^ 
No exception can also be taken to the further 
proposition laid down by our brother that S. 53 
has a proviso or exception to itself, and that the 
effect of that proviso is to bestow on the person 
who comes within it the rights defined in S. 37 
of the Act. That must be the effect, for an exception 
to an exception restores the main enactment. 
The point for consideration is, however, what is 
the precise scope of the exception contemplated 
in S. 53. 

[I 4 l Proceeding on the words of the section 
’’Excepting shares with whom the Collector, 
under ss. 10 and 11 of the Act, had opened 

separate accounts.” our learned brother 

held that all co-proprietors who had opened 
separate accounts, be they defaulters or not, fall 
within the exception, as no distinction has been 
made by the legislature between defaulters and 
co-proprietors who bad duly paid their share of 
the revenue as shown in their separate accounts 
and those who have not, and that it would not 
be right in construing a statute to add any word 
or phrase. In coming to this conclusion be took 
into consideration sections 37 and 63 of the Act, 
but made no* reference to the'preamble or to the 
Bchsme of the Act. In a question of construc¬ 
tion all parts of the statute have to be taken into 
consideration and cases are not rare where the 
dictionary meaning of words and phrases have 
been either enlarged or restricted—and this in 
substance involves addition to express words of a 

statute_on ascertainment of the intention of 

tbe legislature on an examination of the whole 
or a great part of the statute. The scope and 
object of a statute as expressed therein or which 
could be gathered from it are important matters 
for considerations in construing a particular 
■ provision of the statute. What mischief the legis- 
lature intended to undo and in what manner it 
had accomplished its object are equally import- 
ant matters to he taken into consideration. 

[I 5 l As the preamble to a statute is a part of 
tbe statute and is in the nature of a recital of 
the facts operative on the mind of the law giverj 
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in proceeding to enact and furnisbea the key to 
the understanding of it, we will first refer to a 
portion of the preamble to the Act. After refer¬ 
ring to the various other objects which the 
legislature had in view it states that: 

"Whereas it is expedient to aSord sharers in estates, 
who duly pay their share of the Sadar Jama of their 
estate, easy ineacs of protecting their shares from sale 
by reason of the default of tbelr oo'sbarers. .. 

An esamination of the Act shows unmistakably 
that the legislature intended to fulfil this object 
in a particular way, namely through the machi- 
nary of “separate accounts” which is a creation 
of the Act. Sections 10 and il authorise the 
opening of separate accounts. Section lo deals 
with separate accounts in respect of a share in a 
revenue paying estate held in common tenancy 
and the other section with separate accounts 
where a co-proprietor bolds specific lands in bis 
share. In either case where the co-proprietor 
wishes to pay bis share of the revenue separate¬ 
ly he can apply to the Collector for opening a 
separate account in bis name. As soon as bis 
application is allowed by the Collector the liabili. 
ty for sale and not the liability to pay according 
to Dowl Kistibandi is separated from the date of 
the Collector's order. This is the meaning of the 
last sentences of Ss. lo and li of the Act. 46 c. 
W. N. 890.* The result is that revenue continues 
to be a first charge on the entire estate but by 
separating the liability for sale through the ope¬ 
ning of a separate account tbe legislature affords 
the co-proprietor who has duly paid bis share of 
tbe revenue easy means of protecting his share 
from sale occasioned by the default of bis co¬ 
sharer or co-sbarers at the same time however safe¬ 
guarding the rights of the Government in respect 
of the revenue demand. This object is effected 
through 8s. 13 and 14 of the Act. Only the share 
in default is to be advertised for sale and to be 
put up to sale in tbe first instance. If tbe bid 
clears up the Government demand the dues of 
tbe Government is satisfied at tbe same time the 
share of the co proprietor who has paid his share 
of the revenue appearing in his separate account 
is saved from sale. But in as much the purcha- 
ser of the share in default gets the share subject 
to encumbrances and so to say steps into the 
shoes of tbe defaulter tbe share so put up to sale 
may be so heavily encumbered as not to attract 
bidders. If such a contingency happens the co- 
proprietor who baa duly paid his share is afford¬ 
ed an opportunity of saving his share from sale 
by buying the share in default for tbe amount of 
the Government demand. This is para. 2 of 
B. 14. Tbe word “other” in the phrase “unless the 
other recorded sharer or sharers” occurring in that 
paragraph clearly refers to a sharer or sharers 
other than a sharer in default. Here also if a sharer 


who is not in default exercises tbe option of pur¬ 
chase of the share in default he gets the share sub¬ 
ject to encumbrances etc., for S. 14 is also mention¬ 
ed in S. 54 of the Act. If the share in default is 
heavily encumbered, it may be he is not likely to 
exercise that option, but tbe Government most 
have its dues in any event. So as a last resort the 
Collector is authorised to sell tbe entire estate if on 
merging tbe accounts there is arrears, and the 
sharer who has duly paid bis share as appearing 
in the separate account opened in his name is 
offered an inducement to purchase the entire 
estate by giving him greater rights than that of 
a recorded or unrecorded proprietor who by 
purchase directly or indirectly gets back his 
estate, namely the rights of a stranger puicbaser 
of an entire estate as defined in S. 37 of the Act. 
By his purchasing tbe entire estate be, so to say, 
saves bis share in the estate and at tbe same 
time Government dues are satisfied. 

[16] This, in our judgment, is the intention ofi 
the legislature which can be gathered from the 
scheme of tbe Act and so for giving effect to that in¬ 
tention tbe opening words of s. 63 must be 
there read not in their literal sense, as has been 
done by our learned brother, but all tbe implica¬ 
tions attaching to the phrase “separate accounts 
opened under ss. 10 and ll” must be imported. 
Tbe effect is that sharers who have opened sepa¬ 
rate accounts and who have duly paid their 
shares of tbe revenue as appearing in their sepa¬ 
rate accounts as opened under Ss. 10 or 11 of the 
Act are the only persons excepted from the ope. 
ration of tbe substantive enactment in S. 63. 
This view of ours is supported by the obiter 
dictum in 43 c. w. N. 803,* to which one of us 
was a party. 

[17] The result is that all these appeals are 
allowed and tbe suit for rent is dismissed with 
costs throughout. 

[18] Sharpe J.— I agree. 

B.O.D. Appeal allowed, 

A. I. R. (39) 1948 Caloatta 300 [0. N. 126.] 

Lodge J. 

The Governor-General in Council — Defen¬ 
dant — Petitioner v. Kishengopal Bkartia — 
Plaintiff—Opposite Party, 

Civil Kevn. No. 1761 of 1947, Decided on 20-2-1948, 
from order of Munsif, 1st Court, Asansol, D/- 80-6-1947. 

(a) Railways Act (1890), S. — Risk Note ‘B’ 
Proviso — Claim for non-delivery — Package 
adnaitted to be defective under Risk Note A — 
Claimant failing to prove that it was packed in ac¬ 
cordance with Tariff instructions or that there were 
no such instructions — Proviso is not applicable- 
claimant must prove misconduct of railway ser¬ 
vants. 

In a claim against a Railway company for non-deli*- 
very or short delivery, a claimant who wishes to take 
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refuge under the proviso to Bisk Note '£* has to show 
in the first instance either that there are no instructions 
in the Tariff or that the package vras packed in accord* 
anoe with the instructions laid down in the Tariff* 
Where the claimant has admitted by executing Bisk 
Note that the package is defective and has omitted 
to show that in spite of the admitted defects the consign* 
meat was packed in accordance with the icstructions 
laid down in the Tariff or to show that no instructions 
have been laid down the proviso to Risk Note 'B* can¬ 
not be applied and the burden of proof in such a case 
would be on the claimant to show that the loss or 
damage arose from negligence or misconduct on the 
nart of the Railway Administration or its servants. 

[Para 4] 


(b) Railways Act (1890), S. 72 — Risk Note ‘£’— 
Suit for compensation for short delivery — Dis¬ 
closure by Railway that goods were transhipped in 
its entirety Irom one Railway to another in a sealed 
wagon—Seal found intact at destination—Shortage 

in goods_In circumstances of case inference of 

misconduct on part of Railway administration held 
could not be drawn. 


A consignment of a number of bags oontaining 
mustard seed was booked under Bisk Notes *A' and '£’ 
from B on one Railway to reach the destination S on 
another Railway. At the destination two of the bags 
were found out and there was a shortage by about 4 
maunds. The consignee sued the Railway for compensa* 
'tion alleging negligence or misconduct on the part of 
Railway administration. The evidence given by the 
Railway administration showed that the goods were 
transhipped in their entirety and good condition from 
one railway to the other and they were placed in a 
wagon which was sealed. That wagon arrived at the 
destination with its seal intact. When it was opened the 
fall number of bags were found but two of the bags 
had been cut. The finding of the lower Court was that 
the loss must have occurred through two of the bags 
being cut and the mustard seed leaking out through the 
cuts and falling through crevices of the wagon: 

Beld that in the circumstances of the case there was 
a complete disclosure of all the necessary facts within 
the knowledge of the Railway Administration which 
could have any bearing on the case and the facts dis¬ 
closed did not warrant an inference that the loss or 
damage was due to the misconduct or negligence of the 
Railway servants. In the absence of proof by the con¬ 
signee as to the negligence or misconduct on part of 
Railway administration the claim could not be sustain- 
^ [Para 4] 


1. (’30) 25 A. I. R. 1938 P. C. 67 : I. L. B. (1938) 2 
Cal. 72 : 32 S. L. R. 374 : 65 I. A. 66 : 173 I. C. 15 
(PC), B. N. Rly. Co. Ltd. v. RuttanjL Bamji. 

Bkabesh Narayan Bose — for Petitioner. 

Jagadish Chandra Ghose — for Opposite Party. 

Order. — 'Ihia rule has been obtained by the 
defendant Railway Company and it arises out of 
a suit for compensation for non-delivery of 
mustard seeds despatched from Alwar on the 
B. B. & 0.1. Railway to Raniganj on the E. I. 
Railway. 

[ 2 ] The material facts are as follows: 898 
bags of mustard seeds ^ere booked from Alwar 
on the B. B. & 0. I. Railway by one Rampat- 
mal Jaharmal to Raniganj on the E. I. Railway. 
The railway receipt was subsequently transfer- 
kred to Kishengopal Bhartia, the plaintiff who 


took delivery of such bags of mustard seeds as 
subsequently arrived at Ranigunj. At the time 
of delivery it was found that there were cuts in 
two of the bags and that consequently there was 
a shortage of 3 mds. and SO seers of mustard 
seeds. The plaintiff sued the Railway Company 
claiming Rs. 72/14 as the value of the mustard 
seeds plus interest alleging that the shortage was 
due to the negligence and misconduct of the 
servants of the Railway Administration. When 
the goods were booked at Alwar the consignor 
executed Risk Notes “a” and *'b”. The suit was 
decreed in full by the learned Munsif against 
the E. I. Railway Company. The East India 
Railway Company obtained a rule from this 
Court. When the rule was heard the suit was 
remanded to the Court of first instance to allow 
the parties to adduce further evidence as to the 
manner in which the goods were booked and the 
manner in which they were dealt with by the 
Railway Company from the time of the booking 
to the time of delivery. On behalf of the plain¬ 
tiff evidence was given to the effect that the 
goods were packed in new and doubly sewn 
bags of sound condition but this evidence was 
disbelieved by the learned Judge of the Court of 
Small Causes. On the other hand, evidence was 
given by witnesses on behalf of the Railway 
Administration first as to the packing of the 
goods at Alwar, secondly as to the transhipment 
of the goods at Agra East Bank Station from the 
B. B. & C. I. Rly. wagons to the wagons of the 
E. I. Rly.. and the witness who deposed to this 
transhipment, viz., Zainul Abedin (d. w. 2 ) 
deposed that the consignment was then in sound 
condition. The witness also deposed that the 
bags were placed in a wagon and the wagon was 
sealed. A third witness for the Railway Com- 
pany, Kapil Deo Narayan Prosad (D. W. 3) de¬ 
posed that when the goods were unloaded at 
Ranigunj the seals on the wagon were found 
intact but when the bags were taken out two of 
the bags were found to have cuts and there was 
a shortage of 3| mds. On this evidence the 
learned Judge in the Court of Small Causes held 
that Risk Note "a*’ was not applicable, that 
under Bisk Note “b” the Railway Company 
was bound to make full disclosure, and as full 
disclosure had not been made, the Railway Com¬ 
pany could not get immunity under Risk Note 
“b”. He held that the loss undoubtedly occurred 
while the goods were in the possession of the 
East Indian Railway Administration and he 
held that the circumstances indicated that the 
shortage was due to negligence and misconduct 
of the servants of the East Indian Railway 
Company. He accordingly decreed the suit in 
full with costs. The Railway Company have ob¬ 
tained this rule. 
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[3] A number of questions has been raised. 
It has been argued on behalf of the petitioner 
that there is no material on record to show that 
the proviso to Risk Note “b” is applicable at all 
in the present case and, therefore, the Railway 
Company had no duty to make disclosure as to 
how the consignment was dealt with throughout. 
Secondly, it has been contended that even if 
there was such a duty on the Railway Company, 
the evidence that has been given is a complete 
disclosure of all the material facts within the 
knowledge of the Railway Company and that no 
other disclosure has been asked for or could 
possibly have been made, Thirdly, it has been 
argued that on the facts established there is no 
material to justify the inference that the loss 
was due to negligence or misconduct of the 
servants of the Railway Company. Fourthly it 
has been argued that the learned Judge in the 
Court of Small Causes was not justihed in mak. 
ing a decree for interest prior to the date of the 
institution of the suit. 

[ 4 ] It is convenient to take the first three 
arguments together and to consider the effect of 
Risk Notes “a" and “b” in a case like the pre. 
sent one. It was held at the time when the order 
of remand was passed that Risk Note “a” in 
itself was not applicable in this case but was 
only applicable to cases where the goods arrived 
at the destination in a damaged condition. The 
Risk Note ‘*a" itself is not applicable to cases of 
non-delivery; but the fact remains that the con¬ 
tract governing the dealings of parties is Risk 
Note “a” plus Risk Note "b’*; Under Risk Note 
"b” the consignor undertakes to hold the Rail¬ 
way Administration harmless and free from any 
loss or damage to the consignment except upon 
proof that the loss or damage arose from the 
misconduct on the part of the Railway Adminis¬ 
tration or its servants provided that in certain 
cases the Railway Administration shall be bound 
to disclose to the consignor bow the consignment 
was dealt with throughout the time it was in its 
possession or control. Question 1 , therefore, is 
whether it has been‘shown in the present case 
that this proviso is applicable. It is admitted 
that no proof has been given by the plaintiff to 
show that the loss or damage arose from the 
misconduct on the part of the Railway Adminis¬ 
tration or its servants and unless an inference 
can be made from the disclosure subsequently 
given by the Railway Company this suit is 
bound to fail. The proviso is divided in two 
parts; the first part (a) has no application in the 
present case. The second part (b) reads as follows: 

“(b) Pilferage from a package or packages forming 
part of the said consignment properly packed as in (a) 
when such pilferage is pointed out to the servants of 
the Railway Administration on or before delivery.” ' 


It is conceded in the present case that there 
might have been pilferage from the two bags. It 
is conceded that pilferage was pointed out to the 
servants of the Railway Administration on or 
before delivery. Therefore, if the said consign¬ 
ment was properly packed as in (a), it follows 
that there was a burden upon the Railway Com¬ 
pany to make the necessary disclosure. We have, 
therefore, to consider in the present case whether 
the consignment was proved to have been pro- ' 
perly packed as in (a). In (a) occurs the follow¬ 
ing provision : 

“consignment packed in accordance with the instruc¬ 
tions laid down in the TariS or where there are no such 
instructions, protected otherwise than by paper or 
other packing readily removable by hand.” 

In the present case there is no evidence whatever 
to the effect that the packing was in accordance 
with the instructions laid down in the Tariff and 
^ there is no evidence that no such instructions 
are laid down in the Tariff. .On the other hand 
Risk Note ‘*a’* was admittedly executed and 
formed part of the contract and Risk Note “a” 
contains an admission that the package was, 
defective. It must be taken as conclusive for 
the purposes of the present case that the package 
was not packed in accordance with the instruc¬ 
tions laid down in the Tariff but the burden was 
on the claimant in the first instance to show 
either that there are no instructions in the Tariff 
or that the package was packed in accordance 
with the instructions laid down in the Tariff. 
Strictly speaking, if the claimant makes no 
attempt to show that the package w'as packed in 
accordance with the instructions laid down in 
the Tariff or that there were no such instructions, 
the claimant is not entitled to claim that the 
provisions of the proviso in Risk Note B are 
applicable; and further it seems to me that 
where the claimant has admitted by executing 
Risk Note A that the package is defective and 
has omitted to show that in spite of the admitted! 
defects the consignment was packed in accor-l 
dance with the instructions laid down in thel 
Tariff or to show that no instructions have beenl 
laid down, the proviso cannot be applied, Itj 
seems to me obvious in the present ease that thel 
claimant was not entitled to take refuge under/ 
this proviso; and the burden of proof was on! 
him to show that the loss or damage arose fromi 
misconduct on the part of the Railway Admini-j 
stration or its servants. No such evidence wasj 
given and therefore if no evidence had been giVbn 
by the defence, in my opinion, the suit ought to 
have been dismissed. In the present case, how- 
ever, evidence was given by the defence and 
evidence of disclosure was made. The learned 
Judge in the Court below has held that there 
was no full disclosure, and from the omissions 
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in the disolosure hsa held that the reasouable 
inferenoe is that the loss or damage was due to 
misoonduot or negligence of the Bailway Admini¬ 
stration or its servants. I am unable to accept 
this view. The evidence on record shows that 
the goods were transhipped apparently in their 
entirety at Agra East Bank Station and they 
were placed in a wagon which was sealed. That 
sealed wagon arrived with the seals intact at 
Raniganj. When it was opened at Ranigunj the 
full number of bags was found but two of the 
bags had been out. It is clear therefore that the 
sealed wagon must have continued sealed through¬ 
out and there could be no question of an 
opportunity having arisen for the seals to be 
removed, goods abstracted and new seals affixed. 
For if that had occurred, it is incredible that 
merely two bags could have been cut open and 
a comparatively small portion of the goods 
abstracted. The evidence of d. W. 3 shows that 
on arrival the complete number of bags was 
found at Ranigunj. This evidence has not been 
disbelieved, and this evidence, if true, makes it 
perfectly clear that the loss did not occur after 
the wagon was unsealed at Ranigunj and the loss 
must have occurred between the sealing of the 
wagon at Agra East Bank and the unsealing of 
the wagon at Ranigunj. The learned Judge in 
the Court below accepted this view, and apparent¬ 
ly held that the loss must have occurred through 
two of the bags being cut and the mustard seeds 
leaking out through the cuts and falling through 
the crevices of the wagon. If this is what happen¬ 
ed it is perfectly cleat that no evidence by the 
Railway Company as to the manner in which the 
consignment was dealt with between Agra East 
Bank and Ranigunj would explain this loss and 
the fact that it occurred in this manner does 
not indicate in any way that it was one or more 
of the Railway Company’s servants who was 
negligent or who misconducted himself and 
thereby caused the loss. Unless it can be shown 
that it is the duty of the Railway Company to 
provide wagons without crevices, it is obvious 
the Railway Company cannot be held respon¬ 
sible for the acta of a thief who succeeds in 
inserting a knife between the crevices of a wagon 
and causing small things like mustard seeds to 
leak out and be lost to the consignor. In my opinion 
in the circumstances of the case if the evidence 
is true, there was a complete disclosure of all the 
necessary facts within the knowledge of the 
Railway Administration which could have any 
bearing on the case and the facts disclosed did not 
warrant an inference that the loss or damage 
^8 due to the misconduct or negligence of the 
£iiway servants. 

I [6] In this view I am satisfied that the suit 
Mght to have been dismissed. 


[6] With regard to the question whether in¬ 
terest prior to the institution of the suit can be 
charged, this matter was considered in the case 
in A. I. R. 1938 P. O. 67^ and it was there point¬ 
ed out that interest prior to the institution of the 
suit can only be awarded in certain specified 
classes of cases. The learned Judge in the present 
case did not consider whether the present case 
was one of those indicated in the judgment of the 
Privy Council. In view of my opinion, however, 
that the case should bo dismissed in its entirety 
it is not necessary for me to consider whether if 
the case had been decreed interest prior to the 
institution of the suit should have been awarded 
or not. 

[7] In the result, therefore, the Rule is made 
absolute. The judgment and decree of the learn¬ 
ed Judge of the Court of Small Causes is set aside 
and the suit is dismissed with costs—hearing fee 
one Gold mohur. 

K.S. Rule made absolute. 

I. R. (35) 1948 Calcutta 303 [C. N. 127.] 
B, C. Mitter and Sharpe JJ. 

Golam Mostafa Ghaudhury and others — 
Appellants v. Munsir Bap and others — i?es- 
pondents. 

Privy Council Appeals Nos. 19 of 1944 and 8 of 1945, 
Decided on 22.12-1947. 

•High Courts (Bengal) Order (1947), Art. 13, 
para. (3) _Para. 3 does not apply to Privy Coun¬ 

cil appeals pending in Calcutta High Court on 
appointed day. 

Paragraph 3 of Art. 13, High Courts (Bengal) Order 
1947, is not applicable to Privy Council appeals pen¬ 
ding in the Calcutta High Court on the appointed day, 
that is, 15.8-1947, and the Calcutta High Court still 
retains jurisdiction in respect of tbem, though the sub¬ 
ject-matters thereof are situated in the Province of 
East Bengal and the Court of origin is also within that 
Province. [Para 4} 

Dr. Sen Gwgta and Purnendu Choiidhury — 

for Appellams (in P. 0. Appeal No. 19). 

Birendra K. De and Nalini Mohan Dam — 

for Respondents (in P. C. Appeal No. 19), 

M. Asir for Ashrafuddin Choudhury-^iot Appellants 

(in P. C. Appeal No, i>). 

Birendra K. De and Ta^adhir K. Roy Dastidar — 

for Respondents (in P. C. Appeal No. 8). 

Judgment. — The question for consideration 
in both the appeals ia the same, namely whether 
this Court or the High Court established for the 
Province of East Bengal has jurisdiction to deal 
with the applications made therein. In the first 
case the application is for extending the time to 
put in the amount of paper book costs due on 
a supplementary estimate. In the second case 
the application relates to the appointment of a 
guardian-ad-litem of a minor respondent. In 
both the cases the subject-matter of the suits is 
land situate in that part of the District of Sylhet 
which is within the territory assigned to the 
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Dominion of Pakistan and the Courts of origin 
are situated within that Dominion. In both the 
cases, this Court passed the decrees and gave 
the certificates under a. 110 , Civil P. C., before 
15-8-1947, “the appointed date", and the appeals 
to His Majesty in Council were finally admitted 
before that date. The records, which are to be 
printed in India, have not been printed yet, and 
eo they have not been transmitted to England. 
On these facts the question is whether these two 
Privy Council appeals stand transferred to the 
High Court established at Dacca. If that is the 
position, this Court’s jurisdiction to deal with 
any matter which relates to these two appeals 
bad ceased from “the appointed date”. As the 
question is of general importance we took time 
to consider the matter after the learned Advo. 
cates had exhaustively argued it from various 
aspects. The question ultimately depends upon 
the construction of Art. 13, para. (8), High Courts 
(Bengal) Order, 1947, (hereafter called the Bengal 
Order). But for the purpose of construing that 
paragraph we have to take into consideration 
Art. 12 of that Order, Art. 3, High Court (Cal¬ 
cutta) Order 1947, (hereafter called the Calcutta 
Order), some clauses of the Letters Patent of 
the Calcutta High Court; Rr. 11 , 13 and 51 of 
the Judicial Committee Rules, 1926, promulgated 
by the Order in Council dated 2-5-1925 and 
paras. 6 and 10 , India (Adaptation of Existing 
Laws) Order, 1947. 

[ 2 ] The first thing of importance to notice is 
that by Art. 3 of the Calcutta Order, the High 
Court in Calcutta continues to exist as before 
and continues to have, save as expressly pro¬ 
vided for by the Bengal Order, all such original, 
appellate and other jurisdiction as it had im¬ 
mediately before 16-8-1947. Article 12 of the 
Bengal Order refers to appeals to His Majesty 
in Council and defines the law to be applied to 
such appeals as would be coming from the High 
Court of East Bengal. It does not in our opinion 
deal with the jurisdiction such as the Calcutta 
High Court had in respect of appeals to His 
Majesty in Council after the certificate bad been 
granted under S. 110 , Civil P. C., and before the 
records had been transmitted to England and 
the petition of appeal lodged in the Registry of 
the Privy Council. Article 13 of the Bengal Order 
enacts that on and from the appointed day the 
Calcutta High Court is (ceases?) to have jurisdic¬ 
tion over the territories for the time being included 
in the Province of East Bengal. Tbat paragraph, 
however, preserves the jurisdiction of the Calcutta 
High Court over proceedings pending in its 
original side, and over appeals from judgments 
of a Judge sitting on its original side, and in res¬ 
pect of review of orders made by a Judge of that 
Court, notwithstanding that the subject-matter 


or part of the subject-matter of the suit or pro¬ 
ceeding is situated in the Province of East 
Bengal. Paragraph 3 of the said Article, namely* 
Art. 13, deals with proceedings x>QndiQg in the 
appellate side of this Court on the appointed 
date. Paragraph 3 of that Article opens with the 
words “subject to the preceding provisions of 
this Article,” and those words in our opinion give 
some indication that the phrase *‘pEoceedinga 
pending on the appellate side of the High Court 
in Calcutta” refers to proceedings pending on 
the appellate side in respect of which this Court 
could have given an adjudication on the merits 
in the same manner and to the same extent as it 
could have in respect of the matters mentioned 
in els. (a) to (c) of para, s of that Article, that 
is to say, to appeals and revisions pending on 
the appellate side of this Court which could have 
been finally disposed of by this Court. 

[3] We are fortified in this view by cl. ( 7 ) of 
Art. 13 which provides that: 

"Proceedings shall be deemed to be pending in a 
particular Court until that Court has disposed of all 
%ssues between the parties, including any issues with 
respect to ihe taxation of the costs of the proceedings." 

"Issues” in ite ordinary meaning denotes some 
material proposition of fact or law concerning 
which there is controversy between the parties, 
and will not, we think, include such matters as 
arise for disposal by this Court after the certifi. 
cate has been given under s. 110, Civil P. C., and 
before the despatch of the record to England. 

In any event apart from these considerations 
the phrase "proceedings pending on the appel. 
late side of the High Court at Calcutta” is 
ambiguous and may be so construed as to refer 
to proceedings of the nature we have indicated 
above, that is to say, proceedings in respect of 
which this Court exercises appellate or revisional 
jurisdiction or it may be construed to refer also 
to proceedings in pending Privy Council appeals. 

But in our judgment the last mentioned con¬ 
struction should not be adopted, for it is an 
established rule of construction that if two con¬ 
structions are possible that one should be dis- I 

carded which would make the provision ultra ] 
vires, 

[ 4 ] The Bengal and the Calcutta Orders have i 
been promulgated by the Governor-General by 
virtue of the powers given to him by s. 9 (1) (i), 
Indian Independence Act, 1947, and the Adapta¬ 
tion {of Existing Laws) Order, 1947, have been pro¬ 
mulgated by him by virtue of the power given by 
s. 9 ( 1 ) of the said Act of Parliament. The last? 
mentioned paragraph, however, gives him the 
power to make omissions from, additions to and 
adaptations and modifications of (a) the Govern¬ 
ment of India Act, 1985; and (b) Orders in 
Council, rules and other instruments made nudee 
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the Government of India Aot, 1986, in their ap¬ 
plication to the separate new dominions. No 
power baa been conferred accordingly to the 
Governor-General to modify the Letters Patent 
of this Court. In fact be has not by the 
Adaptation (of Existing Laws) Order attempt¬ 
ed to alter the Letters Patent of this Court. 
The schedule to that Order does not refer to 
any provision of the Letters Patent. Articles 5 
and 10 of that Order are, bow'ever, of a 
general character. They are intended to pro- 
vide for omissions in the schedule annexed to 
that Order. Article 6 is not very material. 
Article 10, however, confers the power on the 
Court, tribunal or authority to adapt the "exist¬ 
ing Indian Law" which it is required or em¬ 
powered to enforce for the purpose of rendering 
it consistent with the Indian Independence Aot 
and the Government of India Act, 1985. In out 
opinion the Letters Patent establishing a High 
Court does not fall within the definition of 
"existing law" as given in that Order. An Order 
in Council made under an Act of Parliament is 
also expressly excluded by that definition. The 
Judicial Committee Rules, 1925, cannot there- 
fore be the subject-matter of adaptation by 
Courts by virtue of the power conferred on 
Courts by Art. 30 of the Adaptation (of Existing 
Laws) Order. Clause 42 of the Letters Patent 
still remains as it is. As the two appeals to His 
Majesty in Council ate against the judgments 
and decrees of this Court, this Court wjU have 
to certify under the seal of this Court and to 
transmit the record to the Privy Council by 
virtue of what is contained in that clause of the 
Letters Patent, and the Registrar of this Court 
will have to give the certificate relating to 
service of notice etc., in the lines of R. 11 of the 
Judicial Cemmittee Rules, 1925, and to transmit 
40 copies of the printed record to England, if the 
appellant to England had chosen to print them 
here, after certifying one copy by signing at 
every eighth page thereof by reason of what 
is contained in R. 13. Rule 61 would require this 
Court to give a certificate that a particular 
person is the proper person to be substituted. 
Those provisions cannot be modified and have 
not been modified by the Governor.General act¬ 
ing on the powers conferred on him by the 
Indian Independence Act. This Court and the 
Registrar of this Court would not be able to do 
these things if the records of pending Privy 
Council appeals preferred against the judgments, 
orders and decrees of this Court delivered before 
the appointed day are to stand transferred to 
the High Court at Dacca. The interpretation 
which would include appeals to His Majesty in 
Council, the records of which are still in this 
Court and have not been transmitted to England, 
1948 0/39 & 40 


within the phrase "proceedings pending in the 
Appellate Side etc." occurring in para. 3 of 
Art. 13 of the Bengal Order would require 
modification of Ol. 42 of the Letters Patent of 
this Court and those rules of the Judicial Com¬ 
mittee Rules, which the Governor-General was 
nob competent to do by making an Adaptation 
Order as his power in that respect has been 
limited to the matters mentioned in s. 9, sub- 
8. (i), cl. (c). Indian Independence Act. It is also 
pertinent to observe that whereas the High Court 
for the Province of East Bengal has been created 
by the Bengal Order, the Calcutta Order con¬ 
tinues this Court as it was, and subject to the 
Bengal Order, this Court is to have such original, 
appellate and other jurisdiction as it bad im- 
mediately before the appointed day. The Bengal 
Order curtails its appellate jurisdiction by tak¬ 
ing away its jurisdiction over the territories of 
the Province of East Bengal and in regard to 
matters pending on the Appellate Side, where 
the Court of origin falls within that Province. 
Notwithstanding the division of territories its 
original jurisdiction over matters pending on the 
appointed date is preserved and in our opinion 
its jurisdiction over matters pending in this 
Court on the appointed date is preserved where 
those matters fall within its "other” jurisdiction, 
that is to say not within its original or appellate 
jurisdiction. We accordingly hold that para. 3 of 
Art. 13 of the Bengal Order is not applicable to 
Privy Council appeals pending in this Court on 
the appointed date and that this Court still 
retains jurisdiction in respect of them, though 
the subject-matters thereof are situated in the 
Province of East Bengal and the Court of] 
origin is also within that Province. This view of 
ours would not introduce complications or diffi¬ 
culties in future as the orders to ba passed by 
this Court shall also be considered to be orders 
of the High Court of East Bengal by reason of 
the provisions of sub-cl. (b) of para. (4) of Art. 13 
of the Bengal Order. 

[ 5 ] We accordingly hold that we have juris- 
diction to pass orders in the two cases mentioned 
above. 

S.c. Order accordingly. 


Jlc A. I. R. (35) 1948 Calcutta 308 [C. N. 128.] 

FULL BENCH 

Harries 0 . J.; R. 0 . Mitter, B.K. Mukher- 
jEA, S. R. Das and Chakravartti JJ. 

Pyari Mohan Kundoo and another — 
AppeHants v. Bejoy Singh Chopra and otheri 
_ Respondents. 

P. C. A. T. No. 2589 of 1947, Decided on 26-4'1948, 
Leave to appeal to tbe Privy Couocil arising out of 
Appeal from Appellate Decree No. 248 of 1942. 
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•(a) High Courts (Bengal) Order, 1947, Art. 
13 ( 1 ), (3) & (7) — Second appeal arising from suit 
instituted in Court at Faridpur (in East Bengal) 
finally disposed of by Calcutta High Court before 
‘appointed day'—Application for leave to appeal to 
Federal Court filed before Calcutta High Court 
after ‘appointed day’—Calcutta High Court has no 
jurisdiction to entertain application — Application 
does not stand transferred to High Court in East 
Bengal under Art. 13 (3), 

A suit for recovery of certain market tolls instituted 
in tbc Court at Faridpur (now in East Bengal) was 
decided by that Court before the ‘appointed day’ i. e. 
15-8-1947 and a second appeal arising therefrom was 
also decided by the Calcutta High Court before the 
‘appointed day.’ The decree bad been drawn up and 
there was no issue between the parties which had not 
been disposed of. Neither was there anything relating 
to costs still undecided. An application for leave to 
appeal to the Federal Court was died before the Calcutta 
H'gh Court on 17-11-1947 i. e. after the ‘appointed 
day.’ The question was whether the Calcutta High 
Court had jurisdiction to entertain tbc application : 

Held that applying the definition of pending pro¬ 
ceedings in Art. 13 of the Order the proceedings 
connected with the case bad terminated in the Calcutta 
High Court long before the ’appointed day’ and it 
could not be contended that the proceedings should be 
deemed to be pending until the period of limitatioq for 
preferring an application for leave to appeal to Federal 
Court had expired. Hence the High Court of East 
Bengal could not obtain jurisdiction by reason of the 
proceedings being automatically transferred to that 
Court under Art. 13 (3). [Paras 19, 20 and 21] 

Held juriher that the application for leave to appeal 
being a new or fresh proceeding relating to an appeal 
from a Court situate in East Bengal the jurisdiction of 
the Calcutta High Court was expressly taken away by 
Art. 13 (1) of the Order. The application could not 
therefore be entertained. [Paia 23] 

(b) High Courts (Bengal) Order, 1947, Art. 13 (1) 
— Scope — Article covers all appeals or matters 
connected with appeals arising out of suits 
decided by Courts in East Bengal—The suits need 
not relate to land situated in East Bengal. 

To construe Art. 13 (1) aa applying only to suits or 
claims to land or to interests in land forming part of 
the territories in East Bengal and appeals arising out 
of such suits or claims, would be placing too narrow a 
construction on that Article. Article 13 (1) is wide 
enough to cover all appeals or matters connected with 
appeals in suits instituted in Courts in East Bengal 
and decided by those Courts. [Para 24] 

Hirmal Chandra Chakravarti^ Bama Prafanna 
Bagchi and Saiya Santi Multherjee _ 


Chandra Kumar Chatterji — for Respondents, 
Sir S. M. Bose, Advocatt'Gcneral and H. C 'dIu 
— As Amicus Curias. 


Harries C- J. — This is an application for 
leave to appeal to the Federal Court from a 
decree of this Court made in a second appeal. 
The case was heard at first instance by the 
Subordinate Judge, First Court, Faridpur who 
dismissed the plaintiffs’ suit. On appeal this 
decision was reversed by the Additional District 
Judge of Faridpur. In second appeal to this 
Court the decree of the learned Additional Die 
tnet Judge was set aside and the decree of ihe 
learned Subordinate Judge restored 


[2l The present application was filed on I7tb 
November 1947 which was tbe day upon whicb 
this Court re.opened after the long vacation.^ 
Tbe application was for leave to appeal to the 
Privy (Council, but since the recent legislation, 
Act 1 [l] of 1946, tbe application must now be 
treated as an application for leave to appeal to 
the Federal Court. 

[3] The suit giving rise to these proceedings 
was brought by the plaintiffs for the recovery of 
a sum of Rs. 2500 which tbe plaintiffs claimed 
to be payable to them as market tolls on jute 
which Beparis had sold to the defendant between 
Asar 1343 and Baisakh 1344, on land within the 
village of F^ankbanapur in tbe Faridpur Col- 
lectorate. As I have stated, the learned Subor- 
dinate Judge dismissed the claim in its entirety, 
but tbe learned Additional District Judge set 
aside that decree and decreed the plaintiffs* 
claim for Rs. 2040. That decree in its turn was 
set aside by this Court which dismissed the claim. 

[4] The proposed appellants contend in tbe 
petition for leave to appeal that tbe decree 
appealed from involved directly or indirectly 
property of the value of Bs. 10,000 or over. Alter¬ 
natively, tbe proposed appellants submitted that 
the case was of great general importance and 
was a fit case in which a certificate for leave to 
appeal should be granted. 

[6] A preliminary objection was taken that 
this Court has no jurisdiction to entertain tbe 
application. The matter first came before a Diyi> 
sion Bench which was of opinion that the ques¬ 
tion of jurisdiction was one of great importance 
and referred the application to a Full Bench. 
The application has accordingly been beard by 
this Bench of five Judges. 

[6] This suit was instituted in the Court of 
the Subordinate Judge at Faridpur. At the time 
it was heard and at the time tbe appeal to tbe 
Additional District Judge and tbe second appeal 
to this Court were heard Faridpur was within 
tbe jurisdiction of this Court. On I5th August 
1947, however, the Province of Bengal was parti¬ 
tioned and Faridpur is now within Eastern 
Pakistan and is no longer within the jurisdiction 
of this Court. Quite clearly, no appeal would 
now lie to this Court from any decree of a 
Subordinate Judge of Faridpur or from an ap¬ 
pellate decree of a District Judge of Faridpur. 
Such appeals would now undoubtedly lie to the 
High Court of East Bengal at Dacca. The second 
appeal, however, was decided by this Court 
before I5lh August 1947, that is, before partition 
and this Court had undoubted jurisdiction to 
hear the appeal The question which now arises 
is whether this Court can entertain any applica¬ 
tion for leave to appeal to the Privy Council or 
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the Federal Court or whether the applioatios for 
leave to the Privy Council should be made to 
the High Court at Dacoa. The matter assumes 
greater importance still because by recent legis* 
lation appeals from this Court now lie to the 
Federal Court aud all applications for leave to 
appeal to the Privy Council must now be treated 
as applications for leave to appeal to the Fede> 
ral Court. No Supreme Court has yet been set 
up for Pakistan and the High Court of East 
Bengal can only grant leave to appeal to the 
Privy Council. The decision as to which Court 
has jurisdiction is therefore of the greatest im¬ 
portance to the parties concerned in this appli- 
cation. 

[ 7 ] Before the partition of Bengal took place 
two orders were promulgated by the Governor- 
General in Council, namely, the High Court 
(Calcutta) Order, 1947, and the High Courts 
(Bengal) Order, 1947. These orders made provi¬ 
sion for jurisdiction over the two portions of 
Bengal which were created as a result of the 
partitionr 

[8] The High Court (Calcutta) Order, 1947, 

provided by Art, 3 that 

"Tbe High Court in Calcutta shall continue to exist 
on and after the appointed day, and shall, save as ex¬ 
pressly provided by the High Courts (Bengal) Order, 
1947, have all such original, appellate and other 
jurisdiction as it bad immediately before that day." 

[ 9 ] It is to be observed that no further attempt 
is made in this Order to define the jurisdiction 
of ibis Court. This Court retains all its original, 
appellate and other jurisdiction except where 
such has been expressly taken away from it by 
the High Courts (Bengal) Order, 1947. This latter 
order must therefore be examined to see whether 
this Court has jurisdiction to bear this applica. 
tion for leave to appeal. 

fio] The High Courts (Bengal) Order, 1947, 
created a new High Court for East Bengal and 
gave that High Court jurisdiction. Article 3 of 
that Order provides : 

“As from the 16th day of August, 1947 (hereinafter 
referred to as *tbe appointed da;’), there shall be a 
High Court of Judicature for the Province of East 
Bengal; and the said Court is hereinafter referred to as 
the High Court of East Bengal." 

Article 5 of the Order provides : 

“The High Court of East Bengal shall be a Court of 
record, and shall have, in respect of the territories for 
the t’me being included in the Province of East Bengal, 
all snch original, appellate and other juriediction a?, 
under the latv in force immediately before the appoint¬ 
ed day. is exeroieable in respect of the said territories 
by the High Court in Calcntta." 

Article 18 of the Order is in these terms: 

“(l) Subject as hereinafter provided, the High Court 
in Calcutta shall have no jurisdiction in respect of the 
territories for the time being included in the Province 
of East Bengal." 

[11] It will be seen from the above provisions 
that ike High Court of East Bengal was given 


exclusive jurisdiction over the territory known 
as East Bengal created as the result of partition. 
It was further provided that subject to the pro¬ 
visions of Art. 13 of the Order the High Court in 
Calcutta should have no jurisdiction in respect of 
the territories included in the Province of East 
Bengal. 

[12] It is, however, provided by para. ( 2 ) of 
Art. 13 that all matters pending on the Original 
Side of this Court including any proceedings 
pending in this Court as a Court of reference 
shall be continued and decided in this Court. 
Further, appeals from decrees and orders of tho 
Original Side in such proceedings are also to te 
decided in this Court and the High Court of 
East Bengal is given no jurisdiction to determine 
such appeals. It is to be observed that the word 
‘no’ has been omitted between the words ‘have’ 
and 'jurisdiction' in para. (2) (b) of this Article. 
It is further provided that this Court shall have 
sole jurisdiction to review any order made by a 
Judge of this Court and the High Court of East 
Bengal shall have no jurisdiction to review any 
such order. 

[13] Paragraph (3) of the Article deals with 
proceediiDgs pending on the Appellate Side and it 
provides that: 

“Subject to the preceding provisions of this Article, 
all proceedings pending on the appellate side of the 
High Court in Calcutta immediately before the appoint¬ 
ed day, sball, where the Court of origin is, as from that 
day, situated in the Province of East Bengal, stand 
transferred by virtue of Ibis Order to the High Court 
of East Bengal.” 

[14] This paragraph makes it clear that all 
proceedings pending on the Appellate Side of 
this Court on 15th August where the Court of origin 
is now in East Bengal, were transferred auto¬ 
matically to the High Court of East Bengal. 
Cne of the questions which arises in this case 
which will be discussed, later is whether there 
was any proceeding pending in this Court in res. 
pect of this matter on 15-8-1947. 

[ 16 ] Paragraph (4) of Art. 13 provides : 

“Subject to the following provisions of this Article 
with respect to appeals, any order made by the High 
Court in Calcutta either 

(a) before the appointed daj; or 

(b) in any proceedings with respect to which the said 
High Court retains jurisdiction by virtue of paras. (2) 
and (3) of this Article: 

shall foe all purposes have e^ect not only as an erder 
of the High Ccuit in Calcutta but also as an ordermade 
by the High Court of East Bengal.” 

[ 16 ] The meaning of this paragraph is not 
very clear because it is difficult to see what juris, 
diction this Court retains by virtue of para. ( 3 ) 
of this Article. Paragraph (3) provides that all 
pending cases should be transferred and presu- 
mably para. 4 (b) refers to the two paras. 2 and 
3 because para. 3 opens with the words "subject 
to the preceding provisions of that Article." 
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[ 17 ] Paragraph (7) provides that the term 
‘High Court’ used in the Order shall be construed 
as iocludiug a reference to a Judge or a Division 
Bunch and then the paragraph proceeds: 

“and for the purposes of this Article proceedings 
shall be deemed to be pending in a particular Court 
until that Court has disposed of all issues between the 
parties including any issues with respect to the lasatioo 
of the costs of the proceedings.” 

[18] The learned Advocate-General Tsho 
appeared as amicus curia to assist the Court 
suggested that para. (7) of Art. 13, referred only 
to the Oiiginal Side of this Court, that is, had 
only reference to Art. 13 ( 2 ) (a). But it appears 
to me that para. (7) is really intended as a defini¬ 
tion clause. It defines ‘High Court', i. e., both 
the Original and Appellate Sides of the Court, 
and also defines what arc pending proceedings. 
A proceeding in the terms of this paragraph must 
be deemed to be pending unless the Court has 
disposed of all issues between the parties inclu. 
ding any issues with respect to the taxation of the 
costs of the proceedings. Until all that has been 
done the case has not been disposed of by this 
Court and must for the purposes of the High Courts 
(Bengal) Order, 1947, be regarded as pending. 

[ 19 ] It was first suggested that this Court had 
no jurisdiction to deal with this application 
because it was a matter pending before this Court 
on 15 8-1947, and therefore the proceeding stood 
transferred to the High Court of East Bengal by 
reason of para. (8) of Art. 13. In my view, 
however, it is imix)e8ible to say that there was 
any proceeding pending in connection with this 
case on 15 8-1947. The second appeal in this 
Court was disposed of on 26-6-1947. It is true 
that the plaintiff whose suit had been dismissed 
by this Court had a right to apply for leave to 
appeal to the Privy Council. He, however, had 
not done so on 15-8 1947 and it appears to me 
that on that day no proceeding was actually 
pending in this Court. The second appeal bad 
been disposed of and the decree bad been drawn 
up. There was no issue between the parties 
which had not been disposed of, neither is it 
suggested that there was anything relating to 
cc8t3 Still undecided. As far as this Court was 
concerned the litigation was concluded and such 
was the position on 15-8-1947. 

[ 20 ] It might be contended, however that 
proceedings in this Court would be pending until 
the decree made in the second appeal became 
final or, in other words, until the period given to 
prefer an application for leave to appeal to the 
Privy Council had expired. In my view, how. 
ever, a proceeding cannot be regarded as pending 
in this Court because fresh subsequent proceedings 
are possible. The proceeding was either pending 
or not on 15 8-1947. The proceeding could not, 
in my view, be in a slate of suspended animation! 


A. 1. B. 

Applications for leave to appeal might well be 
made long after the ninety days given to appeal 
had expired. The application could be presented 
together with an application for extension of 
time under s. 6, Limitation Act and such could 
be done at any time after the expiration of the 
ninety days given for appeal. It would be im¬ 
possible to bold that proceedings in this Court 
were pending for such an indefinite period. In 
fact it would be quite impossible to say that 
proceedings bad ever terminated because at any 
time an application for leave to appeal might be 
filed with an application asking tbe Court to 
condone the delay. 

[ 21 ] Applying the definition of pending pro- 
ceedings given in para. (7) of Art. IS, High 
Courts (Bengal) Order, 1947,1 think it must be 
held that tbe proceedings in connection with 
this case bad terminated in this Court long be¬ 
fore 15-8-1947. That being so, the High Court of 
East Bengal could not obtain jurisdiction by 
reason of tbe proceedings being automatically 
transferred to that Court under para. (8) of 
Art. 18. 

[22] If the proceedings were not pending in 
this Court on I5tb August, then this application 
for leave to appeal must be regarded as a new 
or fresh proceeding. The question therefore arises 
wbetber ibis Court can entertain a new or fresh 
proceeding relating to an appeal from tbe Courts 
of Faridpur which are now situate in Eastern 
Bengal territories. I have already referred to 
Art. 13 ( 1 ), High Courts (Bengal) Order, 1947 
which provides that tbe High Court in Calcutta 
shall have no jurisdiction in respect of the 
territories for the time being included in the 
Province of East Bengal, though it is provided 
by Art. 3. High Court (Calcutta) Order, 1947 
that this High Court shall have all such original, 
appellate and other jurisdiction as it had im¬ 
mediately before the appointed day, unless-it 
has been expressly taken away from it by the 
High Courts (Bengal) Order, 1947. 

[23] It was urged on behalf of the proposed 
appellant that there was nothing in the High 
Courts (Bengal) Order, 1947, which expressly 
took away the jurisdiction of this Court to deal 
with this application for leave to appeal. In my 
view, however, the juriadiction of this Court is 
expressly taken away by the terms of Ait. 13 
( 1 ), High Courts (Bengal) Order, 1947. 

[ 24 ] As I have stated previously, the subject- 
matter of this litigation was the right of the 
plaintiff to levy certain tolls in respect of sales 
made within the confines of a village called 
Kbankbanapur which admittedly lies within the 
territories of Eastern Bengal. The learned Advo¬ 
cate-General submitted that Art. 13 (l), High 
Courts (Bengal) Order, 1947 could'only apply to 
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Buita OL* olaima to land or to interests in land 
forming part of the territories of Eastern Bengal 
and appeals arising out of such suits or claims. 
Bub in my view that is placing too narrow a 
|oonatruotion on Art. 13 (l). That Article pro- 
vides that the Calcutta High Court shall have 
no jurisdiction in respect of the territories in. 
oluded in the Province of East Bengal. It 
appears to me that it is wide enough to cover 
all appeals or matters connected with appeals in 
suits instituted in what is now Eastern Bengal 
and decided by Courts now within those terri- 
tories. In short, if the dispute was adjudicated 
upon in Courts now in the territories of Eastern 
Bengal then this Court can have no jurisdiction 
by reason of Art. 13 (l), High Courts (Bengal) 
Order, 1947. If this Court exercised jurisdiction 
it would be exercising jurisdiction in respect of 
territories for the time being included in Eastern 
Bengal. It would be exercising jurisdiction in 
respect of decisions of Courts now no longer with, 
in its jurisdiction and such jurisdiction is not 
reserved to this Court by any of the exceptions 
to Art. 13, High Courts (Bengal). Order. 

[25] During the argument reference was made 
to Bench decisions of this Court in p. o. A. 
Kos, 19 of 1944 and 8 of 1945* in which it was 
held that this Court bad jurisdiction to deal 
with the matters arising in these cases. These 
cases, however, are entirely different, as one was 
an application for extending the time to put in 
the amount of paper book costs due on a sup. 
plementary estimate and the other was an ap. 
plication relating to the appointment of a 
guardian ad litem of a minor respondent. In both 
these cases this Court bad granted leave to 
appeal before 15th August 1947. It was argued 
in those cases that the proceedings were pending, 
but the Bench held that this Court bad jurisdic. 
tion. It was suggested that this Full Bench 
should express an opinion as to the correctness 
or otherwise of these tw’O decisions. But in my 
view the questions decided in those two applies, 
tions do not arise in the present case. In the 
case before us, it has been held that the proceed, 
ings are not pending and the questions which 
arose in the applications before the Bench to 
which I have referred cannot arise in this case. 
Anything that would be said in this case con. 
ceming those Bench decisions would be purely 
obiter and therefore of no binding force. That 
being so, I prefer to express no opinion as to 
the cprrectness or otherwise of the Bench deci¬ 
sions on those two applications to which I have 
made reference. 

[26] For the reasons which I have given I 
am satisded that this Court has no juiiadiction 
to deal with the application for leave to appeal 

* Beported in (*48) 35 A. I. B. 1948 Cal. 308. 


and I would order the same to be returned to 
the proposed appellants. In the circumstances I 
would make no order as to costs. 

[27] In conclusion, I take this opportunity to 
thank the learned Advocate General on behalf 
of the Court for thee.xhaustiveand able argument 
which be addressed to ua as amteus curiae at 
the request of the Court. 

[28] Mitter J.—I agree. 

[293 B. K. Mukherjea J.— I agree, 

[30] S. R. Das J. — I agree. 

[31] Chakravartti J—I agree. 

K.s. Order accordingly. 

ikA. I. R. (35) 1948 Calcutta 809 [C. N. 129.] 

Lodge and G. N. Das JJ. 

Sm. l^alini Bala Dassi — Applicant v. 
Panchanan Das Bairagi — Respondent. 

S. A. Tender No. 1970 of 1947, Decided on 9-3-1948. 

*(a) Calcutta High Court Rules (Appellate side). 
Part 2, Chap. 5, R. 18 —Rule does not authorise 
procedure inconsistent with Court-fees Act — 
Application under, to Registrar as Taxing officer 
for determination of court-fees payable- on appeal 
filed before High Court — His decision is final 
under S. 5, Court-fees Act—Court-fees Act (1870), 
S. 5. 

Rule 18 of Chap. 5, Part 2 of the Appellate Side Rules 
was framed by the High Court in its administrative 
capacity and must bo read in a manner to make it con¬ 
sonant with tbe provisions of the Court fees Act. It 
cannot therefore be road as authorising a procedure 
inconsistent with tbe procedure laid down by that Act. 

[Para 9] 

Hence where on appellant files an appliontion before 
the Registrar as Taxing Officer under R. 18 of Part 2, 
Chap. 5 of tbe Appellate Side Buies fordetermination of 
the court-fee payable on an appeal filed before the High 
Court bis decision on tbe question is final under S. 5, 
Court-fees Act, and, therefore, it is not appealable. 

[Para 8] 

Annotation : ('44-Com.) Court-fees Act, S. 5 N. 14. 

(b) Bengal Repealing and Amending Act (16 
[XVI] of 1946), S. 4 — Word ‘incorporated’ is used 
in its ordinary dictionary meaning and not in 
limited sense of incorporation by reference—Bengal 
Court-fees (Amendment) Act (4 [IV] of 1922), Ss. 3 
to 15 —Amendments incorporated by, into Court- 
fees Act, 1870 are not affected by repeal of amend¬ 
ing Act—Bengal General Clauses Act (1 [1] of 
1899), S. 8A as inserted by Bengal General Clauses 
(Amendment) Act (I [I) of 1940; is not affected by 
repeal of latter Act (Obiter). 

Obi/cr.—Tbe word‘incorporate’according'to the ordi¬ 
nary dictionary meaning will include oases where by a 
later statute new provisions are inserted into an earlier 
one, or substituted for other provisions of that earlier one. 
It is in this sense that tbe word 'incorporated' has been 
used in S. 4, Bengal Act 16 [XVI] of 1946 and not in 
its limited sense as where tbe provisions of an earlier 
Act have been incorporated by reference into a later 
Act : Case law rejerred. [Paras 24 & 28] 

By Ss. 3 to 15 of Bengal Act 4 [iV] of 1922, amend¬ 
ments were incorporated into tbe Court fees ' Act of 
1870 within the meaning of S. 4, Bengal Act (16 [XVI] 
of 1946); and tbe new 8. 8A, Bengal General Clauses 
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Act 1899 was incorporated into that Act by Bengal Act 
(I [Ij of 1940) and therefore, the repeal of Ss. 3 to 15 
of Bengal Act {4 [IV] of 1922) and of Bengal Act (1 [I] 
of 1940), by the Bengal Act 16 [XVI] of 1946, did not 
affect the amendments so incorporated. [Para 33] 

Cases referred \ — 

1. (1889) 24 Q. B. D. 186, Koill v. Towse. 

2. (1873) 8 Q. B 146 : 42 L. J. M. C. 46 ; 28 L. T. 
129 : 21 W. II. 382, The Queen v. Smith. 

3. Cai) 35 C. W. N, 794 : 18 A.I.R, 1931 P.C. 149 : 59 
Cal. 55 ; 58 I. A. 259 : 132 I. C. 748 (P.C.), Secy, of 
State V. nicduslban Co-operativo Insurance Society 
Ltd. 

4. (1865) 1 Ch. A. 223 : 35 L. J. Cb. 259 : 13 L. T. 
C53 : 14 W. P». 296, Glaholm v. Barker. 

llcm Chandra Dhur and Satya Charan Pain — 

for Applicant. 

Jlavia Prosad hlooherji, Surajit Chandra, Lahiri 
and iSoroy Mohan Mukherji — 

for the Province of Bengal. 

Lodge J.—This matter arises out of an appli¬ 
cation made to the Registrar, Appellate Side, 
unler R. 18 (l) of chap. V, Part II, Appellate 
Side Rules. 

[2] The material facts are as follows. The 
petitioner wished to prefer an appeal against the 
judgment and decree of the Subordinate Judge, 
Howrah, passed in Title Appeal No. 187 of 1946 of 
that Court. The subject-matter of the appeal was 
valued at ns. 30, a value which had been 
accepted in the Courts below. The petitioner con- 
tended that in view of the provisions of the 
Bengal Repealing and Amending Act, 1946 
(Bengal Act xvi of 1946) whereby Ss. 3 to 16, 
Bengal Court-fees Act (Amendment) Act (iv of 
1922) and the whole of the Bengal Court-fees 
(Amendment No. II) Act (vi of 1922 ) were 
repealed there existed no provisions from which 
the proper court-fee on the memorandum of 
appeal could be calculated; he accordingly affix- 
ed a court-fee of Ke. 1/- provisionally and prayed 
that the Registrar as Taxing Officer should decide 
the amount of court-fee payable. 

[ 3 ] The matter was considered by the Regis¬ 
trar who held that ad valorem court fees were 
payable and directed that the deficit court-fees 
amounting to the value of Re. I /4 be filed within 
a certain time. This order was not complied 
with. The petitioner presented an application to 
the Court by way of appeal against the Regis- 
trar's decision. As the fee held by the Registrar 
to be payable, was not paid within the time fixed, 
the Registrar directed that the matter be placed 
before the Division Court for orders. 

[4] When the matter came before us, a pre. 
liminary objection was taken by the Crown that 
no appeal lies against the order of the Registrar 
whose decision in the matter is final by virtue 
of the provisions of s. 5 , 0>urt-fee8 Act. 

petitioner, however, contended that 

5. 5, Court-fees Act had no application to the deci- 
Sion of the Registrar made on an application under 
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R. 18 of Chapter V Bart II of the Appellate Side 
Rules. 

[6] Mr. Dbar for the petitioner argued that 
under the provisions of S. 4, Court-fees Act, the 
High Court was empowered to determine the 
proper court-fee payable, and that under R. 18 
of chap. V part n of the Appellate Side Rules, 
the High Court bad delegated this power to the 
Registrar. He argued further that the stage 
contemplated by s. 5, Court-fees Act had not 
yet been reached; that S. 5 of that Act contem¬ 
plates a case where a litigant presents an appli¬ 
cation to the officer whose duty it is to receive 
the same, and that officer gives an opinion 
regarding the court-fee payable which the litigant 
does not accept; then and then only, according to 
Mr. Dbar, the matter can be referred to the Regis¬ 
trar as Taxing Officer under s. 5, Court-fees Act. 

[7] Mr. Dbar’a case is that R. 18 of Chap. V 
rart II of the Appellate Side Rules provides an 
alternative procedure to s. 5, Court-fees Act, 
and that the Registrar having exercised delegat¬ 
ed functions, bis order was liable to be modified 
by the Court which had delegated to bim the 
power to determine the court-fee. 

[8] In our opinion this ingenious argument is 
fallacious. Sections, Court-fees Act provides that 
where a difference of opinion arises, the matter 
shall be referred to the Taxing Officer, and the 
decision of the Taxing Officer shall be final. There 
can be no doubt in our opinion tbat.a difference 
of opinion bad arisen, at all events before the 
matter came before this Bench. Therefore under 

S. 6 , Court-fees Act, it was necessary that the 
matter be referred to the Registrar as taxing 
officer and bis decision under the section should 
be final. 

[ 9 ] Rule 18 of cb. V, part ii of the Appellate 
Side Rules was framed by the High Court in 
its administrative capacity and must be read in 
a manner to make it consonant with the pro¬ 
visions of the statute. It cannot therefore be read 
as authorising a procedure inconsistent with the 
procedure laid down by statute. 

[ 10 ] In our opinion the preliminary objection 
should be sustained and it should be held that 
this appeal is incompetent. 

[ 11 ] In view, however, of the importance of the 
question raised we heard the matter on its merits 
and we proceed to give our opinion in the matter, 
Bengal Act, iv of 1922, came into force on 1 - 4 - 
1922. By S3. 3 to 13, it was enacted that certain 
words shall be substituted' for certain jother 
words which were in the original Act. By Ss. 14 
and 15 it was enacted that certain words 'shall 
be omitted’ from the original Act. 

[ 12 ] Bengal Act (vi of 1922) made certain pntely 
grammatical alterations in the Court-fees Act as 
amended by Bengal Act (iv of 1929 .) 
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[IS] The preamble to the Bengal Repealing 
and Amending Aot (XVI of 1946) reads as follows: 

"Whereas it is expedient that oertaln amendments 
should be made in the enaotments Bpeoided in Soh. 1; 
And whereas it is also expedient that the enactments 
specified in Soh. 2 which are spent or have othecwi-e 
become unnecessary, or have ooased to be in force other¬ 
wise than by expro«€d specific repeal, should be ex¬ 
pressly and spcoifically repealed; 

It is hereby enacted as follows:" 

Section 8 of the Aot reads : 

"3. The 6naotment^ s;'9cifi8d in Sch. 2 are hereby 
repealed to the extent mentioned in the fourth column 
thereof." 

And in Sch. 2 of the Act we find the following 


entries. 




Year 

No. 

Short title 

Extent of re- 
ped 

1 

2 

3 

4 

« • • 

9 • # 

e • • 

• • • 

1922 

IV 

The Beng^tl 
Court-fees 
(Amendment) 
Act 1922. 

Sections 3 
to 15 

• • • 

• •• 

« 4 • 

• e • 

1922 

VI 

The Bengal 
Court-fees 
(Amendment 
No. II) Act 
1922. 

The whole 


[ 14 ] Mr. Dhar contended that by the amending 
Acts of 1922, the relevant provisions of the Court- 
fees Act of 1870 were repealed; that by the Repeal¬ 
ing and Amending Aot of 1946, the amending 
Acts of 1922 were repealed and there was no 
express provision to the effect that the original 
provisions of the Act of 1870 should again be in 
force; and that therefore, there no longer existed 
any provisions in place of those repealed by the 
amending Acts of 1922. Section 4 of Bengal Act 

(XVI of 1946) contains the provision : 

"The repeal by this Aot of any enactment shall not 
aSect any Act or Regulation in which such enactment 
has been applied, incorporated or referred to . . . 

[15] Mr. Lahiri for the Crown contended that 
by the Amending Act of 1922, certain provisions 
vyere ‘incorporated* into the Court-fees Aot of 
1870 , and that therefore when the amending 
Acts of 1922 were repealed, that repeal did nob 
affect the Court-fees Act as amended. 

[16] The argument turned on the meaning of 
the word ‘incorporated’ as used in Bengal Act 
(XVI of 1946). 

[17] Mr. Dhar drew our attention to the defini¬ 
tion of ‘incorporation by reference’ in ‘Wharton’s 
Law Lexicon and contended that ‘incorporation by 
I’eference* was the only form of incorporation 
recognised by the Legislature, 

[18] There can be no doubt that in early 
English decisions the judges in dealing with the 
effect of the repeal of one Act, on another Act in 
which the former had been incorporated, consi- 
-dered only cases where an earlier Act was in- 
corporated by reference into a later Act, and 


they held that in these cases, the repeal of the 
earlier Act did not affect the later Act in which 
the provisions of the earlier Aot had been incor¬ 
porated. Mr. Dhar, therefore, contended that by 
‘incorporation’ was meant the 'incorporation by 
reference* of the provisions of an earlier Act 
into a later Act, and that the phrase could not 
be used to include cases where by virtue of a 
later Act new provisions were ‘inserted’ in an 
earlier Act, or new provisions ‘substituted’ for 
the provisions in an earlier Act. 

[19] No English case was cited before us in 
which the word ‘incorporated’ was applied to 
the latter class of cases. A number of cases 
were cited in which the word ‘incorporated’ 
was used in the sense of provisions of an earlier 
Act being incorporated by reference into a later 
Act e. g. (1889) 24 Q. It. D. 136* and (1873) 8 
Q. B. 1^6.* 

[20] Moreover, in the judgment of the Privy 
Council in 35 0. W. N. 794* there occurs this 

significant passage at p. 802 ; 

■‘In this country it is accepted that where a statute 
is incorporated by reference into a second statute, the 
repeal of the first statute does not aficettbe second : 
fiee the cases collected in 'Crates on Statute Law' Edn. 
3, pp. 349*50. This doctrine finds expression in a 
common-form section which regularly appears in the 
Amending and Repealing Acts which are passed from 
time to time in India. The section runs, ‘The repeal 
by this Act of any enactment shall not affect any Aot 
.... in which such enactment has been applied, in¬ 
corporated or referrei to’.” 

[21] Mr. Dhar has argued that this provision 
in the Amending and Repealing Acts merely 
gives effect to the English doctrine applicable to 
cases where the provisions of an earlier Act have 
been incorporated by reference into a later Act. 

[22] On the other hand in the judgment in 
(1865) 1 Ch. A. 223* the effect of the Merchant 
Shipping Repeal Act 1854 on the earlier Lord 
Campbell’s Act was considered,and it was obser. 
ved X 

“The modification introduced by these sections (i. e. 
Ss. 504 and 505, Merchant Shipping Aot 1854) U 
not in terms incorporated into iLord Campbell’s Act.’’ 

This certainly suggests tbaA the learned Judge 
contemplated the possibility of incorporating the 
provisions of a later Act into an earlier Act. 

[-231 But whatever be the meaning of the 
word ‘incorporate’ in English Legislative prac¬ 
tice, it seems to us that we must decide what 
is the sense in which it baa been used in India; 
and it may be that it has not been used in 
India in a limited sense even if so used in 
England. 

[24] If we consider the ordinary dictionary 
meaning of the word ‘incorporate’, it is obvious 
that it will include cases where by a later statute 
new provisions are inserted into an earlier one, or 
substituted for other provisions of that earlier one. 
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[25] Are we justified in bolding that in S. 4, 
Bengal Act 16 [xvi] of 1946, the word ‘incor¬ 
porated* has been used in the same sense as in 
the dictionary? or must we assume that it has 
been used in tbe limited sense of ‘incorporate 
by reference’ as in Wharton’s Law Lexicon? 


[26] It is interesting in this connection to note 
that in the Bengal Code, 1939 edition, publish, 
ed under tbe authority of the Government of 
Bengal Legislative Department, Ss. 3 to 15 of 
Act 4 [iv] of 1922 appear in this form : “3 to 16 
(The amendments incorporated in Act 7 [Vil] of 
1670.)” This indicates at all events that the 
Officers of the Legislative Department of the 
Government of Bengal understood the word 
‘incorporate’ in its wider dictionary sense. 

[27] In our opinion the preamble to Bengal 
Act 16 [xvi] of lO'iC can be legitimately refer¬ 
red to in order to understand in what sense tbe 
words of tl at Act have been used, if there is 
any ambiguity. In that preamble the justifica- 
tion given for repealing tbe enactments set out 
in Sch, n, is that those enactments 'are spent 
or have otherwise become, unnecessary, or have 
ceased to be in force . . . 

[ 28 ] Now obviously this justification is applica. 
ble to the repeal of Bengal Acts, iv and vr of 1922 
if tbe provisions of those Acts are regarded as 
incorporated in the Court-fees Act of 1870, but 
wholly inapplicable if they have not been so 
incorporated. This suggests that for the pur- 
poses of this Act ‘incorporated’ in s. 4 must have 
'been used in its ordinary dictionary sense. 

[29] It set ms to us that tho fact that Bengal 

Act 1 [il of 2940, (the Bengal General Clauses 

(Amendment) Act 193c) is also included in Sch. 2 to 

Bengal Act 16 [xvi] of 1946 is a further indication 

in support of tbe same view. Section 4 , Bengal 

General Clauses (Amendment) Act 1939 (l of 1940 ) 
reads : 


After S. 8 of the «aid Act tho following section shi 
be inserted namely : 

‘'8A. Where any Bengal Act made after the coi 
mencement of this Act repeals any enactment by wbi< 
the text of any former taactment was amended by t] 
express omission, insertion or substitution of any matti 
then unless a different intention appears, tbe repe 
sball not affect the continuance of any such amendme 
made by tbe enactment so repealed and in operati( 
at the time of euch repeal/^ 


[30] If the principle of interpretation contained 
in this provision be applied to Bengal Act 16 [xvi] 
of 1946 then inasmuch as S. 8a was expressly in¬ 
erted into the Bengal General Clauses Act by 
Act I of 1940, the repeal of Act I of 1940 by Act 
XVI of 1946 did not affect the continuance of this 
principle of interpretation. 


[ 81 ] The language of the preamble to Bengal Act 
16 [xyi] of 1946 is wholly inappropriate if it was 
Ihe intention of the legislature that this principle 


of interpretation should no longer be applied. In 
no sense can it be said that tbe enactment ifi- 
serting s. 8A into the Bengal General Clauses 
Act was spent or bad otherwise become unneces¬ 
sary or bad ceased to be in force, unless 9. 8A 
remained operative in spite of tbe repeal of 
Bengal Act i of 1940. 

[32] On a careful consideration of all the argu> 
ments we are satisfied that by Ss.'3 to 16 of 
Bengal Act iv of 1922, amendments were incor¬ 
porated into the Court.fees Act of 1670 within 
the meaning of s. 4 of Bengal Act 16 [xvi] of 1946; 
and that the new s. 8A, Bengal General Clauses 
Act, was incorporated into that Act and that 
therefore the repeal of Ss. 3 to 15 of Bengal Act 
iv of 1922 and of Bengal Act l of 1940 did not 
affect the amendments so incorported. In this 
view tbe decision of the learned Registrar was 
correct. This application is accordingly dis¬ 
missed. 

[33] We therefore direct that the deficit court- 
fees be paid by 17th February and in default the 
memo of appeal be rejected. 

[34] G. N. Das j.—I agree. 

Appeal dismissed. 
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B. K. Mdkherjea and K. 0. Chundeb JJ. 

Mahammad Eshaque — Appelant v. 
Mahammad Amin and others — Bespondents. 

A. F. 0. D. No. 20 of 1943, Decided on 30'4-1943, 
Against decree of Sub Judge, Burdwao, D/- 30*7* 
1042. 

(a) Words ar.d Phrases — "Farzand” in Persian 
means “Awlad” in Arebic ard does-not include 
descendants of female children though daughters 
are included. 

*'Farzand” is a Persian word of tvhioh the Arabian 
synonym Is “Awlad.” Tbe expression would rob ordi¬ 
narily include tbe descendants of female children, 
though tbe daughters themselves would be included in 
it : 10 Bom. H. 0. B. 7, Bcf. [Para 7] 

(b) Words and Phrases—“Ba Farzandsm” in 

Persian means “with children”_In grant, these 

words added to name of grantee, indicate that 
grantee lakes absolute or heritable estate — But 
these considerations do not apply in construing 
deed providing for devolution to oifice of mutwalli 
—Muhammadan Lav/—Wakf—Construction. 

“Ba Farzandam” literally means ‘with children’ and 
when these words are added to a grant, and occur after 
the name of the grantee they are construed to be words 
of limitation, and indicate that the grantee gets an ab- 
^lute or heritable estate and not a mere estate for life. 

Dt where there is no transfer of secular interest in 
any property, but a mere creation of a religious office 
(or mutwalli) no question of absolute or heritable right 
arises with regard to tbe office of a mutwalli under 
Mahomedan Law, specially when the grant is not made 
to a particular persin and his children but all that the 
deed provides is that mutwalliship would devolve upon 
the children of the son. [Para 7] 

Ba in tbe wakf deed held was used in the aenpe- 
of to or "upon” and not “with.” [Para 7) 
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(c) Words and Phrases—"Naslan baad naslin” 
and *'batnan baad batnin** are terms of art—They 
ordinarily confer absolute interests—But diiferent 
considerations would apply in case of devolution of 
office of mutwalli. 

The expressions ‘naslan band naslin' and 'batnan 
baad batnin* are really terms of ait, which subject to 
surrounding circumstances and context, ordinarily con¬ 
fer absolute interests. Whenever a grant is made to a 
person with these words added to it, it may bo presum¬ 
ed that tbo grantee takes an absolute orheritable estate. 
But there is a vital difference between the grant of a 
secular estate and the creation of a religious office, and 
no question of an absolute or heritable right can pos¬ 
sibly arise in regard to the office of the mutwalli of a 
wabf: 22 A. 1. R. 1935 Mad. 638, Dissent.; 26 
A. I. B. 1939 P. 0. 185, Eel. on. [Para 8] 

(d) Muhammadan Law—Wakf — Construction — 
Devolution of office of mutwalli — After son of 
wakif, office to devolve for ever upon offspring of the 
son, “ba farzandani farzandam, naslan baad naslin, 
bainan baad batnin” — Held that descendants 
through daughters were excluded but not the 
daughter of wakif's son. 

The wakfoaona provided that the wakif himself 
would remain in charge of the endowment so long as 
be remained alive and after bis death his eldest son 
would be the mutwalli. The provision in the deed of 
wakf, as regards devolution of the office of mutwalli 
after the son ran as follows : “the said office shall de¬ 
volve till the passing of ages (i. e. for ever) and repeti¬ 
tion of months, as God lb© merciful wills upon the 
offspring of my son (ba farzandani-farzandam) from 
generation to generation (Naslan baad naslin) womb 
after womb (batnan baad batnin).’* 

Held after considering the other clauses of the wakf- 
nama that the clause did not exclude the daughters of 
the sou of the wakif, but that the descendants through 
the daughters who would belong to a difierent family, 
were excluded. [Para 10] 

(e) Muhammadan law—Wakf—Mutwalli—Suc¬ 
cession—Jurisdiction of Court to appoint ~ Wakf 
deed providing line of devolution but after extinc¬ 
tion no rules provided—Principal civil Court held 
could appoint mutwalli. 

A civil Court can declare the title of the plaintifl 
as mutwalli only if bis rights are eslablisbed on iho 
conhnta of the documfnt itself, otherwise it could 
be a question of appointing a mutwalli, which can be 
done by the principal civil Court of the district as 

Kazi. . 

The wakf deed laid a specific line of devolution to 

the office of mutawalli. In the contingency of the lino 
becoming extinct, the deed did not provide a rule under 
which the mutawallisbip was to devolve. But by one 
of the clauses it was laid down in a purely negative 
manner that so long as the descendants and blood rela¬ 
tions of the wakif, either male or female, would remain, 
the Judge (or authorities in power) would not be compe¬ 
tent to interfere by making any change or substitution: 

Held that the intention of the founder presumably 
was that when the specific line of devolution of tbo 
office of mutwalli as laid down by him would be extinct, 
the mutwalli would have to be appointed from amongst 
bis descendants and blood relations, either male or 
female. The authorities in power would not be entitled 
to bring in an; outsider or otherwise interfere with the 
administration of the endowment. Buies of appoint- 
ment had been laid down with regard to the deecen- 
dants of the wakif’s son, but not in respect of the 
offspring or blood relations of the wakif himself. In 
these cironrostances, with the extinction of the line of 
the wakif’s eon the specific rules laid down by the 


founder for devolution of the office of the Mutwalli bad 
also como to an end, and it was now for tbo princlpoi 
Civil Court of the district to make an appointment 
having in view the wishes of the founder and tbo gene¬ 
ral principles of Mabomedan law, and no suit would 
be maintainable for a declaration of title as mutwalli 
after the extinction of the line of the wakif’s son, on 
the basis of the wakfnanria. In such circumstances the 
proper proordure would be by way of an application to 
the District Jur’ge as Kazi for appointing a mutawalli. 

[Paras 10, 11, 12] 

(f) Court-fees Act (1870), S. 7 (v) — Suit for 
possession by mutawalli of wakf property — Suit 
should be valued in accordance with plaintiff's 
estimate of value of his rights as mutawalli of pro¬ 
perties. 

In a suit for possession of wakf properties by the 
plaintiff as mutawalli, be should value bis suit in accor¬ 
dance with bis estimate of what the value of his rights 
as mutwalli of the properties would amount to. The 
Court can certainly check this estimate and decide for 
itself on proper materials as to what the vuluation 
should be. [Fara 13] 

Annotation;— (’44-Com.) Court-ffos Act, S. 7 (v), 
N. 12 & 29. 

Cases referred '.— 

1. 1 S. D. A. 106, Hvft-on-nissa v. Md. Moful*kic-ol- 
Islam. 

2. (’73) 10 Bom. H. C. R. 7, Abdul Ganec Kisam v. 
Hussein Miya. 

3. ('86) 10 Bom. 119, Sheikh Harimuddin v. Mir 
Sayad Alam. 

4. ('35) 22 A. I. R. 1935 Mad. 638 : 158 I. C. 757, 
Mahomed Gliouse v. Sayabiran Sahib. 

5. (1939) 1939 A. C. 508 ; 26 A. I. R. 1939 P. C. l&o ; 

. 183 I. C. 101 (P. C ). Saadat Kamel Hanum v. .\ttor- 

noy-General for Palestine, 

Apurbadhan Mukherji and Amvja Kumar Hfuhher' 
ji — for Appellant. 

Aivl Chandra Ci/pta, Manindra Nath Ghosh, Siva 
Das Ghosh, .Iwtf Kumar Sett and Hcmania 
Krishna Mitra —for Respondents. 

B. K. Mukherjea J. —This appeal is on behalf 
of the plaintiff and it arises out of a suit, com¬ 
menced by him, in the Court of the Sub-Judge at 
Burdwan for declaration of bis title, as mutwalli, 
to certain wakf properties and for recovery of 
possession of the same. The question foe consi- 
de-ration in this appeal hinges primarily upon the 
interpretation to be put upon certain words used 
in a Persian document by which the wakf was 
created in the year 1849. The wakif was one 
Munsbi Mahammad Muzaffar, a man of fairly 
large means, who was an inhabitant of Kusum- 
'gram in the district of Burdwan. Muzaffar 
married three wives, and had a son by each one 
of them. Modessar was the eldest of his sons, 
born of his first wife Osimannessa. The son by 
his second wife, was Mahammad Ismail and 
Abdul Ohid was tbe eon by his third wife. On 
30th July 1849, Mujaffar executed a wakfnama 
in Persian language by which he created a 
public wakf in respect of certain properties 
included in Mouza No. 6297 of the Burdwan 
Colleotorate which were purchased by him at an 
auction sale. The wakfnama provided that the 
wakif himself would remain in charge of the 
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endowmeDt so long as he would reujaio alive 
and after his death his eldest son Modessar 
would be the mubwalli. The provision in the 
deed of wakf, as regards devolution of the office 
of inutwalli after Modessar runs as follows: 

“the said office shall devolve till the passing of ages 
(i. e. for ever) and repetition of months, as God the 
merciful wills upon the oflspiiog of my son (ba farzan- 
dnni —farzandam) from generation to generation (Nas- 
lan baad naslin) womb after womb (batnam baad 
batnin).” 

[ 2 ] The whole controversy in this case depends 
upon the meaning to be attached to the Persian 
words mentioned above, which I have placed 
within brackets. Muzaffar died in the Bengali 
year 1271, corresponding to the English year 1864, 
and after his death his eldest son Madassar 
became the mutwalli and possessed the wakf 
estate under the terms of the wakfnama. 
Madassar died in 1250 B, S. and thereafter his 
only son Munsbi Mabammad Ebrabim became 
the inutwalli. Ebrabim died childless in April 
1900 and upon his death his widowed sister 
Fatema laid claim to the office of mutwalli and 
hied a petition for registration of her name as 
mutwalli in respect of the landed properties, 
under tbe provisions of the Bengal Land Regis, 
tration Act. Mabammad Ismail and Abdul 
Obid, the two surviving sons of Mujafifar oppo¬ 
sed the application. Obid later on abandoned 
the contest and the Deputy Collector who heard 
the application granted the prayer of Fatema 
and directed her name to be registered as mut- 
walii of the wakf properties. There was an 
appeal taken against this order by Ismail but 
the appellate officer confirmed tbe order of the 
Deputy Collector, leaving open the question of 
title, and directing Ismail to assert his rights in 
a civil Court if he so desired. No civil suit was 
filed by Ismail, and Fatema acted as mutwalli 
till her death in November 1937. After Fatema’s 
death her son Ojbi who was tbe original defen¬ 
dant in this suit, had bis name enrolled as mut¬ 
walli with the Wakf Commissioner, under the 
Bengal Wakf Act of 1934 and took possession of 
the properties. Thereupon on 20th April 1934, the 
plaintiff who is the eldest son of Ismail, whodied 
during Fatema’s life time, applied to the Wakf* 
Commissioner for having his name enrolled as 
mutwalli after setting aside the previous order 
made in favour of Ojbi. This application was 
rejected and on 17th June 1938, this present suit 
was brought. The plaintiff's case as made in the 
plaint or rather during trial, was, that on a 
proper construction of the wakfnama the office 
of the mutwalli should be held to devolve, in the 
first instance on the male descendants of Madas¬ 
sar. Failing male descendants of Madassar the 
office would go to the other descendants of the 
wakif and the oldest and the most qualified 


among them should be appointed mutwalli, and 
no woman could hold the office so long as 
any male descendant was available. The position 
taken up by the plaintiff therefore was that 
after Ebrabim’s death tbe proper person to hold 
the office was Ismail tbe father of tbe plaintiff, 
and Fatema had no legal title to mutwallisblp. 
Now that Fatema was dead, the plaintiff as the 
seniormost male descendant of Muzaffar was 
entitled to tbe office of mutwalli under tbe terms 
of the wakfnama, and Ojhi the son of Fatema 
had no right to it. The younger brothers of the 
plaintiff were made pro forma defendants to the 
suit. 

[3] A written statement was filed by Ojhi the 
original defendant in the suit. Ojhi however 
died before tbe suit was beard and bis son 
Mabammad Amin was substituted as defendant 
in bis place. Amin adopted tbe written state¬ 
ment filed by his father, and his contention in 
substance was that under the terms of tbe wakf. 
nama, tbe devolution of tbe office of mutwalli 
was to continue in the line of Madassar, and all 
his descendants through males or females were 
eligible to hold the office. So long as Madassar’s 
line was not extinct, the plaintiff bad no right to 
come in as mutwalli. The other contentions 
raised were, that on the plaintiff’s own case, 
Fatema having been in unlawful occupation of 
the office for more than twelve years the plain¬ 
tiff’s claim if any was barred by limitation, and 
that in any event, there was Abdul Rashid, a 
son of Obid, who was senior in age to tbe plain¬ 
tiff and consequently had preferential rights to 
tbe office of tbe mutwalli. 

[4] The Sub-Judge dismissed the suit. It was 
held by the learned Judge that under the terms 
of the wakfnama, mutwalliship \troaId devolve 
upon Madassar and his descendants and tbe 
expression “Farzand” (descendants or progeny) 
would include female ohildren and descendants 
through daughters as well. In these circumstan¬ 
ces Fatema was validly appointed a mutawalli, 
and after her death her eon, and grandson were 
entitled to hold the office. The plaintiff although 
he was senior to Rashid was not entitled to 
come in as mutwalli so long as Madassar’s line 
was not extinct. The Sub-Judge held farther 
that the plaintiff’s claim if any was barred by 
limitation. 

[5] It is against this judgment that the ^re* 
sent appeal has been preferred. Mr. Apurbadhan 
Mukherji appearing in support of the appeal has 
invited us to put an interpretation upon the 
material words of the document somewhat 
different from what was urged on behalf of his 
client in the Court below. His contention is that 
the terms of the document would not exclude 
the daughters of Madassar’s family but would 
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esolude doaoecdanta through daughters who 
M'ould belong to a different family. According 
to the learned advocate, Fatema was no usurper 
and was entitled in law to hold the office as a 
daughter of Madassar; but her son and grandson 
would not rank as progeny or descendants of 
Madassar and would have no claim to mutwalli. 
ship. The learned advocate contends that as the 
line of Madassar has become estinct, the plain¬ 
tiff as the seniormost male descendant of the 
wakif is entitled to be appointed as mutwalli, 
and as Fatema bad a legal title to the office no 
question of limitation would arise in this case. 

Ccl Now the document is undoubtedly an 
obscure one, written in an extremely involved 
style, in the Persian language, and the interpre¬ 
ters are not uniform as regards the interpreta¬ 
tion to be put upon the material words used in 
it. The plaintiff produced one translation marked 
(ex, la) made by Mr. A. Bekbud, who was then 
a Lecturer in Arabic and Persian in the Islamia 
•College. Mr. Bekhud was examined as a witness 
in the case, and during his cross examination he 
produced another translation of the same docu¬ 
ment, which was marked Ex. (p) at instance of 
the defendant. The translation relied upon by 
>the defendant was made by Mr. Abdul Alim an 
interpreter and translator attached to the Origi¬ 
nal Side of this Court. The trial Court preferred 
the defendant’s translation to that of the plain¬ 
tiff. It seems to us, that except in regard to the 
interpretation to be put upon a few words in the 
document, there is no substantial difference 
between the two translations. For purpose of 
convenience we would proceed on the transla¬ 
tion made J5y the defendant’s translator and 
accepted by the Court below', as the basis of our 
discussions, and we would point out at appro¬ 
priate places, the particular words upon which 
the plaintiff wants us to put an interpretation 
different from that adopted by the lower Court. 
The material portion of the document has been 
thus set out in the judgment of the learned Sub- 
Judge, who for purposes of convenience has divi¬ 
ded it into several clauses, though there is no 
such division in the original doouraent. 

“Clause (a).—For the present, the management, pet- 
formance and supeivision o! the duties of the “tawliat” 
tsuperintendeDce' of the affairs of religious foundations) 
of the aforesaid endowed Mahal appertains to (i. e. 
remains in charge of) me, the Wakif (one who makes a 
charitable endowment). If doting my life time, I, the 
Wakif, appoint my son, Munsbi Mahammad Madassir, 
may God, the most High, preserve him, to the office of 
the “tawliat,“ well and good; and, in case I do not 
happen to do so, then after me the Wakif, the very 
said son of mine shall become the Mutwalli (trastee) of 
the said Mahal that has been made a Wakf of and 
similarly the said office (or duties) shall devolve, till the 
passing of ages (i. e. till eternity orfor ever),and repeti¬ 
tion of months (i. e. month after month), as God the 
eneroifnl wills, upon the children (i. e. ofi*spring) 


of my son, from generation (o generation, and “womb 
after womb." 

“Clause (b).—I3ut, whoever from among the male 
issue of my son and of tbo children (offspring) of my 
son. is learned and God fearing, and virtuous, and 
adorned with the ornament of truth and purity, and 
embellished with tbo qualities of fidelity and honesty 
and celebrated for, and qualified with laudable qualities 
and pleasing manners, shall be appointed to Iho oilico 
of the aforcfiaid ‘‘tawliat.’’ 

Clause (c)_“And as long ns begettiog and procrea¬ 

ting continues from tlic stock, and family and blood 
connections (i. e. relations of me, the Wnicif, whether 
nmlo or femnic, the Judge of the time (i. o. the authori¬ 
ties in power) shall not be competent to interfere in any 
matter whatsoever by makiug any change or substitu¬ 
tion (alteration).” 

Clause (d).—‘‘And, if from among the children of the 
Mutwalli, several persons are found to be adorned and 
qualified with the aforesaid attributes, then the person 
who is senior-most in age among them be entitled to 
the “tawliat”, and, supposing they be equal in age, 
then one of them shall be entitled according to the 
advice of religious Musalmans and sober (i. e. pious) 
learned men, and so long as tbero exist male issue, 
the said office shall not be transferred to female issue.” 

Clause (e)_"If by Divine decree the male issues 

become extinct, then it shall be transferred to the 
females, with the same afore?aid conditions as are 
applicable to the class of males and with the same, 
another condition also will be added (namely) that the 
husband of the females shall possess virtue and piety, 
learning and wisdom. And if, by sublime Divine decree, 
at any time, there be left not a single male and (or 
female) child from the stock and family (generations) 
of me, the Wakif, and from the children (offspring) of 
my son, and if this chain be severed, then at that time 
it would be obligatory and binding upon the Judges of 
the time (i. e. the authorities for the time being) to dis¬ 
pense justice and equity, in the interest cf the dignity 
of Government and state (or authority) and (thereby) 
to elevate to the office of the 'tawliat', some man from 
among the blood connections (relations) and kinsmen 
of me, the wakif, and (from among) the children 
(offspring) of my son who happens to possess ability, 
and aptitude for discharging the duties of the ‘tawliat’, 
and entrust this important matter to him, on the con¬ 
ditions mentioned above.” 

[ 7 ] It can, we think, be fairly gathered from 
these several clauses read together that the 
primary intention of the founder was that after 
bis death his eldest son Madassar was to be the 
mutwalli and the devolution of office after the 
death of Madassar, would continue in his lineal 
descendants. The office of the mutwalli, as 
cl. (a) provides “sball devolve till the passing of 

ages.upon the children of my son (Ba Far- 

zandaui Farzandam) from generation to genera¬ 
tion (naslan baad naslin) and womb after womb 
(batnan baad batnin). We agree with the Court 
below that the expression "my son” as used in 
the singular is correct translation and it refers 
to Madassar alone. The dispute is with regard 
to the meaning of the words "ba Farzandani" 
which have been translated as "upon the children 
(offspring)" by the defendant’s translator. Does 
the expression "farzand” include children daugh¬ 
ters? Mr. Gupta appearing on behalf of the 
defendant has fairly conceded that the word 
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‘farzand’ standing by itself may mean descen¬ 
dants through males only excluding the offspring 
of daughters. He contends however that it ac- 
quires a wider connotation and means descen- 
dants generally when the expression used is ‘ba 
farzand’ or tWe are words like “naslan baad 
naslin" or "batnan baad batnin” added to it. 
The point is important and requires careful con. 
eideration. But before we come to this point, it 
would be necessary to clear up several other 
matters which arise on the construction of the 
clauses set out above. Clause (b) it will he seen 
enumerates the qualifications of the Mutwalli 
and lays down that whoever amongst the male 
issue of offspring of Madasaar is endowed with 
these qualifications he shall be appointed Mut¬ 
walli. The words "my son" occurring in this 
clause refer in our opinion to Madassar and 
none else and taking els. (a) and (b) together, the 
reasonable construction would be that Mutwalli. 
ship would in the first instance devolve upon tbe 
descendants of Madassar, generation after gene¬ 
ration, and this means that the earlier genera* 
tion would exclude the more remote. Tbe posi¬ 
tion thus is that the office would not go to the 
succeeding generation unless tbe earlier genera- 
lion is exhausted, and tbe holder of the oflBce 
for the time being would not be a fresh stock of 
descent. Clause (c) should in all propriety have 
come at tbe end of cl. (e) and not between 
els. (b) and (d). It lays down the general pro¬ 
position that so long as any of the descendants 
and blood relations either male or female of the 
wakif would remain, the Judge (or Kazi) would 
have no authority to interfere with the appoint¬ 
ment of Mutwalli. The meaning is not at all 
clear. So long as Madassar s line continue'’ no 
difficulty might arise for the wakif lays down 
that I he Mutwalli is to be appointed from among 
the descendants of Madassar. But what happens 
when Madassar’s line is extinct ? Would then 
the office go straightway to tbe other descendants 
or blood relations of the wakif without any in 
tervention by the Court? If so what rules of 
preference are to be followed in making the 
appointment? Should tbe Mutwalli be chosen 
from all the descendants and blood relations of 
the wakif or preference is to be given to near- 
aiess of relation and seniority in age ? It is also 
not clear what "blood relations" exactly mean. 
All these are debatable points, and we will have 
to come back to the clause later on. Clause (d) 
provides that if amongst tbe children of tbe Mut- 
walji there are found more persona than one 
endowed with the qualifications which are enu¬ 
merated m cl. (b), the senior.most amongst them 
would be appointed Mutwalli, and if they are 
equal in age tbe choice would rest on pious 
Miissalmans. On no ground however a female 


could come in as Mutwalli, so long as a male is 
available. If a female has got to be appointed 
at all, it is laid down in Part 1 of cl. (e) that 
tbe husband of the appointee must have all the 
qualifications which are prescribed for a Mut- 
walli under cl. (b). Clause (d) undoubtedly in. 
dicates that it was within tbe contemplation of 
the wakif that a female could be a Mutwalli 
under certain circumstances and the extreme 
contention put forward on behalf of tbe plain¬ 
tiff, in the Court below, that only male descen¬ 
dants are eligible for appointment as Mutwalli 
has been rightly repelled by the learned Sub. 
Judge. The appellant’s advocate, however, as 
said above, has entirely abandoned that line of 
argument before us. The controversy so far as 
cl. (d) is concerned relates to tbe meaning that 
is to be attached to the word ‘ Mutwalli" which 
occurs in the first line of the clause. According 
to the appellant it includes the wakif also, who 
is the first Mutwalli under the wakfnama, and 
therefore the provision relates to the descendants 
of Muzaffar as well, Mr. Gupta argues that the 
word "Mutwalli” means the Mutwalli for tbe 
time being, and according to him this clause 
would indicate that each Mutwalli was to be a 
fresh stock of descent. We do not think we can 
accept this contention as sound, nor do we feel 
inclined to agree with the appellant that the ' 
word includes the wakif also. Clause (d) really 
comes as a corollary to cl. (b). In cl. (b) certain 
qualifications are laid down and any one amongst 
the descendants of Madassar who has these quali¬ 
fications w'culd be eligible for appointment as 
Mutwalli. Clause (d) provides how appointment 
is to be made, when more than one person having 
the requisite qualifications are available. We 
think therefore that tbe expression ‘Mutwalli’ in 
cl. (d) refers to Madassar, who alone was de¬ 
clared to be Mutwalli by the wakif. The last 
portion of cl. (e) introduces another obscure pro¬ 
vision in the document. Obviously, it contem- - 
plates a state of things when there would be 
no descendants either male or female either of 
the settler or of Madassar alive. In such con¬ 
tingency the Kazi is to make the appointment, 
but the appointment has got to be made from 
among the blood relations and kinsmen of the 
wakif probably, meaning thereby nis collaterals 
and distant kindred; it is conceded by Mr. Gupta 
that it would be very difficult to reconcile this 
provision with that contained in cl. (c). Clause (c) 
also speaks of blood relations and expressly for¬ 
bids interference by a Judge in the matter of 
appointment of a Mutwalli when blood relations 
are in existence. We may have to advert to this 
portion of cl. (e) later on. The moat important 
question which we have to consider is whether 
the appellant is right in his contention that the 
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daughter’s descendants of Madasear are excluded 
from the line of devolution of Mutwalliship as 
laid down in ol (a) mentioned above. To decide 
this point, it would be necessary first of all to 
ascertain what is the exact meaning of the word 
"farzand** as used in the clause. We have to 
consider then how far the original meaning of 
the word is extended by reason of the expression 
"ba farzand”, or the addition, of words like 
"naslan baad naslin” and "batnan baad batnin." 
“Farzand" is a Persian word of which the Ara¬ 
bian synonym is “Awlad” (Bailee i, 670-72). In 
^Yilson’8 Glossary (r-tfe Wilson, page 167) the 
meaning of "farzand” is said to be offspring, 
progeny, a son or daughter, child or children, in 
legal language the word "farzand” means lenial 
descendants in the male line, females and their 
posterity are excluded except the person’s own 
daughter. According to the rules of interpreta¬ 
tion laid down by the Mahomedan Jurists, if a 
man creates a wakf simply for his 'walad' or 
children, then the children of his loins both male 
and female would take the produce. If there 
is no child of his loins, but there is a child of his 
son the produce is to go to the son’s child, but the 
child of a daughter is not included according to 
the approved doctrine : (Fatwa Alamgiri, vol. ii. 
page 474, Ameer Ali, vol. i, p. S54). The reason 
is that "walad" means a man’s own children; 
son’s children according to custom are his own 
children but not daughters’ children as they be¬ 
long to a different family (vide Badd ul Muktor, 
vol. Ill, p. 672). There is a difference of opinion 
among Mahomedan Jurists regarding exclusion 
of daughter’s children when more than one gene¬ 
ration is mentioned {vide Ameer Ali, vol. I, p. 865). 
According to the view expressed in Fatwa Alam¬ 
giri however when the appropriation is for the 
benefit of the children and the children’s children, 
the children of daughters are not included. In 
the Ebizanutool-Mooftieen it is said "If a man 
appropriates an estate to be enjoyed by bis des¬ 
cendants, in perpetuity eo long as the race con¬ 
tinues, and be leaves children and children of 
his male children, it will ho divided among them 
equally, and no preference will be shown to the 
males over the female. But the children of 
females are not reckoned—among the lineal des¬ 
cendants according to the approved doctrine. . . 
because the descendants of a man’s daughters 
are not the lineal descendants of that man, 
lineage being derived from the father and not 
from the mother." Quoted in Macnaugbten’s 
Principles and Precedent of Mahomedan ijaw 
(p. 882 ). In Macnaughten’s Principles and Pre¬ 
cedent of Mahomedan Jjaw a case is discussed 
where the grant of the office of a Mutwalli was 
made to one Md. Bufeeq, and declared heritable 
by bis Furzuindam or offspring. It was held 


that the grandson in the female line of the 
grandson in the male line cannot he enumerated 
among the "furzundam” or offspring or lineal 
descendants; because when these terms are ap¬ 
plied relating to a person, they mean only those 
who are the lineal descendants of that person or 
his descendants in the male line how low soever 
hut a grandson in the female line takes his dcs- 
cent from his own father and not from Md. 
Bufeeq {vide Macnaugbten, p. 332). In i. 8. D. A. 
p. 106,^ it was definitely held that the Arabic 
plural "aulad" and its Persian equivalent "far- 
zandam’’ are understood to include both sons 
and daughters and all descendants in the male 
line but not descendants in the female line {see 
in this connection Tyabji, S. 511 (l-A), Bailee i, 
page 568 (para. 2 (677)). There is also decided 
authority which holds that when the word 
"aulad" is repeated and the expression used is 
*'aulad’dar-aidad” even then the daughter’s 
descendants are not included: 10 Bom. H. C. B. 
7.* It can safely be hold therefore that the pre¬ 
ponderance of authorities is clearly in favour of 
the view that the expression "farzand" or 
"aulad’ would not ordinarily include the descen¬ 
dants of female children, though the daughters' 
themselves would be included in it. The law on 
this point is thus summed up in R. Wilson’s 
Digest of Anglo. Mahomedan Law : 

“Though the daughters themselves are included 
under such general terms as ‘child’ or ‘children’ their 
children and remoter descendants are not admitted to 
share with descendants in the male line unless some 
special term clearly indicating such an intention is 
employed.’’ (Art. 326). 

The correctnesa of this statement of law' has not 
been disputed by Mr. Gupta. We will have to 
consider therefore w'hetber there are any special 
terms here which would take the case out of the 
purview of the ordinary rule. It is settled by 
authorities that "ALfad" is a word of the largest 
and most general signification, and includes the 
descendants of male as well as of females, simi¬ 
larly the words "Nasi" and * Zariat” would refer 
to all descendants male or female near or re- 
mote (Tyabji. S. 511 (5), p, 639; Bailee 1, 672 
para 4). In 10 Bom. 119® a certain village was 
granttd by the Mogul Government in the name 
of two persons and their ’aulad va ahfad’ for 
the maintenance of a Darga. The plaintiff who 
was a grandson of a daughter of one of the male 
descendants brought the suit for recovery of a 
certain share in the inam. It was held that the 
expression ‘ahfad’ was wide enough to include 
the descendants of a daughter and the plaintiff 
was entitled to succeed. Sargent C. J. in course 
of bis judgment observed as follows: 

“Had the inteotion been to limit the class of descen¬ 
dants exclusively to persons claiming through males it 
is difficult to suppose that the general expression ‘aulad 
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va ebfad’ would have been used aud not ‘auJad dar 
aulad’ which admittedlj would ioclude them.” 

Ill the case before us we have neither the word 
‘ahfad’ nor any expression like Nasi or Zariat. 
Mr. Gupta lays stress on the word ba farzand, 
and also on the expression ‘naslan-baad naslin* 
and batnan baad batnin, coming after ‘farzan> 
dam.’The preposition‘ba’ means'to’ ‘with’or'in’ 
[vide Richardson, Persian Arabic and English 
Dictionary, p. 224). ‘Ba Farzandam’ literally 
means ‘with children’ and when these words are 
added to a grant, and occur after the name of 
the grantee they are construed to be words of 
limitation, and indicate that the grantee gets an 
absolute or heritable estate and not a mere estate 
for life. Thus if an estate is granted to A ‘with 
children’ A gets an absolute estate and the 
children acquire no interest by the grant (Bailee 
I, p. 6S0-81, Edn. 2). This proposition however 
does not really assist Mr. Gupta’s client. In the first 
place there is no transfer of secular interest in any 
property in the present case, but mere creation 
of a religious office and no question of absolute 
or heritable right arises with regard to the office 
ofamutawalli under Mahomedan law. But what 
is more important is that the grant is not made 
here to a particular person and hia children. All 
that the deed provides is that mutawalliship 
would devolve upon the children of the son (i. e. 
Madassar). "Ba"-is here used in the sense of 
"to” or “upon” and that is exactly how it has 
been translated by the defendants’ translator. 

[8] The expressions *naslan haad naslin' and 
hatnan baad batnin both of which occur in the 
wakfnama, are really terms of art, which sub. 
I'ect to surrounding circumstances and context, 
ordinarily confer absolute interests (Tyabji— 
'Mahomedan Law, S. 6 il (5A). ‘Whenever a grant 
is made to a person with these words added to 
it, it may be presumed that the grantee takes an 
absolute or heritable estate. But as said above 
there is vital difference between the grant of a 
secular estate and the creation of a religious office, 
and no question of an absolute or heritable right 
could possibly arise in regard to the office of the 
■mutawalli of a wakf. Mr. Gupta lays consider¬ 
able stress upon a decision of the Madras High 
Court which is to be found reported in A. I. R. 
1935 Mad. 688.^ We think that the learned Judges 
rightly pointed out in that case that although in 
deeds relating to private property the words 
*'nadan baad naslin" &Q., would be construed as 
words of limitation and would confer an absolute 
estate in the grantee, the same consequences 
would not follow when the document lays down 
the line of devolution for a religious office But 
we cannot agree with the learned Judges’that 
these words literally construed would lead to the 
result that persons claiming through females 


would also be included. Of the three decisions 
referred to in the judgment, two really lay down 
the opposite view whereas in the decision of the 
Allahabad High Court upon which the learned 
Judges purported to rely, this question was 
neither raised nor decided. We think that tbo 
proper significance of the expressions "naslan 
baad naslin” and "batnan baad'batnin” is what 
was indicated by the Judicial Committee in their 
recent pronouncement in 1939 A. o. 608.® The 
case came from Palestine and arose out of a 
suit to recover property of a wakf for the benefit 
of all interested. The question for consideration 
was one of limitation which was to be decided 
under Art. 1661 of the Ottoman Civil Code; but in 
the course of the judgment Sir George Rankin 
discussed the meaning of the expression "genera, 
tion after generation” when it is used in deeds 
creating wakf. The real object, his Lordship 
pointed out, of introducing these expressions in 
deeds of wakf is to prevent nearer and more 
remote descendants from being treated alike. As 
has been stated in the Fatwa Alamgiri (Crl. ii 
p. 474): 

"Aod if he should say 'upou my child, and child of 
my child, and child of the child of my child* mention' 
ing three generations, the produce is to be expended 
upon his children for ever, so long as there are any 
descendants and is not to be applied to the poor ..«. 
the nearer and more remote being alike unless the ap- 
propriator say in making the wakf Hhe nearer is 
nearer’ or say on my child then after that on the child 
of my child or say 'generation after generation* when a 
beginning must be made with rvhom the appropriator 
has begun.” 

[9] We think that this principle applies in its 
entirety to the facts of the present case. The 
wakif has laid down that the descendants of 
Madassar would hold the office of the Mutwalli.^ 
Taking literally the expression ‘children’ or 
descendants would mean all descendants nearer 
and more remote. The words "generation after 
generation” have made it clear that the earlier 
generation wonld exolnde the more remote and 
unless the earlier generation is exhausted no 
Mutwalli is to be appointed from the succeeding 
generation. This we think is the true meaning of 
the expression used in the document. There is no 
indication anywhere that the wakif intended that 
the children of Madassar, would include his 
daughter's children as well. We cannot say that 
the point is altogether free from doubt and onr 
difficulty is enhanced by the fact that neither 
ourselves not the learned lawyers appearing 
before us are acquainted with the Persian langu¬ 
age in which the document is written. 

[ 10 ] In these circumstances the safest thing 
for us to do is to proceed on the authority of 
decided cases as far as possible and not to has© 
our decision purely on the dictionary meaning 
of the words used. Our conclusion is that tha 
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appellant ia right in his coDtention that the 
words 'children of my son' as used in ol. (a) as 
mentioned above, do not include the daughter's 
children of Madassar. Fatima Bibi therefore was 
rightly appointed a Mutwalli, and no question of 
limitation arises in this case. The defendant 
must be held to be outside the line of Madassar's 
children upon whom the office of Mutwalli is to 
devolve under the terms of the wakfnama. The 
question now is whether the plaintiff is entitled 
to a declaration of bis title as Mutwalli of the 
wakf estate. The learned advocate for the ap. 
pellant relies upon cl. (c) of the document, and 
some portions of the other clauses as well and 
bis contention is that on failure of Madassar’s 
line the office would go to the senior most male 
descendant of the wakif himself. A civil Court 
,can declare the title of the plaintiff as Mutwalli 
only if bis rights are established on the contents 
of the document itself otherwise it would be a 
question of appointing a Mutwalli, which can be 
done by the principal civil Court of the district 
'as Eazi. In view of the construction which we 
have placed on the document it must be held 
that the line of Madassar’s descendants is ex¬ 
tinct. The question now is whether in such a 
contingency the document itself provides a rule 
under which Mutwallisbip would devolve upon a 
particular person. Obviously, cl. (c) upon which 
the learned advocate for the appellant primarily 
relies is by itself of no assistance to him. That 
clause lays down in a purely negative mauner 
that BO long as the descendants and blood rela¬ 
tions of the wakif either male or female would 
remain the Judge (or authorities in power) 
would not be competent to interfere by making 
any change or substitution. The meaning of this 
'clause as said already is not quite clear. The 
intention of the founder presumably was that 
when the specific line of devolution of the office 
of mutwalli as laid down by him would be ex¬ 
tinct, the mutwalli would have to be appointed 
from amongst his descendants and blood rela¬ 
tion either male or female. The authorities in 
power would not be entitled to bring in any out- 
aider or otherwise interfere with the administra¬ 
tion of the endowment. This intention has also 
been espressed in the last part of cl. (e). Clause (c), 
however does not lay down in what way, or in 
what order the appointment has got to be made 
from amongst the descendant or blood relations 
of the founder, and whether preference is to be 
given to agnatic relations or to age or near¬ 
ness of relationship with the founder. Rules 
of appointment have been laid down with 
regard to the descendants of Madassar, but not 
in respect of the offspring or blood relations of 
the wakif himself. The learned advocate for the 
appellant wants us to hold that the expression 


“Farzandam'' (son) occurring in both cla. (a) and 
(b) means "sons” in the plural and includes the 
other sons of the wakif besides Madassar. This 
contention we are unable to accept, and as said 
already, the word "son” used in both the clauses 
refers to Madassar and Madassar alone. Wo have 
also held that the word "mutwalli” as used iu 
cl. (d) relates to Madassar and does not refer to 
the wakif who might have acted as Mutwalli so 
long as he was alive. This being the position the 
plaintiff cannot invoke the provisions of cIs. (a), 
(b) and (d) in his favour, and cl. (c) by itself 
does not enable the Court to assign a definite 
place to the plaintiff amongst the descendants 
and relations of the founder for the purpose of 
being appointed a mutwalli to the wakf estate. 
In these circumstances our conclusion is that 
with the extinction of the line of Madassar, the 
specific rules laid down by the foucder for devo- 
lution of the office of tbe mutwalli have also' 
come to an end, and it is now for the Principal! 
Civil Court of the District to make an appoint-] 
ment having in view tbe wishes of tbe founder 
and the general principles of Mabomedan iaw'.' 

[ 11 ] Tbe present suit brought by the plaintiff 
for declaration of title as mutwalli on the basis 
of tbe wakfnama cannot succeed, and on that 
ground and that ground alone this appeal would 
also fail. 

[12] It would be open to tbe plaintiff, the 
defendant or any other relations of the wakif to 
make a proper application to tbe District Judge 
as Kazi for appointing a mutwalli of tbe wakf 
estate under the Mabonoedan law. 

[13] Having regard to the complicated nature 
of tbe questions involved in the construction of 
tbe document and the decision of tbe main ques¬ 
tion in favour of tbe plaintiff we direct that 
both tbe plaintiff and tbe defendant would be 
entitled to the costs of tbe suit and tbe appeal 
out of tbe wakf estate. As the plaintiff was al¬ 
lowed to file the’ suit and appeal ns a pauper,, 
the Government would be entitled to the court- 
fees, which we direct shall also come out of the 
wakf estate. We desire to point out, thai the 
court-fees payable for this suit have not been 
calculated by the Court below on proper basis. 
It is true that the suit being one for posses¬ 
sion ad valorem court-fees should not be paid 
on the market value of the wakf properties. 
The plaintiff was undoubtedly suing as mut¬ 
walli and he wanted to recover possession of 
properties, admitted by the defendant to be 
wakf properties, solely in that capacity. The 
mutwalli is not the owner and be can be called 
upon to value his suit in accordance with his 
estimate of what tbe value of his rights as mut¬ 
walli of the properties would amount to. The 
Court can certainly check this estimate and 
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-decide for itself on proper materials as to what 
Itbe valuation should be. The court-fees for the 
f.uit as well as for the appeal would be deter, 
mined on the basis indicated above and court- 
lees thus determined would be paid to the Gov¬ 
ernment out of the wakf estate. 

[14] The appeal is dismissed, and the case 
would go back to the trial Court for determina¬ 
tion of the court fees payable to Government. 

[15] K. C. Chunder J.—I agree. 

R.G.D. Appeal dismissed. 


A. I. R. (35) 1948 Calcutta 320 [C. N. 131.] 
B. K. Mukherjea and G. N. Das JJ. 


Bhudeh Chandra Chakravarti and another 
— Judgment-debtors — Appellants v. Bro- 
jendra Krishna Mitra, Decree-holder and 
others — Bespondents 

A. r. A. 0. No. 48 of 1945, Decided on 2.3-1948, 
from order of Sub-Judge, First Addl. Court, Zillah 
21-raiganas, D/'l-8-1944. 

(a) Bengal Tenancy Act (8 [VIII] of 1885), S. 148, 
cl. (o) — ‘Landlord’—Landlord includes co-sharer 
landlord. 

As cl. (o) of S. 148 expressly speaks of a decree for 
Hrrears of rent obtained by a laodlord, tbe expression 
“a landlord" can include a cosbarer landlord as ^ell. 

[Para 7] 

(b) Bengal Tenancy Act (8 [VIII] of 1885), 
S, 148, cl. (o)-—Decree for rent obtained alter land¬ 
lord has parted with his interest in land — Execu¬ 
tion of decree by assignee of decree is not barred 
under S. 148 (o). 

To bring a ca-e within the mischief of cl. (o) of 
S. 148 two conditioDB must be fulfilled; first, that tbe 
decree assigned must be for arrears of rent obtained by 
a landlord, and secondly, tbe assignee must not have 
landlord's interest vested in him at tbe date when be 
makes the application for execution. [Para 4] 

Where tbe landlord after he has parted with bis 
interest in respect of the tenancy insUlntes the 
rent suit and obtains a decree, tbe decree cannot be 
deemed to be one for arrears of rent obtained by a 
landlord. The decree, therefore, is not inexecutable by 
tbe assignee by reason of the provisions of S. 148 (o) *. 
6 C. W. N. 91, Rel. on. [Para 7] 

Cases referred'. — 

1. (’05) 1 C. L. J. 500, Manurattan Nath v. Harinath 
Das. 

2. (’31) 35 C, W. N. 51 : 18 A. I. R. 1931 Cal. 485: 58 
Cal. 798 : 131 I. C. 701, Bijnubala Dntt v. Mathura- 
natb Sikdar. 

3. (’33) 37 C. W. N. 901: 20 A. I. R. 1933 Cal. 919: 60 
Cal. 1181 : 149 I. C. 386, Gopendra Prasad Snkul v. 
Bamkishorc. 

4. ('31) 54 C. L. J. 506 : 19 A. I. R. 1932 Cal. 308: 
59 Cal. 33* : 137 I. C. 302, Saroj Bhusin v. Debendta 
Nath. 

5. (’02) 6 C. >y. N. 9l,Nagendra Nath Bose v. Bhuban 
Mohan. 


Apiirbadhan Aluhherji — tot Appellants. 
Hiralal Chakravarti and Ajil Kumar Dutta 




B. K. Mukherjea J.—Tnig appeal is on t 
of the judgment.debtors, and is directed a( 
an appellate judgment of the Subordinate J 
I'lrst Additional Cpurt of 24.Pargaiia3 i 


1-8-1944, reversing an order of the Munsif, Second 
Court, at Dimond Harbour, made in a proceed¬ 
ing for execution of a rent decree under S. 47, 
Civil P. 0. 

[ 2 ] The facts are not in controversy and may 
be shortly stated as follows. The judgment- 
debtors held a tenancy within the zamindari of 
late Baja Baj Kissen Deb Bahadur. Tbe estate 
of tbe latter was in the hands of tbe Official Be- 
celver, and he granted a lease of the zamindari 
property, to which tbe holding of the judgment- 
debtors appertained, to one Asalata Deb Bow- 
rani for a period of six years commencing from 
Baisak, 1335 B. S. The arrears of rent due up to 
tbe date of the lease were not, however,* assigned 
to the lessee, and after tbe lease was granted, 
the Official Beceiver instituted a rent suit 
against tbe judgment-debtors for recovery of 
arrears of rent due for the years 1843-44 B. s., 
and obtained a decree on 22- 10-1940. On 7-4-1941, 
tbe rent decree was assigned to the respondent, 
and on the strength of tbe assignment, the as¬ 
signee commenced the present proceeding for 
execution of the rent decree. 

[3] Objections were raised by tbe judgment- 
debtors under B. 47, Civil P. G, and tbe conten¬ 
tion put forward was that the execution was 
barred under s. 148 (o), Bengal Tenancy Act, 
tbe landlords* interest in respect of the tenancy 
not being assigned to or vested in tbe assignee 
of the decree. This contention found favour with 
the trial Court who dismissed the application for 
execution. On appeal,thisjudgmentwas reversed, 
and it was held by tbe learned Subordinate Judge 
that as tbe decree was obtained by the Official Be¬ 
ceiver at a time when he was not the landlord 
in regard to the tenancy, tbe provisions of 
s. 143 (o), Bengal Tenancy Act, are not attracted 
to such a case. It is the propriety of this judg- 
inent that has been assailed l^fore us in this 
second appeal. 

[4] Bow, S. 148 (o), Bengal Tenancy Act pro¬ 
vides that no application for execution of a 
decree for arrears of rent obtained by a landlord 
shall be made by tbe assignee of a decree unless 
the landlord’s interest in the land has become 
and is vested in him when such an application 
is made. Whatever might be the policy under¬ 
lying this provision, it is clear from the language 
used by the Legislature that to bring a case 
within tbe mischief of the clause, two conditions 
must be fulfilled ; first, that the decree assigned 
must be for arrears of rent obtained by a land¬ 
lord, and secondly, the assignee must not have 
the landlord’s interest vested in him at the date 
when he makes the application for execution. 
Whether the bar created by this clause extends 
to preventing the assignee of the decree, when he 
is not also the assignee of the landlord’s 
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interest, from making any application at all for 
execution of the decree, or prevents him from 
executing the decree only in accordance with 
the provisions of chap. 14, Bengal Tenancy Act, 
has been the Bubjeot-matter of various conflict¬ 
ing decisions of this Court. On the one hand, 
there are authorities which lay down that the 
effect of cl. (o) of S. 148, Bengal Tenancy Act, is 
not to prohibit the execution of the decree on 
the part of the transferee altogether, but only 
means that the transferee can have the decree 
executed on the footing that it is a money 
decree. On the other hand, there are decisions, 
the number of which is not inconsiderable, which 
adopt a strict interpretation of the language of 
the section, and bold that the clause forbids the 
assignee of the decree for arrears of rent to 
make an application for executing the decree 
even as a simple decree for money under the 
Civil Procedure Code : vid6 1 C. Ii. J. 500;' 35 
C. \V. N. 61;^ 37 O. W.N. 901® and 54 C.L.J. 606.* 
It may be necessary at some time or other to 
have this conflict settled by a larger Bench, but 
we do not think that for purposes of this case, a 
reference to the Full Bench is necessary. 

[5] For the purposes of this case, we would 
proceed on the strict language of the section and 
avoid any speculation on the probable intention 
of the Legislature, and the harm that might arise 
if alienation of a rent decree is to be regarded as 
interdicted altogether. The mischief of cl. (o) 
of S. 148, Bengal Tenancy Act, as we have al¬ 
ready indicated, comes into operation if the two 
elements referred to above arc fulfilled. So far 
as the present case is concerned, it is not disput¬ 
ed that the assignee is not the landlord by as. 
signment or otherwise; and consequently, the 
second condition mentioned above has not been 
complied with. The whole question, therefore, 
narrows down to this as to whether the first ele¬ 
ment is fulfilled; in other words, whether the 
•decree is one for arrears of rent obtained by a 
landlord. In our opinion, the answer to this 
question should be in the negative. 

[6) As said above, the Official Receiver grant- 
ed a lease of the zAmindari within which the 
holding is situated, for a period of 6 years to Sm. 
Asalata Bowrani. The lease was to begin from 
Baisak 1335 B. S. It does not purport to be an 
ijara, und we cannot agree with the learned 
tbdvocate for the appellant that the document 
merely assigned the rent due -for a certain 
number of years to the lessee. We have gone 
through the doonment carefully, and the terms 
clearly indicate that the entire right of the land¬ 
lord was transferred to Asalata Bowrani for the 
period that the lease was to be in force. Accord- 
ing to S. 8 (6), Bengal Tenancy Act. "landlord" 
means a person immediately under whom a 
1948 C/41 & 42 


tenant holds. The lease from the Ist Baisak 
down to the time when it would come to an end 
by the efflux of time or otherwise, and during 
this period. It was the lessee who was the land¬ 
lord in respect of the tenancy held by the judg- 
ment-debtors. The Official Receiver, therefore, 
was not the landlord when he instituted the rent 
suit against these appellants or obtained the 
decree, and the decree could not be deemed to 
be one for arrears of rent obtained by a 
landlord. 

[7] It is contended by Mr. Mukherji who ap- 
pears for the appellants that the authorities go to 
show that a decree which is obtained by a co- 
sharer landlord and which consequently has not 
the effect of a rent decree proper does come with- 
in the purview of the section. We do not propose 
to examine the larger question as to whether 
cl. (o) of s. 148, Bengal Tenancy Act, is confined 
in its operation to cases where a suit for arrears 
of rent was so instituted as would result in a 
rent decree in the strict sense of the expression. 
Much could be said both for and against this 
view, but as the clause expressly speaks of a 
decree for arrears of rent obtained by a landlord, 
the expression "a landlord" can include a co- 
sharer landlord as well. In the present case, 
however, the decree was not obtained by any 
cosharer landlord, and the Official Receiver had 
parted with the landlord’s interests by way of a 
lease before be instituted the rent suit, or ob¬ 
tained a decree. There is no decided authority 
which says that in such cases, the decree would 
be inexecutable by the assignee by reason of the 
provisions of S. 148 (o), Bengal Tenancy Act. On 
the other band, there is a decision, 6 o. w. N. 91,® 
which to a great extent supports the view taken 
by the learned Subordinate Judge. As the pre¬ 
sent case does not come within the purview of 
s. 148 (o), Bengal Tenancy Act, we are of the 
opinion that the learned Subordinate Judge was 
right in holding that the application for execu- 
tion was not barred. 

[8] The result, therefore, is that we affirm the 
'decision of the Subordinate Judge and dismiss 
this appeal. We make no order as to costs in 
this Court. 

G. N. Das J.—I agree. 

Appeal dismissed. 


A. I. R. (33) 1948 Calcutta 321 [G. N, 132.] 
B. K. Mukhbrjea and G. N. Das JJ. 

Bam Krishna Bhakat and others^ Defen- 
dants^ Petitioners v. Firm Haji Jonabally 
and Abdul Jalil — Plaintiffs — Opposite 
Party, 

CivU Bole No. 1697 of 1947, Decided on 26-2-1948, 
from order of 2nd Addl. Judge, Assam Valley Districts 
at Gauhati, D/- 14-7-1947. 


822 Calcutta 

Trade Marks Act (1940), S. 73 — Action for 
counterfeiting name anti label of plaintiffs and for 
passing off defendants’ goods as plaintiffs’—Action 
does not come within S. 73 — Subordinate Judge 
has jurisdiction to entertain and dispose of such 
action. 

'Where the plaintiffs’ case is that they are selling 
manufactured by them under a particular trade 
name, and under a distinctive label, and the defen¬ 
dants, it ^ras said, are counterfeiting the name and the 
label and arc passing oil tbeir goods as tbe goods of the 
plainti6.s, tbe case does not come within tbe purview of 
8. 73. The plaintifis' action is a Common law action of 
'passing oS’ which exists independently of tbe provisions 
of tbe Trade Marks Act, 1940, and bas been expressly 
safeguarded by S. 20 (2) of the Act. Consequently, tbe 
Subordinate Judge has jurisdiction to entertain and 
dispose of the suit. [Para 4] 

Kanaidhan Dutta — for Petitioners. 

Surajit Chandra Laliiri, Smriti Kumar Roy Chou- 
dhury and Bireswar Chaiiopadhya — for Opposite 
Party. 

B K. Mukberjea J.—Tbe plaintiff opposite 
party which is a firm carrying on the business 
of manufacturing and selling biris instituted a 
suit against the petitioners in the Court of the 
Special Subordinate Judge of Assam Valley 
Districts claiming compensation from the latter 
on the allegation that they were passing off the 
biris manufactured by them as the bv'is of the 
plaintiff. 

[2] One of the contentions raised on behalf of 
tbe defendant petitioners was that in view of the 
provisions of S. 73, Trade Marks Act, 1940 (6 [v] of 
1940), such a suit could be entertained only by 
the District Court, meaning thereby the Court of 
the District Judge. This contention found favour 
with the trial Judge who directed that the plaint 
should be returned for presentation to the pro- 
per Court. On appeal, this order was reversed, 
and the lower appellate Court has held that 
the suit was cognisable and triable by the Special 
Subordinate Judge, Assam Valley districts. 

[S] The whole controversy centres round the 
interpretation to be put upon the language of 
S. 73, Trade Marks Act, 1940. The section runs as 
follows: 

“No suit for the infringement of a trade mark or 
otherwise relating to any right in a trade mark shall be* 
instituted in any Court inferior to a District Court 
having jurisdiction to try the suit.” 

[4l It is not disputed on behalf of the peti- 
tioners that the present action is not one for in¬ 
fringement of a trade mark. There is no allegation 
in the plaint of the trade mark being registered, 
or an application for its registration having been 
refused. It is also not alleged anywhere that the 
trade mark had been in use from before 25 - 2 - 
1937. In our opinion, it is also not a suit where 
any right to a trade mark will be the subject 
matter of investigation. The plaintiff’s action is 
a common law action of ‘passing off’ which ex¬ 
isted and does exist independently of the pro- 
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visions of the Trade Marks Act, 1940, and tbe 
right of action in regard to it has been expressly, 
safeguarded by s. 20 ( 2 ) of the Act. We have 
gone through the plaint carefully. It nowhere 
states that tbe plaintiff baa got any trade mark 
of a particular variety, and wants any declara¬ 
tion of title, or relief in regard to that particular 
trade mark. Their case definitely "is that they 
were selling bv is manufactured by them under a 
particular trade name and under a distinctive 
label. The defendants, it is said, are counterfeit, 
ing the name and the label and are passing off 
their goods as the goods of the plaintiff. In 
these circumstances, it seems to us that the present 
case does not come within the purview of S. 73, 
Trade Marks Act, 1940, and consequently, the 
Subordinate Judge had ample jurisdiction to 
entertain and dispose of tbe suit. 

[ 5 ] This rule is discharged with costs. Hear, 
ing fee two gold mohurs. Let the records be sent 
down without delay. 

[6] G. N. Das J,—I agree, 

v.B.B. Buie discharged* 


A. I. R. (35) 1948 Calcutta 322 [G. N. 133,} 
R. 0. Mitter and Sharpe JJ. 

Madangopal Bagla—JudgmenUcreditor — 
Appellant v. Lachmidas and others — Bespon^ 
dents, 

A. F. 0. 0. No. 212 of 1944, Decided on 13-2-1948, 
from order of Sub-Judge, 2nd Court, Howrah D/- 
22-5-1944. 

(a) Interpretation of Statutes—That construction 

has to be preferred, which would make the provi¬ 
sions in an Act intra vires the legislature which- 
had passed it. [Para 4] 

Annotation:—(’44-Com.) Civil P. C., Preamble N. 7. 

(b) Interpretation of Statutes — Statute must be 
read as a whole. 

In a matter of construction it is of tbe utmost im¬ 
portance to examine the statute as a whole and to find 
out the intention of the legislature, for the intention of 
the legislature as gathered from tbe statute may require 
the dictionary meaning of words and phrases in the 
section to be construed to be restricted or expanded, as 
the case may be. [Para 14] 

Annotation:—(’44-Com.> Civil P. 0., Preamble N. 7, 

(c) U. P. Encumbered Estates Act (XXV [251 

Ss. 14 and 18—Special Judge—Extra pro¬ 
vincial jurisdiction—Special Judge has no powerto 
adj^icate in respect of debts ' incurred outside 
J * —Special Judge passing decree in respect of 

debt incurred in Calcutta and decreed on Original 
Side of Calcutta High Court — Decree of Calcutta 

. superseded — Submission to. 

jur isdiction of Special Judge held did not confer 
jurisdiction — Civil P. C. (1908), S. 9. 

.4 obtained against B a decree on the Orlglual Side- 
of the Calcutta High Court in respect of a debt inoar- 
j ^ Calcutta. B applied under the U. P. Enoumbex* 
ed Estates Act, and in those proceedings the Special 
Judge under that Act passed a decree in favour of A in 
respect of the same debt. The question was whether thtf 
decree of the Calcutta High Court was snperseded under 
s. 18 of the Act: 
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Held that the Special Judge had no jurisdlation 
under the Aot to adjudicate upon debts, both decreed and 
undeoreed, incurred by the applicant landlords outside 
TJ. P. Hence, the decree of the Calcutta High Court 
was not superseded by the decree passed by the Special 
Judge. CPftra 17] 

Held also that the fact that A submitted to tbe juris- 
diction of tbe Special Judge, did not confer jurisdic¬ 
tion pn the Special Judge. [Para 19] 

Held further that assuming that different construc¬ 
tion could and ought to be put upon the provisions of 
the Aot, those provisions could not affect the decree of 
the Calcutta High Court on the Original Side in favour 
of A. for that Court had power under the Letters Patent 
to pass that decree, and either to execute it itself or 
have it executed by a transferee Court and the Provin¬ 
cial Legislature even of West Bengal much less of 
another province, could not have by legislation aSected 
its jurisdiotioD at tbe time when the said decree was 
passed, for at that time tbe Central Legislature was by 
virtue of Cl. 44. Letters Patent, tbe only legislative 
authority in India which could have modified the Let¬ 
ters Patent : 26 A. I.B. 1939 Cal. 435 (F.B.); 27 A.I.B. 
1940 Bom. 862 and 31 A. I. B. 1944 Lab. 302, Bef. 

[Para 18] 

Annotation:— (’44-Com.) Civil P. C., S. 9, N. 5. 
Cases referred -.— 

1. ('39) I. L. B: (1939) 2 Cal. 93 : 26 A. I. B. 1939 
Cal. 435 : 183 I. C. 113 (F. B.), Narsingh Das v. 
Chogemoll. 

2. (’40) 1. L. B. (1940) Bom. 799 : 27 A. I. B. 1940 
Bom. 362 : 191 I. C. 658, Shankar Vishnu v. Mailek- 
lal Haridas. 

3. (’44) I. L. B. (1944) 25 Lah. 79 : 31 A. I. B. 1944 
Lab. 302, Durbar Patiala v. Narain Das Gulab Singh. 

Bamaprosad Mookerfee and B. M. Agarwalla — for 
Appellant. 

Sudhindra Kr. Mitter —for Bespondents. 

R. C. Mitter J. —The two respondents, Bam 
Kiesen Das and Lacbmidass, along with two 
other persons, Karrottam Das and Purushot- 
tamdas, carried on a business in co-partnership 
in Calcutta under tbe name and style of Narot- 
tamdas Gujrati. In the course of business transac¬ 
tions tbe said firm incurred a liability to the 
appellant, Madan Gopal Bagla, for a certain 
sum of money. Tbe liability so incurred was for 
the price of goods supplied in Calcutta. In 1930 
Madan Gopal Bagla brought a suit, being No. 461 
of 1930, in the Original Side of this Court against 
the said firm to recover the money so due bo 
him and got a decree on 22-8.1930 for Bs. 5696-15.3 
with interest at 6 per cent, and costs. This de. 
oree would hereafter be referred to as “tbe de- 
oree passed by this Court.’* On 4-12.1930 it was 
transmitted for execution to tbe District Judge 
of Benares. There the decree-holder, Madan 
Gopal Bagla, applied for execution. A sum of 
B8. 1108-;2 0 was realised by him in 1931 by the 
sale of some immovable properties situate in 
Benares. The District Judge, Benares, there¬ 
after sent back the decree to tbe Court which 
had passed the decree, namely to the Original 
Side of this Court. The decree-holder thereafter 
bad it transferred for execution to Howrah. On 
16-11.1948 he filed bis application for exeontion 


for the balance of tbe decree in the usual ta- 
bular form in the Second Court of the Subordi¬ 
nate Judge, Howrah. His prayer was for 
attachment and sale of a parcel of immovable 
property situate within the District of Howrah, 
belonging to two of the partners of the firm of 
Narottamdas Gujrati, namely Bam Kissendas 
and Lacbmidas. The application was registered 
in that Court on 1-12-1943 aa Money Execution 
Case No. 2 of 1943, and a notice under o. 21, 
E. 22, Civil P.C., was served upon the judgment- 
debtors. On 12-4-19.44, Lacbmidas appeared and 
filed an objection under s. 47 of tbe Code. This 
objection was numbered Miscellaneous case 
NO. 12 of 1944. He contended (a) that tbe decree 
passed by this Court was no longer in existence 
aa tbe Special Judge of Benares bad already 
passed a decree in respect of tbe debt due to 
Madan Gopal Bagla under tbe decree passed 
by this Court under the provisions of the U. P. 
Encumbered Estates Act (25 [xxv] of 1934 
17. P., hereafter called tbe Act) and (b) that 
Madan Gopal Bagla having applied for execu- 
tion of tbe decree passed by the Special Judge 
was precluded from executing the decree which 
be had obtained from this Court. The learned , 
Subordinate Judge upheld the objections and by 
bis order dated 22-5-1944 has dismissed the exe¬ 
cution case. The decree-bolder, Madan Gopal 
Bagla, has filed this appeal. He made the firm 
Narottamdas Guzrati, and tbe two partners 
Bamkissendas and Lacbmidas parties—respon. 
dents to the appeal. 

[2] The following facts are either admitted 
by tbe parties or established by documentary 
evidence : ( 1 ) That Bamkissandas and Lachmi- 
das are residents of Benares City, a town in tbe 
United Provinces of Agra and Oudh, that they 
have immovable properties in tbe District of 
Benares and are the proprietors of a mabal 
situate in that portions of the United Provinces 
in which the Encumbered Estates Act (25 CxxvJ 
of 1934 U. p.) is in force; ( 2 ) That they are 
“landlords” within the meaning of that Act; 
(3) That on 29-3-1936 they applied to the Col¬ 
lector of Benares under 8. 4 of the said Act for 
reliefs under the Aot, that their application was 
admitted by the Collector who by an order pas¬ 
sed under 8. 6 of the Act transmitted tbe said 
application to the First Special Judge, Benares, 
appointed under tbe Act; (4) That in the written 
statement filed by tbe applicants, Bamkissendas 
and Lacbmidas, before the Special Judge under 
8 . 8 of the Act they included the judgment debt 
due to Madan Gopal Bagla under the decree 
passed by this Court; (6) That in pursuance of 
a notice issued by the Special Judge under s. 9 
of the Act and served on him, Madan Gopal 
Bagla appeared before tbe Special Judge and 
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filed a written statement. This written state¬ 
ment is EX. 2; (6) That the Special Judge sepa¬ 
rated the liability in respect of Madan Gopal 
Bagla's said judgment debt between the apply¬ 
ing judgment.debtors Ramkissendas and Lach- 
midas, on the one hand and the non-applying 
judgment-debtoi’s, Narottamdas and Puruehot- 
tamdas on the other, in the professed exercise 
of the powers given to him by sub-s. (6) of s. 9 of 
the Act. He held that the applying judgment- 
debtors were liable to pay to Madan Gopal 
Bagla Rs. 1390-8-9 plus interest up to the date 
of his order amounting to Rs. 214-4-8 and Rupees 
214-12-0 as costs and the non-applying judgment, 
debtors Bs. 3539-7-9 plus Bs. 390-15-0 as interest 
up to the date of bis order. He further directed 
payment of future interest at 6 per cent, per 
annum ; and (7) He passed a decree in favour 
of Madan Gopal Bagla and against the applying 
judgment-debtors, Ram Kissen Das and Lacbmi- 
das, for the said sum of R8.'1390-8-9 plus interest 
and cost as mentioned in eub-para. 6 above. 
This decree was passed by him on I3th May 1941 
under the provisions of sub-s. (7) of S. 14 of the 
Act. 

[8] No appeal or revision was taken against 
this decree under the provisions of chap. 6 of the 
Act. The contention of the respondents before 
us, which has been accepted by the learned 
Subordinate Judge, is that this decree of the 
Special Judge has by reason of the provisions 
of s. 18 of the Act, superseded the decree passed 
by this Court. That section runs as follows : 

"Subject to the right of appeal or revision conferred 
in Chap. 6, the efiect of a decree of a Special Judge 
under sub-s. (7) of S. 14 shall be to extinguish the previ¬ 
ously existing rights, if any, of the claimant, together 
^rith all rights, if any, of mortgage or lien by which the 
same are secured, and where any decree is given by the 
Special Judge to substitute for those rights a right to 
recover the' amount of the decree in the manner and to 
the extent hereinafter prescribed." 

As claims in respect of private debts both de¬ 
creed and undecreed of the "landlord” who bad 
applied for relief under s. 4 of the Act are re¬ 
quired to be investigated into by the Special Judge 
(Ss. 9 and 16 of the Act) the effect of the decree 
passed by the Special Judge would be to extin¬ 
guish the decree passed by this Court in favour 
of Madan Gopal Bagla, if the Special Judge 
had the power to pass an order under sub-s. (6) 
of s. 9 and the further power to pass a decree 
under sub-s. (7) of S. 14 of the Act in respect of the 
debt due to Madan Gopal Bagla, seeing that the 
debt bad been incurred by the applicant land¬ 
lords outside the United Provinces of Agra and 
Oudh and bad been decreed, firstly, by a Court 
of competent jurisdiction situate outsi4c that 
Province, and, secondly, by the Original Side of 
this Court. 


A. 1. B, 

[4] Act 25 [XXV] of 1934 was passed by the 
United Provinces Legislature with the previous 
sanction of the Governor-General obtained in 
pursuance of the provisions of sub-s. (3) of S. 80A, 
Government of India Act, 1915—1919. But as 
that legislature bad power to legislate for the 
peace and good government of that Province 
only the Act, notwithstanding the fact that 
previous sanction of the Governor-General bad 
been obtained could only have effect over that 
Province and not over any other Province of 
British India. Prima facie any provision made 
in that Statute would be ultra vires if and so 
far as it afiects the rights of creditors which 
had originated outeide that Province and which 
bad been enforced by suits or sought to be 
realised by execution outside that Province. It 
would, therefore, follow that a decree passed by 
a Court outside that Province could not be 
affected in any way so long as it was not sought 
to be executed within that Province. If, how¬ 
ever, that right is sought to be enforced by a 
suit in a Court situated within thal Province or 
a decree obtained outside is sought to be executed 
within that Province the Legislature of that 
Prcrvince would have the power to curtail or 
take away the right to sue or to execute as the 
case may be. In fact s. 7 of the Act deals with 
such matters and enacts that suits or executions 
pending in civil or revenue Courts, in the United, 
Provinces in respect of any public or private 
debt owed by the landlord who has made the 
application under s. 4 of the Act are to be 
stayed and no suit or proceeding against such 
a landlord is to be entertained in a Court with-, 
in the Province after the Collector had by bis 
order made under s. 6 of the Act forwarded the 
application to tbe Special Judge till certain 
contingencies had happened. The relevant provi¬ 
sions of the Act must, therefore, be'considered in 
tbe light of what we have said above and at 
the same time keeping in view the rule that 
that construction has to be preferred which 
would make tbe provisions in an Act intra 
vires the Legislature which had passed it. 

[6] The preamble to the Act states that the 
object was to provide for relief to encumbered 
estates in the United Provinces, and B. 1 (2) 
extends its operation to the whole of that pro- 
vince with the exception of two districts and 
portions of two other districts. The word‘‘mahar* 
and the word "landlord” have been defined in 
S. 2 of the Act in a manner which indicates that 
the Legislature had in mind only estates situate 
in and persons residing within that Province. 
Section 4 gives the "landlord” as defined in S. 2 
of the Act who is subject to or whose estate is 
encumbered with private debts the right to make 
an application to the Collector of the District in. 
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xvhioh bis lauds or auy portion thereof are 
situte requestisg that the provisious of the Act 
may be applied to him. This section aud the 
sections of the Act which follow may be put into 
three distinct groups dealing with the three 
distinct stages of the proceeding. 

[63 The first or the initial stage is before the 
Collector of the District to whom the application 
is presented. The Collector is to see if the 
application had been filed within the time allow¬ 
ed and if it baa complied with the other require¬ 
ments mentioned in Ss. 4 and 6. If those 
requirements had been fulfilled he is to forward 
the application to the Special Judge appointed 
by the Local Government under S. 3 of the Act, 
on the basis of an order to be passed by him to 
that effect. Here the first stage ends and the 
second stage begins and it terminates in the 
Court of the Special Judge. Roughly speaking 
in this stage of the proceedings the assets of the 
applying landlord and his liability for his private 
debts, both decreed and undeoreed, are ascer¬ 
tained after adjudication in such a manner as to 
make the adjudication binding on his creditors 
who had appeared before the Special Judge in 
pursuance of either a special notice served on 
them by the Special Judge or in pursuance of 
a general notice published by him in the manner 
prescribed by the Act. If a creditor chooses not 
to appear the debt due to him will be taken to 
have been discharged. In view of the importance 
of the proceedings of this stage and their effect 
on the rights of creditors and the claimants to 
the applicant's property the Legislature provided 
for a judicial adjudication by a Judicial OflScer, 
namely a Special Judge, and gave a right of 
appeal and revision from the decision of the 
Special Judge to higher Courts, namely to the 
Court of the District Judge and to the High 
Court or the Chief Court, as the case may be, 
in the like manner as appeals and revisions are 
allowed against the judgment and decrees of 
civil Courts. To give finality to the decisions of 
the Special Judge in respect of the claims of the 
creditors the adjudications of the Special Judge 
are to have the same effect as decrees of civil 
Courts, subject to the limitation that decrees 
passed by the Special Judge against the applying 
landlord cannot be executed within the United 
Provinces except under the provisions of the Act. 
He is also to determine the public debts of the 
landlord, if there is a dispute in respect thereto 
in-those cases only in which a suit would have 
been maintainable either in a civil or revenue 
Court. In other cases the decision of the Collec¬ 
tor is to be final. After the amount of the pri¬ 
vate and public debts of the applying landlord 
are thus ascertained by decrees of tbe Special 
Judge he is to rank tbe debts in order of priority 


keeping in view the provisions of 8. 16 of the 
Act. 

[7] The second stage is very important. We 
have summarised generally the provisions falling 
within the second stage but for the purpose of 
deciding the question before us, namely, whether 
the Special Judge can thus adjudicate on debts, 
both decreed and undecreed, outside the Province, 
we will have to examine some of the sections 
falling within what we have called the second 
group in more detail. The second stage ends 
with tbe termination of the proceedings before 
the Special Judge with the transmission by him 
to the Collector of the decrees passed by him 
under sub-s. (7) of 3. 14 of the Act together with 
a list of properties of tbe applicant-landlord 
which he bad found to be liable to be attached 
and sold. 

[8] The third stage which is the stage of 
realisation and distribution of the assets then 
begins. The sections dealing with that subject 
run into great details. They lay down what the 
Collector is to do in different contingencies for 
the purpose of having tbe private debts of the 
applicant.landlord as determined by the Special 
Judge as also his public debts as determined by 
him or by the Special Judge, as the case may 
be, paid. The points to be noted are: (l) that no- 
property of the applicant-landlord vests in the 
Collector as in the Receiver in insolvency. Only 
in certain contingencies the Collector can sell 
or mortgage in usufructuary form, some but not 
all tbe properties of the applicant-landlord. A 
residential house with necessary furniture must 
be left to him, and a certain portion of income 
producing property must also be left outside the 
mortgage. In certain contingencies the Collector 
is to transfer portions of his property to bis 
creditors in satisfaction of their dues as deter¬ 
mined by'the Special Judge; (2) that the Collector 
cannot by his own act and without the help of a 
competent Court realise the assets of the appli- 
cant-landlord situate outside the Province; (3) 
that the proceedings before the Collector are not 
like insolvency proceedings; and (4) that decrees 
passed by the Special Judge in favour of the 
creditors cannot be executed by them, but tbe 
Collector is to realise moneys from tbe applicant 
landlord or from his properties and pay the 
creditors. In short the creditors are to look to 
the Collector for payment and are to be paid by 

him or the Local Government. 

[9J These conclusions follow from the follow- 
ing provisions laid down in the Act: Tbe appli¬ 
cant landlord is at first given a chance to pay 
up his creditors whose dues had been determined 
by the Special Judge by paying to the Collector 
within two months after the Collector had receiv¬ 
ed the papers from the Special Judge (S. 22). If 
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be pays the Collector is to distribute the money 
among the creditors in the order of priority 
determined by the Special Judge. If no such pay. 
meat is made by the applicant landlord the 
Collector is to sell in the first instance the appli. 
cant’s properties included in the list sent by the 
Special Judge and which the latter had reported 
to be liable to attachment and sale, other than 
proprietary rights in land, subject to an exception 
that a residential house with necessary furniture 
is to be left to the applicant landlord. This 
power of sale given to the Collector extends only 
to properties within the. Province. For realising 
money from properties outside the Province the 
Collector can only take recourse to execution 
proceedings in proper and competent Courts 
situate outside the Province on the assumption 
as if he was the decree-holder in respect of the 
decrees which the Special Judge had passed in 
favour of the creditors (s. 24 ). 

[ 10 ] If the sale proceeds of the sale conducted 
by him in respect of the applicant-landlord’s 
properties within the province falling within the 
aforesaid description or the proceeds of the sale 
of applicant-landlord's properties situate outside 
the Province realised through executing Courts 
outside the Province on the Collector’s applica¬ 
tion are sufficient to discharge the decrees passed 
by the Special Judge the proceedings end there, 
the administration by the Collector being thus 
fully completed. If not the Collector is to mort¬ 
gage in usufructuary form only a portion of the 
applicant landlord’s property to a person willing 
to pay the balance of the debts due from him 
due on the basis of the Special Judge’s decrees. 
Properties producing at least one-fourth of the 
post-slump profits must be left out of the mort- 


pge apparently for affording the applicant 
landlord the means to meet his expenses (s. 25 ) 
no person is agreeable to accept a usufructuary 
mortgage on those terms the Collector is tc 
determine the instalment value of the applicant’s 
proprietary rights in land liable to attachment 
and sale in accordance with certain rules framed 
by the Local Government. If the amount still 
due by the applicant-landlord is leas than the 
instalment value so determined by the Collectoi 
the Collector is to direct the applicant to pay tc 
the Local Government money in such instalments 
coN^enng a period not exceeding 20 years, as the 
Local Government may determine, the obvious 
intention being that the Local Government 
would pay the creditors (s. 27). What has to be 
done by the Collector if the amount still due bv 
apphcant-landlord exceeds the instalment value 
IS provided for in ss. 28 and 31 . Whatever insaJ. 

Snd n T , If applicant- 

ment wtth“fh f Local Govern- 

meat with the land revenue and cesses and can 


be recovered by the Local Government by the 
same process by which arrears of land revenue 
can be recovered. On failure to pay two consecu¬ 
tive instalments the whole is to become due and 
can be recovered by the same process as land 
revenue (s. 29). In order that the administration 
may be effective the applicant-landlord is pre¬ 
vented from making any alienations till the 
contingencies mentioned in s. 44 occur. These 
are (a) if his application is dismissed or (b) the 
proceedings quashed or (c) when his debts have 
been liquidated. 

[ 11 ] We have dealt with this part of the Act 
in some detail for the purpose of drawing the^ 
following inferences; (a) that this scheme of ad¬ 
ministration fits in with the Act having only 
local operation in the strict sense of the term, 
that is to say, operation within the United Pro¬ 
vinces and not beyond; (b) that a creditor in 
whose favour the Special Judge has passed a 
decree cannot himself take out execution of the 
decree so passed in his favour; ( 0 ) that the inten- 
tion of legislature is to save the applicant land¬ 
lord from harassment by, and consequent expenses 
of suits and executions taken by his- creditors, 
and, as s. 7 indicates, within the Province. 


[ 12 ] What we have stated in (b) above 
removes the misapprehension on which the learn- 
ed Subordinate Judge has proceeded in coming 
to the conclusion that Madan Gopal Bagla, the 
appellant before us, bad applied to execute in 
Benares the decree of the Special Judge passed 
in his favour. It is on this finding that he held 
that he, the appellant, is to be taken to have 
accepted the decree passed by the Special Judge 
in his favoui; in substitution of the decree passed 
by this Court and so cannot be allowed to execute 
the last mentioned decree. The material on 
which he came to his finding to the effect that 
appellant was executing the decree of the 
Special Judge in Benares is the order recorded 
by the Sub-Divisional Magistrate, Benares, who 
was apparently exercising the powers of the 
Collector of that District under the Act, on the 
petition filed before him on 27 - 3 - 1944 , by the 
applicant landlords, Ram Kissen Das and Lacbmi- 
das, and which has been set out at page 460 of 
Part I of the paper book. By that-petition the 
said persons applied for the issue of an injunction 
by the said Sub-divisional Magistrate, Benares, 
on the appellant Madan Gopal Bagla to restrain 
him from proceeding with this execution case 
o pending in the Second Court of 

Q u Judge, Howrah. The learned 

bub.Divisional Officer sent this petition to the 

Howrah Court with the following’order passed 
on 6-4-1944: 


counsel for Madan Gopal Bagla credilot has 
ot turned up. Let a copy of this petition be forwarded 
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to the Ooart o( the Second Subordinate Judge at Howrah 
with the remark that oxrou^ton procsedin^rs re^^ardtn^ 
the decrees in question (namely decrees passed by the 
special Judge) are already going on under the Z7nited 
Provinces Encumbered Estates Act proceedings in this 
Court.” 

[13] This petition and this order which was 
in Urdu was filed by the judgment-debtor-res- 
pondents before the learned Subordinate Judge 
oh 12.51944, without a translation. On that day 
they prayed that a translation may be ordered 
to be made by an officer of the Court. The 
officer to whom the learned Subordinate Judge 
sent it for being translated reported on 18.6-1944, 
that he M'ith his limited knowledge of Urdu 
writings could not read the document correctly 
as it was written in Sikastha style. The case 
was taken up for hearing on 20th May following. 
The document was translated in Court on that 
date by a witness called for the purpose. Not 
knowing previously what was stated in the 
aforesaid order of the Sub.Divisional Magistrate, 
Benares, the appellant filed a petition on the 
same day stating that he undertook not to pro¬ 
ceed with the execution case pending at Benares. 
The arguments concluded on that date. The 
appellant asked for being allowed a little time 
to argue the point made by the judgment, 
debtors on the said order of the Sub-divisional 
Magistrate, Benares, but his prayer was disallow¬ 
ed. In our opinion, the appellant was placed 
under a disadvantage. The app 0 llant*s lawyers 
assumed from the order of the Sub-divisional 
Magistrate that his client had made an appli¬ 
cation for execution of the decree passed in his 
favour by the Special Judge. That was a wrong 
assumption and that mistake was excusable 
seeing that the learned Subordinate Judge in his 
considered judgment bad made the same mis¬ 
take. That order did not state that the appel¬ 
lant had applied for execution of the decree 
passed in his favour by the Special Judge and 
that his application for execution was pending 
in the Court of the Sub-divisional Magistrate. 
It simply stated the fact that the decree passed 
by the Special Judge was under execution in 
proceedings taken before him under the Encum¬ 
bered Estates Act^ Having regard to the pro¬ 
visions of the Encumbered Estates Act falling 
within what we have called the third group and 
^wbioh we have summarised above, that sentence 
in the Sub-divisional Magistrate's order^ under, 
lined (here italioised) by us means tbat’belhimaelf 
exercising the functions of the Collector of Benares 
District had started execution of the decrees passed 
by the Special Judge, and the execution so started 
was still pending. The underlined (here italicised) 
sentence means that he, the Sub-divisional Magis¬ 
trate, bad already taken steps to realise the amo¬ 
unts decreed against the applicant.landlords, but 


that be had not at that time actually realised the 
same. The aforesaid reason which is the first 
reason given by the learned Subordinate Judge 
in his support of bis order cannot be siippocted. 

[14] It is, therefore, necessary to examine the 
other contention of the judgment-debtors res¬ 
pondents which also found favour with the 
learned Subordinate Judge, namely, whether the 
decree passed by this Court was superseded as 
soon as the Special Judge passed a decree in 
favour of the appellant in respect of the debt 
for which the decree was passed in his favour 
by this Court. This question involves the cons¬ 
truction of s. 18 of the Act. If only the language 
of this section is simply followed and no other 
considerations are brought to bear, a decree 
passed by a competent Court even outside the 
Province in respect of a debt due by the landlord 
who made the application under S. 4 of the said 
Act would be extinguished, for previously exist¬ 
ing rights of the creditor are extinguished; and 
the right he has under a decree passed before 
the decree passed by the Special Judge would 
fall within the phrase "previously existing right” 
occurring in that section. The learned Subordi¬ 
nate Judge simply proceeded upon the bare 
language of that section. He has not referred 
to any other provisions of the Act for finding 
out the intention of Legislature, nor has he con. 
sidered the question whether that section would 
be effective on decrees passed by competent 
Courts outside the United Provinces or on 
decrees passed by Chartered High Courts seeing 
that the Act is nob a Central Act. In a matter 
of construction it is of the utmost importance to 
examine the statute as a whole and to find out 
the intention of the Legislature, for the intention 
of the Legislature as gathered from the Statute 
may require the dictionary meaning of words 
and phrases in the section to be construed to be 
restricted or expanded, as the case may be. 

[15] The preamble to the Act expresses the 
object of the legislation. It is to provide for the 
relief of encumbered estates in the United Pro¬ 
vinces. The preamble by itself does not help 
us on the question we have to decide. Section i (2) 
makes the Act applicable to the whole of the 
United Provinces except certain rpecified areas. 
This is in accordance with the powers of the 
Provincial Legislature as given by 8 . 80A, 
Government of India Act (1916-1919), Leaving 
aside the exception this means that the provi¬ 
sions of the Act would have operations, that is 
to say, effect in that Province only. Section 8 
of the Act requires the applicant-lendlord to me 
a statement before the Special Judge specifying 
inter alia his debts, and giving the names and 
addresses of his creditors. It may be and proba¬ 
bly is the intention of the Legislature that the 
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applicant-landlord must give a complete list 
irrespective of the fact whether the debts or 
some of them had been incurred in or outside 
the Province or irrespective of the fact that the 
creditors reside ^within the Province or outside, 
or whether they have obtained decrees in Courts 
situate within or outside the Province. Section 9 
empowers the Special Judge to publish general 
notices in the local gazette and in newspapers 
and also at the offices of the Collector within 
whose district any part of the applicant’s pro¬ 
perty is situate calling upon the creditors of the 
applicant-landlord to prefer their claims before 
him within a certain time. He is to send by 
registered post like notices to the individual 
creditors whose names and addresses appear in 
the statement of the applicant-landlord filed 
under s. 8. The intention of the Legislature is 
that all creditors of the applicant-landlord should 
have notice of the proceedings but it does not 
necessarily follow therefrom that the Special 
Judge would have jurisdiction to adjudicate 
upon claims of all the creditors of the applicant- 
landlord, or that the effect of their non-appear¬ 
ance before him within time would be the dig- 
charge of their claims for ever, irrespective of 
any other fact. 

[IG] In our opinion sa. 7, 13,14 ( 7 ) and 18 
would have to be considered together. Section 18 
as its language implies would have operations 
only over the rights of such creditors in respect 
of whose claims the Special Judge had passed 
decrees under S, 14 (7) of the Act. The bare fact 
that he had passed a decree is not sufficient. An 
enquiry must be made whether the decree he bad 
passed was one which he had jurisdiction to pass, 
for a decree passed without jurisdiction is in the 
eye of law a piece of waste paper. The question 
for consideration therefore is over what claims 
the Special Judge had jurisdiction to adjudicate. 
It cannot, in our opinion, be held that he has 
jurisdiction over the claims of all and every 
one of the creditors to whom notices under S. 9 
had been issued, for that would involve in some 
cases assumption by him of jurisdiction of an 
extra provincial nature which the United Pro¬ 
vinces Legislature could not in law confer on 
him. The presumption that a subordinate Legis¬ 
lature legislates intra vires would stand against 
it, and so an intention which would have that 
far reaching effect is not to be imputed to that 
Legislature. Section 7 gives some indications of 
the intention of that Legislature. It prevents 
suits and proceedings by creditors being institu- 
ted or taken only in Courts,—civil and revenue 
in the United Provinces after the Special Judge 
had acquired seisin till the termination of the 
proceedings under the Act; suits and procee. 
dings pending in such Courts only are stayed, 


and all processes in execution issued by such 
Courts only in pending proceedings are rendered 
void. In our opinion the intention of the legis. 
lature is to stay pending suits and proceedings 
or to stop their institution after the relevant 
date mentioned in s. 7, so that the Special Judge 
may adjudicate upon the subject-matter of the 
preceding suits or proceedings so stayed or may 
adjudicate upon the subject-matter of suits Or 
proceedings which could have been, but for the 
bar imposed by s. 7, instituted in the Province. 

[17] No doubt the scheme is to confer on the 
Special Judge exclusive jurisdiction and for that 
purpose the jurisdiction of the ordinary Courts 
are excluded. As the jurisdiction of Courts, civil 
aud revenue, in the United Provinces only is 
excluded by s. 7, and could be excluded by the 
Legislature of that Province the exclusive juris¬ 
diction intended to be conferred on the Special 
Judge by that process of exclusion would extend 
only over such debts for the enforcement of 
which the creditors would have had to take re¬ 
course to Courts, situated in the United Provin¬ 
ces only and could not have had the right to 
take recoura^to any Court outside that Province. 
This, in our opinion, is not only a reasonable 
construction but the only construction possible, 
for that Legislature could not in law take away 
or curtail the jurisdiction of Courts situate out¬ 
side the Province. No doubt, B. 10 on its Ian- 
guage would apply to all creditors, and S. is 
defines the consequences of their non-appearance 
before the Special Judge within the prescribed 
time. But if the discharge of a debt be disputed 
it would be the subject-matter of a suit or pro¬ 
ceeding in a civil or revenue Court, as the case 
may be. A Court would necessarily come into 
the picture and the Legislature of the United 
Provinces cannot compel a Court outside the 
Province to accept the law as laid down by it in 
S, 13 of the Act, a provision which can have 
operation in view of S. 80A ( 1 ), Government of 
India Act (1916-1919) only within that Province 
and not beyond it, and United Provinces Legis¬ 
lature has in effect said so in S. l, sub-s. (2) of 
the Act. The “creditors” in s, 10 must be limi¬ 
ted to those creditors only, who would have had 
to enforce their rights by suits or proceedings in 
the United Provinces only, and who could not 
have instituted their suits or taken proceedings v 
in Courts outside that Province, pither by reason 
of the provisions of S. l6(o) and (d) or S. 20, 
Civil P. O.jOr of the Letters Patents of Charter¬ 
ed High Courts, with or without leave, as the 
case may be. We accordingly hold that the 
Special Judge had no jurisdiction to adjudicate 
upon the claim of Madan Gopal Bagla and soj 
S. 18 of the Aot is out of the way. 

[18] Assuming that different construction can) 
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'and ought to be put on ss. 14 and 18 of tBe 
Act those provisions cannot affect the decree 
passed by this Court in favour of Madan Gopal 
Bagla, for this Court had power under the 
Letters Patent to pass that decree, and either to 
execute it itself or have it executed by a trans¬ 
feree Court and the Provincial Legislature even 
of this Province, much less of another Province, 
could not have by legislation affected its juris¬ 
diction at the time when the said decree was 
passed, for at that time the Central Legislature 
was by virtue of Cl. 44, Letters Patent, the 
only legislative authority in India which could 
have modified the Letters Patent: I. L, R. (1939) 

2 cal. 93^ at p. 135, et seq. Our decision 
is in agreement with the result of the decisions 
of the Bombay High Court in I, L. B. (1940) 
Bom* 799* and of the Lahore High Court in 
26 Lah. 79.* The last mentioned case is on all 
fours with the case before us. Although we agree 
with the result of those decisions we have some 
hesitation in holding that the United Provinces, 
a Province in British India, is to be regarded as 
foreign territory for the purposes of the said 
Encumbered Estates Acts, and so reserve our 
opinion on the reason given in the first mentioned 
case. We also reserve our opinion on some of the 
detailed reasons given in the last mentioned case. 

[19] The last contention of the respondents 
before us is that Madan Gopal Bagla is bound 
by the decree passed by the Special Judge, with 
the consequence that S. 18 of the Act must have 
its operation on his pre-existing rights, on the 
ground that he had submitted to the jurisdiction 
of the Special Judge. No doubt the doctrine of 
submission to jurisdiction is an accepted doctrine 
in Private International Law but in our judg¬ 
ment there is no scope for the application of 
that doctrine to domestic Courts. A domestic 
Court has either jurisdiction or none over the 
subject-matter of the litigation by the laws of 
the State. This is conveniently expressed by the 
maxim that consent cannot confer jurisdic¬ 
tion to a domestic Court, where by law it has 
none. To defeat this execution it will have to 
be proved that Madan Gopal had voluntarily 
abandoned his rights under the decree'passed by 
this Court, and evidence on the record is not 
sufficient for so holding. 

[20] The result is that this appeal is allowed. 
The exeontion case started in the second Court 
of the' Subordinate Judge would proceed from 
the stage in which it was before 22nd May 1944 
when Miscellaneous case Ko. 12 of 1944 was 
allowed. The appellant must have costs of this 
appeal and of the lower Coart. The hearing fee 
in this Court is assessed at Bs. 85. 

[ 21 ] Sharpe J.—I agree. 

V. B. B. Appeal allowed. 


&. I. R. (88) 1948 Calcutta 829 [G. N. 134,.] 
B. K. Mukherjea and G. N. Das JJ. 


Tara Prasanna Choudhtiry and others — 
Debtors — Petitioners v. Adwaita Charan 
Samanta, Decree-holder and another, Auction- 
purchaser—Opposite Party. 

Civil Rule No. 1926 of 1947, Decided on 9-3-1948, 
against orders of Addl. District Judge, Butdwan, 
D/- 17-9-1947 and 15-9-1947 respectively. 


(a) Bengal Agricultural Debtors’ Act (7 [VII] of 
1936), S. 37A (4)—Proceedings under — Necessary 
parties — Auction-purchaser as such is neither 
proper nor necessary party. 

It is clear from S. 37A (4) and the rules framed 
under the Act that besides the applicant, the only 
parties whose presence is necessary in a proceeding 
under 8. 37A are the decree-holder, the landlord and 
the mortgagee if there is any subsisting mortgage on 
the property. The auction-purchaser qua auction- 
purchaser is neither a proper nor a necessary party to 
the proceedings and obviously any question of title 
between him and the decree-holder is outside the 
purview of the section. [Para 6] 

(b) Bengal Agricultural Debtors’ Act (7 [VII] of 
1936), S, 37A — Execution sale — Decree-holder 
purchasing property in the name of another •— 
Possession with decree-holder—Application under 
S. 37A lies—Question of benami may be incidentally 
gone into to decide whether decree-holder is in 
possession as purchaser. 

Where at an execution sale the decree-holder pur¬ 
chases the property in the name of another person, 
but himself is in possession of the property as auction- 
purchaser on the material date, an application under 
S. 37A, Bengal Agricultural Debtors’ Act, lies and the 
Debt Settlement Board can grant relief to the debtor, 
though the relief is to be granted against the decree- 
holder merely and the auction-purchaser is not m any 
way affected by the decision. In such cases, the ques¬ 
tion for consideration would be not merely whether the 
decree-holder was in possession on the material date, 
but whether or not he was in possession as purchaser 
of the property at the execution sale, even though the 
ostensible purchaser was somebody else, and to deter¬ 
mine the character of possession, the question of benami 
may be gone into though only incidentally. [Para 7j 

(c) Bengal Agricultural Debtors’ Act (7 [VII] of 
1936), S. 37A — Execution sale — Decree-holder 
purchasing property in name of another — Award 
against decree-holder in respect of such property 
does not bind the auction-purchaser. 


Where at execution sale the decree-holder purchasers 
he property in the name of another but is himself m 
possession of the same and an awardi under S. 37A is 
passed against him^ the award does not bind ^e 
iuetion-purehaser and it is open to him to set up nis 
iitle in any appropriate proceedings that may even- 
;u.lly be statled. 

Avurhadhan MukJierji—tor'Petilionets. 

Purshottam Chatterjee; and Rama Prosad Uooker- 
jee and Shri Satyaprosad Banerjx — for Opposite 
Patty Nos. 1 and 2, respectively. 

B. K. Mukherjea J—This rule arises out of 
an application made by the petitioners for ^relief 
under S. 37A, Bengal Agricultural Debtors’ Act, 
and is directed against two orders made by the 

'R>if-i^xirA.n S. 40Aa BoQfi&l 


Agricultural Debtors' Act. 
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[ 2 ] The facts material for our present purposes 
may be shortly stated as follows • One Udhha- 
rani Devi who is now dead and who was the wife 
of opposite party No. l, Rai Sabeb Adwaita 
Charan Samants, obtained during her lifetime, 
a mortgage decree against the petitioners. The 
decree was put into execution in Execution Case 
No. 116 of 1947 of the Court of the Subordinate 
Judge at Burdwan, and the mortgaged proper¬ 
ties which were six in number were put up to 
sale. Four out of these six properties were pur¬ 
chased by the decree-holder herself, and the re- 
maining two were obatensibly purchased by her 
son, opposite party No. 2, Narottam Samanta, 
After S. 37A was introduced in the Bengal Agri¬ 
cultural Debtors’ Act, the petitioners presented 
an application under that section for restoration 
of the properties sold. The decree-bolder was 
dead at that time and her husband who is the 
executor under her will was the principal opposite 
party. Narottam Samanta, the son of Uddha- 
raui, and in whose name two of the properties 
were purchased was also joined as an opposite 
party to the proceeding. The ease of the peti- 
tioners was that the two properties purchased 
in the name of Narottam were in reality pur¬ 
chased by the decree-holder herself, and all the 
six properties were in possession of the decree, 
holder, and after her death, of her husband and 
executor Rai Sabeb Adwaita Charan Samanta 
at the material time. 


[3] A preliminary question was raised before 
the Debt Settlement Board as to whether the 
Board was competent to enter into the question 
of benami. It appears that the superior olBcer 
of the Debt Settlement Board was consulted, and 
according to the instructions given by the latter, 
the Board conhned itself to the question of pos¬ 
session merely, and avoided the question of 
benami. This decision was approved of by the 
^pellate officer and finally confirmed by the 
District Judge in revision. 

fcbe case was heard by the 
Debt Settlement Officer, Burdwan Sadar—the 
Debt Settlement Board having ceased to exist in 
the meantime, and he made an award on 6 - 6 - 1947 , 
by which the debt was determined, and the peti¬ 
tioners w’ere held entitled to be restored to pos- 
session of all the six properties on the finding 
that the deccee-holder’s legal representative was 
in possession of all the -six properties at the 
material date. 

[6] There were two appeals filed against this 
award,—one by Rai Sabeb Adwaita Charan 
Samanta, and the other by the son Narottam 
Samanta, and both the appeals were dismissed 
by the Appellate Officer. Against these orders of 
dismissal, there were two revision petitions 
taken to the District Judge of Burdwan.^nd the 


learned District Judge allowed both these revi¬ 
sion petitions, and dismissed the application of 
the petitioners so far as it related to the pro. 
perties purchased by Narottam; and with regard 
to the other ‘four properties, he sent the case 
back in order that the award might he made 
upon a proper basis. It is against these two 
orders made in revision by the District Judge 
under S. 40A, Bengal Agricultural Debtors Act, 
that the present rule has been obtained. 

[6] Now, so far as the rule against Narottam 
Samanta is concerned, we think that it is neces¬ 
sary to settle a matter of procedure that baa 
got to be followed by the Debt Settlement Board 
in cases of this description. One of the essential 
requisites which has got to be established by the 
applicant for relief under S. 37A, Bengal Agri¬ 
cultural Debtors Act, is that the property sold 
was in possession of the decree-holder on or 
after 20th December 1939, or was alienated before 
that date in any manner other than those speci- 
fied in the section. The relief granted under 
S. 37A, Bengal Agricultural Debtors Act, can be 
availed of only against a decree-holder, and the 
clear implication of the different provisions of 
the section is that the property must be pur¬ 
chased by the decree holder in the execution or 
certificate sale and he must have been in pos¬ 
session of the property as purchaser on the 
material date. Besides the applicant, the only 
parties whose presence is necessary in a proceed- 
ing under S. d7A, Bengal Agricultural Debtors 
Act, are the decree-bolder, the landlord and 
the mortgagee, if there is any subsisting mort¬ 
gage upon the property. This is clear from sub- 
s. (4) of S, 37A, Bengal Agricultural Debtors 
Act, as well as the rules framed thereunder.' The 
auction purchaser qua auction purchaser is 
neither a proper nor a necessary party to the 
proceeding, and obviously any question of title 
as between him and the decree-bolder is outside 
the purview of the section. 

[7] The question now is what has the debtor 
id do when the decree-holder has purchased the 
property in the name of another person, but 
himself was in possession of the auction purchased 
property as auction purchaser on the material 
date. We think that'an application under S. 37A, 
Bengal Agricultural Debtors Act, would lie in 
such cases also, and the Debt Settlement Board 
can grant relief to the debtor though the relief 
is to be granted against the decree-bolder merely 
and the auction purchaser would not be in any 
way affected by this decision. In such cases, the 
question for consideration would be not merely 
whether the decree-holder was in possession on 
the material date, but whether or not he wm in 
possession as purchaser of the properly at the 
execution sale, even though the ostensible 
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purohader was somebody else, and to determine 
the oharaoter of possession, the question of 
beuami may be gone into though only inoiden. 
tally. The award, as we have said, made in such 
oases would not bind the auQtion-purobaser, and 
it would be open to him to set up his title in 
any appropriate proceeding that might eventually 
be started. 

[d] In the case before us, Narottam was the 
purchaser of two items of mortgaged properties, 
and his name appears in the sale certificate. We 
do not think that Narottam was a necessary 
party to the proceeding at all, and his presence 
was not at all required for the purpose of adjudi< 
eating upon the claim of the debtor against the 
decree.holder as contemplated by S. S7A, Bengal 
Agricultural Debtors Act. If the Board is satis¬ 
fied that the decree.holder or his legal heir and 
representative was in possession of the property 
at the material date, and if it is also found that 
they were in possession not on behalf of the 
ostensible purchaser, but as purchasers them¬ 
selves, obviously an order for restoration of pos¬ 
session could be made against the decree-holder 
or his representative; but so far as Narottam 
Samanta is concerned we think that he would 
be dismissed out of the proceeding altogether as 
an unnecessary party, :and his rights would 
not be affected in any way by the decision that 
might be given in this case. 

[9] In this view, we have got to consider 
what is the proper order that should be made 
in the present case. Now, so far as the four items 
of property which were purchased by the decree- 
holder herself are concerned, there is no diffi¬ 
culty whatsoever, and the debtors would certainly 
be entitled to an order for restoration in tbeir 
favour. The question as to whether the debt 
► has been properly determined or not, we will 
consider presently. As regards the other two 
items of property which were purchased in the 
name of Narottam, the finding of the Debt 
Settlement Officer as well as that of the appel- 
late Officer is that his father Bai Saheb Adw|iita 
Charan Samanta was in possession of the pro¬ 
perty at the material date as executor and legal 
representative under the will of the decree- 
holder. The Special Debt Settlement Officer has 
considered the matter with elaborate thorough¬ 
ness and has written a very careful and elabo¬ 
rate report where be has considered meticulously 
the evidence that was adduced by the parties. 
His conclusion is that the possession of these 
two items of property remained with the Bai 
Sahib Adwaita Charan Samanta all along, and 
this finding was confirmed by the appellate 
officer. The District Judge, whose judgment 
seems to ns to be very much perfunctory, set 
aside the finding as regards possession of a two¬ 


fold ground. He first of all says that there is 
nothing surprising or unnatural in the gomesta 
of the father looking after the property of the 
son, and such acts of possession exorcised by the 
officers of the father could be regarded as evi¬ 
dence of possession by the son also. The learned 
District Judge entirely lost sight of the fact that 
the case of the opposite party throughout was 
that Narottam and his father were entirely 
separate, and that they bad separate officers, 
separate bank accounts and even separate 
morais to stack their paddy in. In the second 
place, the learned District Judge has pointed 
out that the Debt Settlement Officer has wholly 
overlooked the statement contained in an affi. 
davit of assets filed by Bai Sahib Adwaita 
Charan Samanta in his application for probate 
of the will of his wife. It is said that in the list 
of assets, these two items of property did not 
find a place. This fact might be relevant for the 
purpose of deciding the question of title, but is 
altogether irrelevant for determining the fact of 
possession. In our opinion absolutely no reliance 
should be placed on the omission of this fact 
from the affidavit of assets filed by Bai Saheb 
Adwaita Charan Samanta, We think that the 
learned District Judge had improperly and in 
erroneous exercise of his jurisdiction set aside 
the finding of the appellate officer as well as 
that of the Debt Settlement Cfficer. We,'there¬ 
fore, set aside the finding of the District Judge 
and restore those of the appellate officer and the 
Debt Settlement Officer. 

Ciol The tesult is that we make this rule 
absolute in part. We direct that (l) Narottam 
Samanta should be dismissed from this proceed¬ 
ing altogether on the finding that he is not a 
necessary party to this proceeding; ( 2 ) there 
will be an order for restoration of possession 
against Bai Saheb Adwaita Charan Samanta 
alone with regard to all the six items of pro¬ 
perty ; and (3) the award made by the Debt 
Settlement Officer will stand. We are not in a 
position to find any irregularity or defect in the 
calculation of the income of the property upon 
which the award is based. The District Judge 
will now send the case back to the Debt Settle¬ 
ment Officer for tbe purpose of disposing of the 
case in accordance with the directions given 
above. We make no order as to costs in this 
Court. 

[n] G. N. Das J. — I agree. . 

D.R.B. Buie made absolute in part. 
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A. I. R. (35) 19-18 Calcutta 332 [C. N, 136,] 

Blank J. 

Tahiman Bibi and others — Petitioners v. 
Midnapore Zamindari Co. Ltd. and another 
— Opposite Party. 

Civil Rale No. 2069 of 1947, Decided on 7-5-1948, 
from order of Dist. Judge, Mucshidabad, D/- 13*6- 
1947. 

Bengal Agricultural Debtors Act (7 [VII] of 
1936), S. 37A — Application under, giving wrong 
information — Application correcting mistakes 
beyond time — Application held not fresh applica¬ 
tion but additional information within meaning of 
R. 77 BB (2) framed under the Act. 

An application under S. 37A, which was filed within 
1 year after the coming into force of the Bengal Agri¬ 
cultural Debtors (Amendment) Act of 1942, was 
defective in many ways. The date of the sale, in 
respect of which the application was filed was not 
given, nor was the date of delivery of possession given; 
the number of the execution case was wrongly given; 
the kbatian number of the property and its rental 
were wrongly given, and the area of the land mentioned 
was wrongly stated. The mistakes were due to the fact 
that the applicant had a wrong number of the Bent 
Execution case. On the date of the hearing the mistakes 
were pointed out and the applicant sought to correct 
them by another application. This application was 
beyond 1 year after the coming into'foiceof the Amend¬ 
ment Act of 1942. The question was whether this was 
a completion of the original application or whether it 
was in substance a new application, in which case the 
application wonld be barred: 

Held, that the mistakes and omissions were of great 
seriousness, bat it could not besaid, tbatwhat remained 
was, 80 to speak, the mere husk of an application. 
The name of the Court ordering the sale was given; 
the name and the address of the decree-holder, the 
name and address of the occupiers of the land at the 
time of sale and the name and address of the landlord 
were correclly given. Thus, there was sbme substance 
remaining in the application. Hence it was not a case 
of amendment, but of additional information to com¬ 
plete the application, supplied at the call of the Board 
and fell within the wide terms of R. 77 BB (2). There 
was no limitation or restriction of time within which 
the Board was competent to call foe additional infor¬ 
mation. ^ [Paras 8 & 9] 

Cases referred'.— 

1. Civil Kevn. No. 1854 of 1947, D/-24-2-1948 (Cal.), 
Subhendu Bikash v. Srish Chandra. 

2. Civil Revn. No. 1293 of 1947, D/-9-3-1948 (Cal.), 
Ealipada Uondal v. Bimal Chandra Sinha. 

Sarat Chandra Janah —for Petitioners. 

Jnanendra Nath Mukherji— for Opposite Party. 

Order. — The facts from which this rule 
arises are the following. There was a sale of a 
certain property in May 1937. The present peti- 
tioners, the debtors, made an application under 
S. 37A, Bengal Agricultural Debtors Act, on 26- 
5.1943, There were certain mistakes in this ap¬ 
plication. The mistakes were corrected by another 
application, dated 13 8-1946. The Board allowed 
the mistakes to be corrected and ordered delivery 
of possession. The appellate officer dismissed the 
appeal, but on revision by the District Judge, 
orders of the appellate officer and of the 
Debt Settlement Board were reversed. 


[ 2 ] It is common ground that s. 37A,' Bengal 
Agricultural Debtors Act, is applicable. The 
learned District Judge held, first, that there was 
no debt at the time of the order, the debt having 
been extinguished by the profits derived from 
the possession of the decree-holder from 1937 to 
1948; and secondly that the application for 
amendment was more than one year after the 
time limited in S. 37A of the Act; the amend, 
ment being in substance a new application. 

[3] The former i)oint can be disposed of shortly. 
The learned advocate for the opposite party has 
candidly drawn my attention to two decisions 
of Divison Benches of this Court, viz., civil 
Revn. case No. 1854 of 1947' and civil Revn. 
case NO. 1293 of 1947.* These decisions dispose'of 
the point in the sense contrary to that held by 
the learned District Judge. 

[4] With regard to the second ground of the 
learned District Judge’s finding, it should 
be stated that the material date in the present 
instance is one year after the coming into force 
of the Bengal Agricultural Debtors (Amendment) 
Act of 1942. The learned advocate for the peti¬ 
tioners has drawn my attention to the Gazette 
Notification No. 1300 R. 1., dated 11-6 1942, which 
establishes that the said Act came into force on 
18.6-1942. Thus, the application under s. 37A 
was itself in time. 

[6] The substantial question now is whether 
the corrections to the application constituted a 
new application, or merely completed the origi¬ 
nal application. If the latter, they are within the 
ambit of the statutory R. 77-BB (2) which runs 
as follows: 

‘‘After an application under snb-s. (2) of S. 37A is 
received, any member of the Board may examiner the 
applicant and may call for additional information in 
order to complete each application.’* 

It is common ground that the date of sale was 
not given in the application dated 26.5-1943; nor 
was the date of delivery of possession given; the 
number of the execution case was wrongly 
given; the kbatian number of the property and 
its rental were wrongly given; and the area of 
the land mentioned was stated as 3.26 acres 
instead of 4.29 acres. Mr. Janah for the petitioners 
states that the chief mistake of the applicants 
was that they had the wrong number of the rent 
execution case. For the purpose of this applica¬ 
tion, they had to apply for extracts of the Court 
records for the other information, and on giving 
a wrong number of the rent execution case, they 
were necessarily furnished with wrong informa¬ 
tion on all the other points, 

[6] The application having been filed on 26 - 
5-1943, the order of the Board, dated 24-11-1943! 
shows that the opposite party Midnapore Zemin- 
fiary Co., Limited, appeared on that day and 
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raised objeotion, and that a date was 6xed foe 
hearing*. On ia-7-l946, the order of the Board 
is: 

"Both parties present. The applioant could not say 
% 9 heD the sale actually took place. He must prove it 
next day.*’ 

On the nest date fixed, both parties were pre> 
sent, and the applicant filed a petition stating 
that the number of the execution case was 
wrongly entered on the application form and 
drawing attention to other mistakes in the data 
placed before the Board. 

t7] The question is whether this was a com¬ 
pletion of the original application, as the peti¬ 
tioners contend, or whether it was in substance 
a new application, as the opposite party con¬ 
tends. The learned advocate for the opposite 
party contended that there were so many incor- 
rect statements in the original application that 
it was in substance no application at all. At 
first sight, it would certainly appear that the 
mistakes in the application are of such a nature 
and so many, as to leave very little remaining 
substance, Mr. Janah for the petitioners has 
drawn my attention to the statutory form of the 
application, viz., Form XIX-A. After the introduc¬ 
tory recitals, this form consists of places for the 
names and description etc., of the applicants. 
This part of the form is said to have been filled 
incorrectly, and 1 have no doubt that mistakes 
of substance in this part of the form were im¬ 
possible. Schedule A of the form contains details 
of the immovable properties sold and of the civil 
Court proceedings in execution of which it was 
sold. Schedule B of the form contains parti¬ 
culars of income of the applicants and so on. 
Schedule B is also said to have been correctly 
filled in, and this like sch. A, depended on in¬ 
formation in the possession of the applicants. 
With regard to soh. A, it is said that columns 1, 
8, 9,10 and 11 were correctly filled in. These col- 
nmns respectively give the name of the Court at 
whose order the sal© was effected, the name and 
address of the decree-holder, the name and ad¬ 
dress of the dccupiers of the land at the time of 
sale, the name and address of the present oc- 
enpier of the land and since when and on what 
tight, and the name and adderss of the landlord 
of the applicant. Columns 4, 7 and 8 were left 
blank. These are columns respectively for the 
total amount of the decree, the date of sale, and 
the date of delivery of possession to the decree- 
holder. The entries in columns 2, 6 and 6 are 
said to havs been wrong. These are the entries 
respectively for the execution case number, parti- 
onlars of the property sold and the annual rent 
of the property sold. Columns 12 and 18 were 
not necesBary for the purpose of the particular 
application and were crossed out. 


[8] On a consideration of the substance of the 
entries in the respective columns, I find that the 
mistakes and omissions were of great serious¬ 
ness, but it cannot be said, in my opinion, that 
what remained was, so to speak, the mere husk 
of an application. The name of the Court ordering 
the sale was given; the name and the address of 
the decree-holder.the name and address of the occu¬ 
piers of the land at the time of sale and the name 
and address of the landlord were correctly given. 
It is also common ground that this was the only 
property under the Midnapore Zemindary Co., 
held by the applicants within the jurisdiction of 
the Board. I hold, therefore, that there was some 
Bubtance remaining in the application, and that 
the additional information supplied at the call 
of the Board was within the wide terms of 
R. 77BB(2). It is not contended that there is any 
limitation or restriction of time within which 
the Board is competent to call for additional in¬ 
formation. 

[9] Holding as I do that this is not a case ofi 
amendment, but of additional information to 
complete the application and that the foots of the 
present case bring the matter within the powers 
of the Board, tit follows that the decision of the 
learned District Judge cannot be supported. 

[ 10 ] The result is that this rule is made ab¬ 
solute. The order of the District Judge is set 
aside. The orders of the Appellate Officer and 
of the Debt Settlement Board are restored with 
necessary modification as to the date of recovery 
of possession which will now be, by agreement 
of the learned advocates on both sides, the lat 
Kartiok, 1355 B. S. In the circumstances, I make 
no order as to costs. 

e.g.d. Buie made absolute. 


A. I. R. (38) 1948 Calcutta 838 [C. N. 136.] 

Chakravabtxi J. 

Satish Chandra Chatterjee—Decree-holder 
—Appellant v. Atul Chandva ChaJevavarti 

and others^Respondents. 

A. F. A. 0. No. 120 of 1946, Decided on 9-2*1948, 
from order of Diet. Judge, Bankura, D/-26-1-1946. 

Bengal Tenancy Act (8 [VIII] of 1885), S. 168A 

/n (b)_Two successive decrees for rent — Later 

decree executed first—Landlord himself purchasing 
holding—Landlord is not debarred from executing 
previous decree against other properties of tenant. 

Where a landlord obtains two successive decrees for 
rent and puts the later one into execution, purebaemg 
the holding himself, he is not debarred from executing 
the previous decree against other properties of tbe 
judgment-debtor : 8 A.I.B. 1921 Pat; 18^ and 8 A.I.R. 
i92?Pat. 479, Bel. on; 25 A. I. It. 1938 Cal. 681 and 
25 A.I.R. 1938 Pat. 645, Distwg.; 4 A. I. R. 1917 Cal. 

286. Expl. 

1 ^^38) 42^0.^N. 967 : 26 A.I.R. 1938 Cal. 681: 179 
I, 0. 501, Midnapur Zamindary Co. Ltd. v. Mrmal 

Eanti. 


A. I. Ri 
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2. (’38) 25 A. I. R. 1938 Pat.-545 : 17 Pat. 694 : 178 
I. C. 10 (F.B.), Nripendra Nath v. Euldip Misra. 

3. (’21) 6 Pat. L. J. 354 ; 8 A.I.R. 1921 Pat. 184 : 62 
I.C. 532, Kesho Prosad v. Mt. Praa Jyoti. 

4. (’21) 2 P. L. T. 248 : 8 A. I. R. 1921 Pat. 479 : 80 
1. C. 223, Md. Jowad Hossaia v. Eamat Gopal 
Narain Siogb. 

5. (’16) 20 C.W.N. 749 ; 4 A. I. R. 1917 Cal. 286 : 34 
I. C. 180, Mathura Mobao Saba v. Kabln Cbandra 
Dutt. 

Purushottam Chatterjee — for Appellant. 
Sambhtiiiath Banerjee (Sr.) — for Respondents. 

Judgment*—This appeal is one by the decree- 
holder and raises a short question under S. 168A| 
Ben. Ten. Act. The appellant has lost in both 
the Courts below. 

[2] The material facts are the following : 
The appellant obtained a rent decree against 
the respondents on llth November 1941 in res¬ 
pect of an occupancy bolding and for the years 
1344 to 1347 B. S. Thereafter in 1943, he obtained 
another decree this time for the years 1348 to 
1349 B. S. He chose to put into execution the 
second decree first which be did by Rent Exe- 
cution case No. 902 of 1944 and purchased the 
holding himself on 16tb August 1944. Thereupon, 
in November 1944 he put the first decree into 
execution and sought to proceed against other 
properties of the judgment-debtors when he was 
met with a plea under s. 168 a, Ben. Ten. Act. 

[3] Both the Courts below have given effect to 
the plea though on slightly different reasons. 
The trial Court appears to think that when a 
landlord obtains two successive decrees for rent 
and puts the later one into execution, purchasing 
the holding himself, the liability for the previous 
rent is automatically extinguished. The lower 
appellate Court proceeds along a different line. 
It seems to think that although it is not express¬ 
ly so stated in cl. (b) of s. 168A, yet the inten- 
tion of the Legislature is that in circumstances 
like thff present, the tenant would no longer be 
liable to have other properties belongiug to him 
sold in auction. 

[4] It is contend_ed in the present appeal that 
whether the matter be regarded from the point 
of view of general principle or considered by 
reference to the terms of s. 168A, the view 
taken by the Courts below must be held to be in¬ 
correct. In my opinion, this contention is correct. 

[ 5 ] The trial Court relies upon two decided 
cases, the case in 42 0. W. N. 967^ and the 
case in A, I. R. 1938 Pat, 645.^ The first of these 
cases is relied upon by the lower appellate 
Court as well. On a reference to the decision, 
however, it will be found that all that was there 
held is that if a landlord who holds both a rent 
decree and a money decree, puts the latter into 
execution and purchases the right, title and 
interest of the judgment-debtor in the holding 
he takes the holding as subject to the rent 


charge and becomes himself liable to pay off 
the same. In the result the rent charge is ex¬ 
tinguished. That principle can have no applica- 
tion where the first sale is a rent sale and what 
passes is not the right, title and interest of the 
tenant but the bolding itself. The other case 
relied upon by the trial Court is a decision of 
the Patna High Court and there again all that 
was held was that an auction purchaser was 
liable for arrears of rent for the period between 
the date of the decree and the date of the sale. 
The decision proceeds on the principle that tha 
auction purchaser took the property as subject 
to the further charges which bad accrued since 
the date of the decree. It is quite clear that the 
principle laid down in that decision' has no 
bearing in the present case. On the other hand, 
reference may be made to a decision of the 
Patna High Court itself in 6 pat. L. J. 364 * 
where it was held that if a landlord obtains two 
rent decrees and sells the holding in execution 
of one of them without notifying the other and 
purchases it himself, be is not debarred from 
executing the other decree against other properties 
of the judgment-debtor. The same view was 
taken in another case of the same Court namely 
2 p. L. T, 248.* The law as laid down in this 
decision may seem apparently inconsistent with 
what was stated in cases like 20 0. W. N. 749.* 
But all that decisions of that type mean is that 
the auction purchaser takes the property without 
any liability for previous arrears and not that 
the judgment-debtor himself is freed. There is 
thus nothing in general principle that on the 
sale of a bolding in execution of a rent decree, 
the liability of the tenant under a previous rent 
decree disappears. 

[6] Coming now to s. 168 A. Bengal Tenancy 
Act, it is only too clear that cl. (b) of sub-s. (l) 
has no reference to the rent for any period prior 
to the date of the suit. The clause speaks expressly 
of 

“any rent which may have become payable to the 
decree-holder between the date of the institution of the 
enit and the date of the confirmation of the sale.*' 

It does not go further backward. There does 
not seem to me to be anything in the language* 
or intention of s. 168A from which it can be 
held that the Legislature intended that on the 
rent sale of a holding, the pre-suit liabilities for - 
rent would all be extinguished. In my view the 
Courts below have not taken a right view of the 
question. The appellant, in the facta of the 

present case, was entitled to execute bis earlier 
rent decree. 

[ 7 ] Mr. Banerjee contended that even so, the 
appellant would be entitled to proceed against 
the other properties of the tenants only if he 
could establish that the tenancy had expired ’ 
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before the present application for execution bad 


been made. The point in this submission was 
that there ought to be a remand for a decision 
as to whether there had in fact been a merger 
of the tenancy in the superior right of the land> 
lord. In view of the special provisioos con< 
tained in S. 32, Bengal Tenancy Act, I am of 
opinion that the question of merger cannot be a 
matter for further enquiry in the present case. 
The appellant is the sole decree>holder and it 
is not disputed that the respondents constitute 
the total body of tenants against whom the rent 
decree was executed. There was thus a merger in 
law and no investigation as to merger in fact is 
necessary. 

[8] In the result the appeal is allowed. The 
judgments and the orders of the Courts below 
are set aside and it is directed that execution 
will now proceed. In the circumstances of this 
case I make no order as to costs. 

v.B.B. Appeal allowed. 
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S. B. Das J. 

In the matter of Indian Companies Act 
VII of 1913 and In the matter of Darjeel¬ 
ing Bank Ltd . 

Original Civil Case Decided on 27-1-1948. 

(a) Companies Act (1913), S. 246_Calcutta High 
Court Rules (1939), Rr. 3 and 4 — Winding up 
petition adjourned sine die — Subsequent appli¬ 
cation for proceeding with petition may be on 
aifidavit and need not be on petition. 

Where a winding up petition by a creditor of a 
company has been adjourned sine die but is pending, a 
subsequent application by the creditor asking for direc¬ 
tion on the poiition and praying that it should be pro¬ 
ceeded with need not be made on a petition. It may be 
made on an affidavit giving reasons why the winding 
up proceedings should be proceeded! with. [The Court 
expressed, ite willingness, if necessary, to treat the 
affidavit whjch was duly signed and verified, as a 
petition.] [Para 12] 

Annotation: (’46-Man) Companies Act, S. 246 N. 1. 

(b) Companies Act (1913), S. 246—Calcutta High 
Court Rules (1939), R. 53 and Form No. 13 — 
Non-compliance—Irregularities can be condoned 
in proper cases. 

It is certainly desirable that the rules and forms 
prescribed by the Court should be followed but in a 
proper case the Court may, under the rules, condone 
mere irregularities. Where the original winding up 
petition was not in order in that it did not comply with 
B. 62 and.Porm No. 13 and the requisite note had not 
been inserted at the loot of the petition, but the petition 
had l^n Emitted by consent without any objection 
as to its form : 

Held that It was a fij case where irregularities should 
ba condoned. [Para 13] 

Annotation : ('46-Man) Companies Act, 8. 248 N. 1. 

(e) Companies Act (1913), S. 163 — Demand 
notices not complying with requirements — Peti-^ 
tioner for winding up may prove aliunde Com-' 
^My's iiubility to pay debts. 


Invalidity of demand notices set out in the petition 
for winding up in that they did not comply with tbc re¬ 
quirements of S. 163, may prevent the petitioner from 
getting the benefit of the presumption as to tbe 
company’s inability to pay its debts but tbe petitioner 
may prove such inability as a fact aliunde and may 
rely on the just and equitable ground. [Para 14] 

Annotation: (’46-Man) Companies Act, S. 1G3, N. 3. 

(d) Companies Act (1913), S. 162 — Scheme 
sanctioned — Winding up petition by creditor on 
ground of company’s inability to pay is maintain¬ 
able if company defaults in payment according to 
scheme — Scheme does not give new cause of 
action. 

As long as tbe scheme is carried out by the company 
b; regular payment in terms of the scheme thecreditor 
who is bound by the scheme may not ordinarily be 
entitled to maintain a winding up petition founded 
only on tbe company’s inability to pay its debts all at 
once. This is so because the petitioner is bound by tbe 
scheme and cannot demand any payment otherwise 
than under the scheme. But if the company makes 
default in payment of an instalment under tbe scheme 
on its due date there is a debt presently due by tbe 
company and such a debt, if it is more than the 
statutory minimum fixed by the Companies Act, will 
entitle the creditor to present a winding up petition on 
any of the grounds mentioned in tbe several clauses of 
S. 162 including the inability of tbe company to pay 
its debts as and when they fall due. The position of 
a creditor who is bound by a scheme providing for 
payment at stated intervals and who is not paid in 
'terms of tbe scheme is not different from and worse 
than the position of an instalment bond creditor whose 
instalment has not been paid in spite of maturity. A 
scheme, when sanctioned by tbe Court, becomes binding 
on tbe company and the creditor and if any amount 
due under the scheme remains unpaid there appears 
to be nothing in principle or logic to prevent tbe creditor 
from presenting a winding up petition against the com¬ 
pany in respect of the amount due under tbe scheme if 
that is more than Bs. 600. In any case tbe petitioner 
can rely on the just and equitable ground \ 51 C. W. 
N. 791,iJeZ. on. [Para 16] 

Where tbe original petition for winding up was 
adjourned sine die and in the meanwhile a scheme was 
sanctioned but the company did not get tbe winding up 
petition dismissed or struck out but on the contrary 
acquiesced in its being adjourned sine die, on tbe 
happening of a default in payment under the scheme 
DO new cause of action, as it were, accrued in favour of 
the creditor who was not paid so as to entitle him to 
present a winding up petition and such default revives 
his original debt and be could proceed with a winding 
up petition which was presented before the scheme was 
sanctioned and wbioh was founded on his original debt in 
respect of which be bad served a statutory notice be¬ 
fore scheme. Moreover tbe soheme did not create a 
new debt. Tbe original debt was simply made payable 
in the manner and to tbe extent prescribed by the 
scheme. ^ [Para 16] 

Annotation : (’46-Man.) Companies Act, S. 162, 
Notes 6 & 7. 

Case referred :— 

1, (’47) 61 0. W. N. 791, In the matter of Koakhila 
Loan Co. Ltd. 

P. C. Basu — for Applicant. 

B. Choudhury — for the Bank. 

Order._This application for tvinding up of 

tbe Darjeeling Bank Ltd. (bereiuafter ceferrred 
to as the company) has been brought on before 
me for directione in the following circumstancea* 
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[2] The petitioner, Satis Chandra Bose, is a 
creditor of the company in respect of several 
sums due upon several accounts, namely Current 
Account, Savings Bank Account and Fixed 
Deposit Accounts. On 7-1-1947 the petitioner 
served on the company a notice, addressed to 
the General Manager, Darjeeling Bank, Ltd., 31, 
Ashutosh Mukherjee Eoad, which is the register¬ 
ed office of the company, demanding payment 
of Es. 2250 out of bis savings bank account and 
Rs. 414 out of his current account for which he 
had issued 2 cheques and threatening to take 
legal steps. On 7-1-1947 one of his 6xed deposit 
accounts matured for payment and on the same 
day the petitioner served a similar notice de¬ 
manding payment of the sum of Rs. 16,000 for 
principal and Bs. 400 for the interest due upon 
the said fixed deposit account. 

[8] Perhaps apprehending that the petitioner 
might move for the winding up of the company 
on the expiry of 21 days after the date of bis 
demand notices the company on 20-1-1947 pre¬ 
sented before me a petition under sa. 153 and 
163A, Companies Act, and prayed for leave to 
convene meetings of its creditors and share¬ 
holders to consider and, if thought fit, to approve, 
with or without modification, a scheme of 
amalgamation with Mahaluxmi Bank Ltd. (a 
scheduled bank) and for payment of its liabili¬ 
ties in the manner proposed in that scheme. The 
proposed scheme, broadly speaking, was that the 
company would transfer all its assets and liabi¬ 
lities to the Mahaluxmi Bank Ltd. and the 
latter would tal^e them over and pay the 
creditors in the manner following, namely, 
25% by allotment of shares in Mahaluxmi Bank 
Ltd. and in default of such allotment of shares 
within one year by payment in cash after the 
lOtb year and the remaining 76% in three equal 
instalments of 25% payable in cash of all accounts 
other than fixed deposit accounts, within 6 'months, 
one year and two years respectively from date of 
sanction; 76% of the amounts due on fixed de¬ 
posit accounts would be renewed for the same 
period for which they were deposited and would 
be paid in two equal halt yearly instalments 
after maturity after renewal. It is not necessary 
to refer to the other terms of the proposed 
scheme. In the petition in support of the scheme 
it was shown that at the end of the year 
1945 the subscribed capital of the company was 
Bs. 19.58,100 and the paid up capital was 
Es. 10,44,619. The arrears of call and/or uncall, 
ed capital were therefore about Bs. 9,14,000. The 
company had at that time 14 branches. It was 
further shown that the total liabilities to the de- 
positors and others were Rs. 72.81,708 while its 
total assets came up to Rs. 77.86.821 leaving a 
surplus of about Rs. 6 laca. The difficulties of the 
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company were attributed to the abnormal situa¬ 
tion prevailing in the country which adversely 
affected many banking concerns. A copy of a 
letter dated 14-1194'7 written by the Managing 
Director of Mahaluxmi Bank Ltd. was annexed 
to the petition. It was stated in that letter that 
the last mentioned Bank might be prepared to 
amalgamate the company with themselves on 
the terms proposed or with such modifications 
as might be suggested by their auditors after 
scrutiny of the assets and liabilities of the 
company. Beading the letter carefully it will 
appear that the Mahaluxmi Bank Ltd. did 
not commit themselves in any way but I cannot 
say that the suggestion of amalgamation with 
a scheduled Bank did not in any way induce me 
to grant leave to the company to convene the 
meetings of its creditors and shareholders. On 
the presentation of the petition I fixed the dates 
of the meetings which I gave leave to be con¬ 
vened and gave the usual directions for advertise, 
ments and service of notices on individual 
shareholder and appointed a member of the 
Bar as the Chairman of the meetings. Seeing 
that it was proposed that the auditors of Maha¬ 
luxmi Bank Ltd. would examine the accounts 
and that bis report would be available before 
the meetings I did not think it necessary to 
appoint an independent auditor to investigate 
into the affairs of the company as I usually do 
in applications of this kind. 

[4] On 29-1-1947 the company applied for an 
order staying all suits and proceedings until the 
disposal of the scheme application. Having 
granted leave to convene meetings of creditors 
and shareholders and in view of the possible 
amalgamation of the company with Mahaluxmi 
Bank Ltd., which would become infinctuous if 
creditors levied execution I felt bound to give 
protection to the company by directing -stay of 
all suits and proceedings. As I had not directed 
the affairs of the company to be investigated into 
by an independent auditor and as I did not 
know what charges might be made against the 
management by persons whose suits and pro¬ 
ceedings were being stayed I added in my order 
that those persons would have liberty to apply 
to Court for vacating the stay order. Again I 
cannot say that the possibility of amalgamation 
with a scheduled bank did not in any way 
induce me to grant the stay order at alL 

[5] On 10-2-1947 the present petitioner applied 
before me asking, first, that the stay order be 
modified and leave be granted to him to present 
the winding up petition and secondy that the 
company be wound up by the Court and thirdly 
that a Provisional Liquidator be appointed forth¬ 
with. In the petition serious allegations had 
been made against B. Mukherjee, the Managing 
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Diroofaor. It was alleged that by plaoiDg bis 
relations, some ol whose names were given, in 
key positions the Managing Direotor had been 
following a oourse of oonduot in relation to the 
affairs of the company which had been highly 
detrimental to the interests of the company, 
its numerous creditors and shareholders with the 
result that the company was commercially 
insolvent and was unable to meet its current 
liabilities and demands since November 1946. 
The charge was made that the Managing Direc¬ 
tor had with the company’s funds bought 
properties in the name of his wife and did not 
transfer it to the company’s name until he was 
forced to do so by the peremptory order of the 
Heserve Bank of India, that he sold the compa¬ 
ny’s Puri properties to a concern of which one 
p'. K. Bose, the Manager or Agent of the Lind, 
say Street branch of the company, was the 
Managing Director and that this sale was in 
violation of a resolution of the Board requiring 
the sanction and confirmation by the Board of 
all offers made by intending purchasers, that he 
allowed overdrafts to firms or companies with 
which he was closely connected and in many 
•cases on wholly insuflaoient security or in some 
oases without any security, that he compounded 
the company’s claims by giving up substantial 
amounts for no apparent reason. On the pre- 
eentation of the petition I made an interim 
order restraining sale of the company’s immo- 
vable' property and directed notice to be given 
to the company for 12-2.1947. 

[6] On 12-2-1947 certain draft minutes of an 
order that should be made was presented before 
me. The draft minutes opened with the follow- 
■ ing reservation: "Without the Bank admitting 
any of the allegations made in the petition of 
■Satish Chandra Bose and without prejudice to 
■the contentions of the Bank with respect there¬ 
to.” Then followed seven clauses. I made an 
■order in terms of the draft minutes, els. i to 3 
and 7 being order of Court simpliciter and ols. 
•4 to 6 being order of Court by consent. The net 
result was that I admitted the winding up 
petition but deferred giving directions for adver- 
~tiBement until the disposal of the scheme appli- 
•catiOD, but the winding up application was 
directed to appear on the list on s-5*1947 
immediately after the scheme application and 
that the company avoided the appointment of a 
Provisional i^iquidator by agreeing that all 
moneys realised Including sale proceeds of any 
property would be deposited in Mabaluxmi Bank 
Ltd., that no accounts would be settled or adjus- 
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Bose the son of the petitioner. Liberty was 
given to the parties to mention. 

[7] Co 6*3*1947 the petitioner wrote to the 
Managing Director enquiring as to what steps had 
been taken for the audit of the company’s ac¬ 
count and what progress had been made regar¬ 
ding the audit. The Managing Director replied on 
11-3.1917 that the work concerning tbe amalga- 
mation bad been progressing satisfactorily. 

[8] Cn 18-3.1947, however, a petition was 
presented before me on behalf of two persons 
named Bankim Chandra Banerjee and Syed 
Ehsan Kabir, claiming to be two of the creditors 
of the company, proposing a different scheme of 
arrangement and asking for directions for con- 
vening meetings of creditors and shareholders of 
the company to consider this fresh scheme or 
alternatively praying that this fresh scheme be 
considered at the same meetings which had been 
directed to be convened to consider the amalga¬ 
mation scheme. The proposed fresh scheme was, 
broadly speaking, that the claims of all creditors 
would be paid in full in 4 instalments payable 
within six months, one year, two years, and 
three years from, in case of creditors other than 
fixed depositors, the date of sanction and, in case 
of fixed depositors, the date of respective nfatari- 
ty; that the paid up share capital would be 
reduced by 80?o and the management would be 
taken over by a Board of ten directors of whom 
six would be elected by the creditors and that 
the Board might appoint one of themselves as the 
Managing Director. It was stated that the notices 
and advertisements directed by me on 20.1-1917 
on the presentation of the amalgamation schema 
had not been issued or published and that the 
same would be issued and published a week 
thereafter. It struck me at that time that the 
company was more concerned with getting 
protection against creditors than with getting 
along with the prpposed scheme. However, I 
felt myself tied to a certain extent by reason of 
the previous orders I had made and yet in the 
belief that tbe amalgamation scheme might 
come through I directed that the fresh scheme 
be also included in the advertisement and notices 
along with the amalgamation scheme and con- 

sidered at the same meetings. 

[8] The meetings were held. Speeches Wdre 
delivered by the Managing Director of Mlaha. 
luxmi Bank Ltd., Mr. J. 0. Moitra the learned 
counsel who moved the application before me and 
who is a director of Mahaluxmi Bank Ltd. and 
also a creditor of this company, the Managing 
Director of this company (B. Mukherjee) and 
by the petitioner. The proposed fresh schema 

modifications was approved by the 
of creditors and share-holders. 

: that 20 % of the 


ied noE any moveable property be sold or any 
^tftblishment charges would be 'p&l<^ out unless 
jointly authorised by B.^akherjee and Dwijen 
1948 0/43 k 44 


with some 
requisite majority 
The main modifications were 


In re Companies Act (S. B, Das J») 


838 Calcutta 


In re CoMPiNEES Aci ('5, R. Dj,s /,) 


claim would be satisfied by allotment of shares 
in this company within one year and, in default, 
by payment in cash after the 80% would be paid 
in full ; that 807o would be paid in three instal. 
mcnts within two jears from the date of sane- 
tion or date of maturity as the case may be, 
that the paid-up capital would be reduced by 
D 0 %; that the reconstituted board would consist 
of li members of whom 1-3 would be elected by 
the creditors. A clause being cl. 42 was added 
authorising the directors appointed under the 
Ecbcme to convene separate meetings of creditors 
and shore.holders within two months from the 
submission of the report by the auditor appoint¬ 
ed by Mabaluxmi Bank Ltd. for the ijurpose of 
considering and if thought fit of approving the 
scheme of amalgamation that might be suggest¬ 
ed by the I^fabaluxmi Bank Ltd. At the meet- 
ings were elected 13 creditor-directors including 
Mr. J. C. Moitra and one Mr S. C. Roy and one 
share.bolder director who was no other than 
B. Mukherjee the old Managing Director of the 
company. The chairman made bis report to the 
Court that the fresh scheme as amended had 
been passed by the creditors and share-holders. 
The company thereupon moved the Court for 
sanction of this amended scheme which applica¬ 
tion was supported by some creditors including 
the present petitioner and on 5-5-l9i7 Edgley J. 
was pleased to accord sanction to this fresh 
scheme as amended as aforesaid. The present 
petitioner's application for winding up of the 
company which also appeared on the list was 
not disposed of but was adjourned sine die, 

[9] By a letter dated ie-6-1947 the Mabaluxmi 
Bank Ltd., declined to consider any proposal of 
amalgamation of the company with themselves. 
At or about this time or shortly thereafter Mr. 
J, C. Moitra and Mr. S. C. Roy two of the cre¬ 
ditor directors resigned from the newly consti- 
tuted board after B. Mukherjee the old Manag. 
ing Director who had been elected as director 
by the share-holders under the scheme was 
appointed the Managing Director. 

[ 10 ] The fact that Mabaluxmi Bank Ltd. 
had declined to entertain any scheme of amal¬ 
gamation was apparently unknown to the pre- 
pent petitioner. On 30 6.1947 the petitioner’s 
attorney wrote to the Managing Director of the 
company enquiring whether audit of the books 
of the company had been completed and whether 
anything had been decided as to the proposal 
for amalgamation. By his reply dated 7 . 7.1947 
the Managing Director wrote saying that as 
regards the scheme of amalgamation the direc¬ 
tors would decide finally on 26 7-1947 and that 
the petitioner would be informed about it there, 
after. The fact that Mabaluxmi Bank Ltd had 
by their letter of 16-5-1947 already declined to 


A. 1. 

entertain the proposal for amalgamation was 
suppressed by the Managing Director of this 
company from the petitioner. On 2nd July the 
petitiouer’s attorney also wrote to the Managing 
Director of Mabaluxmi Bank Ltd. enquiring 
whether audit of the books of this company had 
been completed and whether his bank bad 
decided anything finally as to the proposed 
amalgamation. No reply was given to that 
letter by the Mabaluxmi Bank Ltd. In reply to 
a reminder by the petitioner’s attorney dated 
22-8-1947 the Managing Director of Mabaluxmi 
Bank Ltd. on 27-8-1947 wrote to the petitioner 
that the question, of amalgamation bad not 
materialised and that bis bank had no concern 
with the company. On 31.8-1947 a resolution was 
passed by the board of directors of the company 
to the effect that as the Mabaluxmi Bank Ltd. 
bad by their letter dated 16-6-1947 declined to 
amalgamate, the general meeting of creditors of 
the company under cl. 22 of the scheme lie 
dropped and the Reserve Bank of India be 
intimated accordingly. On 24-9-1947 the peti- 
tioner’s attorney wrote to the Managing Direo« 
tor of the company asking for information as 
to the affairs of the company under several 
heads but no reply was given to him. Attempt 
was thereafter made, apparently without success^ 
to obtain copies of statutory statements and 
returns. Being bafiSed in his endeavour to- 
obtain any information the petitioner has now 
moved the Court bn an affidavit for obtaining 
directions on bis application for winding up 
which is pending, having, on 6-5-1947, baen ad- 
journed sine die. 

[11] After setting out the history of the whole 
matter and reiterating and reinforcing his- 
charges against B. Mukherjee and pointing out 
that the scheme has failed the petitioner sub* 
mits that the scheme should be set aside and 
the company should be wound up by the Court. 
Mr. Chaudhuri who previously appeared for the- 
two creditors who had proposed the fresh scheme 
and who now appears for the company has 
taken a number of technical points, as he is 
entitled to do, urging that no directions ought- 
to be given on the petition which is defective in. 
form and which, in the circumstances that have 
happened, is no longer maintainable. 

[ 12 ] Mr. Chaudhuri's first objection is tbak- 
the present application does not comply with 
Br. 3 and -i of our company rules in that it haa- 
not been made on a petition but on an affidavit. 
In the order of 12-2-1947 liberty was-given to 
the parties to mention. The petition for windingi 
up is pending and the petitioner only asks for! 
direction on that petition and the present app&L 
cation is not an independent application and atf 
any rate is founded on the original petition fori 
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whiding up. The petitioner has Bled an affidavit 
only giving reasons why. in spite of the sobenie. 
the winding up petition should be proceeded 
with. Further, in the circumstances of this case, 
il would be prepared, were it necessary to do so, 
to treat this affidavit which is properly signed 
and verified as a petition. 

[13] Mr. Chaudhuri’s second objection is that 
the original winding up petition is not in order 
in that it does not comply with B. 62 and form 
No. 13 and the requisite note has not been in¬ 
serted at the foot of the petition. It is certainly 
desirable that the rules and forms prescribed by 
the Court should be followed but in a proper 
case the Court may under the rules condone mere 
irregularities. I certainly think that this is a 
case where irregularities, if any, in this petition 
which has been admitted by consent without any 
'objection as to its form should be condoned. 
The reservation of “without prejudice” was with 
regard to contentions of the company with res¬ 
pect to the allegations in the petition which 
were not admitted. Further Mr. P. C. Basu has, 
with my leave, put in a separate affidavit veri¬ 
fying- the petition and also stating -that it is 
intended to serve the petition on the company. 

[14] Mr. Cbaudhuri next contended that the 
demand notices set out in the petition do not 
comply with the requirements of S. 163 in that 
they are addressed to the General Manager and 
not to the company. It is not necessary to decide 
this point, because the invalidity, if any, of the 
notices will only prevent the petitioner from 
getting the benefit of the presumption as to the 
company’s inability to pay its debts but the 
petitioner may prove such inability as a fact 
aliunde. There is sufficient averment of such 
inability in tbe petition. Further the petitioner 
also relies on the just and equitable ground. 

[16] The fourth objection broadly urged by 
Mr. Cbaudhuri is that the scheme having been 
sanctioned the winding up petition does not lie 
at all and tbe petitioner’s only remedy is under 
the scheme. A similar extreme contention was 
negatived by me in 61 0. w. N. 701.^ 

[16] Mr. Cbaudhuri distinguishes that case 
first on the ground that there is in tbe present 
case no prayer for setting aside the scheme as 
there was in 61 ' c. w. N. 791.^ I do not 
think it is strictly necessary. Further in 
para, ai of the petitioner's affidavit he has 
asked for setting aside tbe scheme and, 
therefore, the distinction sought to be made 
does not exist. In tbe second place, Mr. Cbau- 
dhuri argues, on the strength of that case, that 
a scheme having been sanctioned the petitioner 
cannot maintain a winding up petition on the 
ground of the company’s inability to pay its 


debts. In 51 C. W. N. 7:)l^ no time had 
been fixed by the scheme for payment to 
the creditors and I hold that the schc-me 
must be construed to have contemplated pay¬ 
ment within a reasonable time and a rousonablo 
time having elapsed there was a default on the 
part of the company to carry out the scheme. 
There was also evidence that the realisations of 
the company’s dues were extremely meagre and 
unsatisfactory and there was no chance of the 
scheme being implemented at any time. I point¬ 
ed out Ibat a company mfcht be w'ound up in 
any of the circumstances Eientioned in the six 
several clauses pf S. 1C2 ajd I held that in the 
circumstances of that case it was just and equit¬ 
able that tbe company should bo wound up. As 
I based my decision on the just and equitable 
ground under cl. (vi) of S. i62 it was not neces¬ 
sary for me to give any definite ruling as to 
whether a creditor bound by a scheme could at 
all, in default of payment under the scheme, 
maintain a winding up petition on the ground 
of the company’s inability to pay its debts and 
I said that assuming that he could not rely on 
that ground he was entitled to rely on other 
grounds, e.g., the just and equitable ground. My 
decision in that case does not and was not in- 
tended to go any further. As long as the scheme 
is carried out by tbe company by regular pay¬ 
ment in terms of the scheme the petitioner w'ho 
is bound by tbe scheme may not ordinarily be 
entitled to maintain a' winding- up petition 
founded only on the company’s inability to pay 
its debts all at once. This is so because the 
petitioner is bound by tbe scheme and cannot 
demand any payment otberwife than under the 
scheme and the instalment due up to date under 
the scheme being paid nothing is presently pay- 
able to tbe petitioner until the due date for the 
payment of the next instalment arrives and 
consequently the next instalment not being due 
no demand can be made on that claim and no 
statutory notice can be served in respect thereof 
and the company cannot be said to be unable 
to pay its debts as and when they fall.due and, 
therefore, no winding up petition can be founded 
on a claim which is not yet due for payment 
But if tbe company makes default in payment 
of an instalment under the scheme on its due 
date there is a debt presently due by tbe coin- 
pany and I do not see why suCh a debt, if it is 
more than the statutory minimum fixed by the 
Companies Act, will not entitle the creditor to 
present a winding up petition on any of the 
grounds mentioned in the several clauses of 
S 162 including the inability of the company to 
pay its debts as. and when they fall due, I do 
not see why the position of a creditor who is 
bound by a scheme providing for payment at 
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stated intervals and who is not paid in terms of 
the scheme should be different from and worse 
than the position of an instalment bond creditor 
whose instalment has not been paid inspite of 
maturity. A scheme, when sanctioned by the 
Court, becomes binding on the company and the 
creditor and if any amount due under the scheme 
remains unpaid there appears to be nothing in 
principle or logic to prevent the creditor from 
presenting a winding up petition against the 
company in respect of the amount due under 
the scheme if that is more than Bs. 500. In the 
original petition there is sufficient averment of 
the company’s inability to pay its debts. The 
scheme and the failure to pay in terms of the 
scheme will, to my mind, be cogent and suffi¬ 
cient evidence of the company’s inability to pay 
its debts as they fall due. In any case the peti¬ 
tioner can, like the petitioner in 51 0. W. N. 791^ 
rely on the just and equitable ground. In the 
third place, Mr. Chaudhuri points out that in 
51 c. w. N.79l' the winding up petition was taken 
out after the company had made default in 
payment under the scheme. His argument is 
that on the happening of a default in. payment 
under the scheme a new cause of action, as it 
were, accrued in favour of the creditor who is not 
paid so as to entitle him to present a winding 
up petition but that such default does not revive 
his original debt and he cannot proceed with a 
winding up petition which was presented before 
the scheme was sanctioned and which was found¬ 
ed on his original debt in respect of which he bad 
served a statutory notice before, the scheme. 
There occur to me several answers to this argu¬ 
ment. First of all, the company should have, on 
Itbe scheme being sanctioned, got the winding up 
application to be dismissed or struck out and 
should not have acquiesced in its being adjourn¬ 
ed sine die. Secondly, the scheme does not create 
a new debt. The original debt is simply made 
payable in the manner and to the extent pres¬ 
cribed by the scheme. To take an example, 
suppose A is to get Bs. 1000 from the company 
and then a scheme is sanctioned by the Court 
under S. 153 which provides that every creditor 
shall give up say 25% and the balance of 75% 
should be paid in three annual instalments of 
25% commencing from the date of sanction. The 
effect of the scheme is not to create in favour 
of A a new debt for Bs. 760 and to make this 
reduced original debt payable by three annual 
■ instalments of Bs. 250 each. The original debt 
remains although it is reduced as to the amount 
and modified as to the time of payment. Thirdly 
suppose A presents a winding up petition claim¬ 
ing to be a creditor in the sum of bs. looo and 
suppose the company admits that only bs. 760 
but not Es. 1000 is due to A, surely the com¬ 


pany cannot be heard to say t^at A cannot 
maintain his petition because he claims Bs. 1000 
when only Bs. 750 was due to him. The 
admitted debt of Bs. 750 being above the 
statutory minimum is sufficient as a petitioning 
creditor’s debt. Again suppose A claiming to be 
a creditor forBs. lOOO filed a winding up petition 
and thereafter the company pays Bs. 250 to a 
and promises to pay the balance in 3 weekly 
instalments of Bs. 250 and the winding up peti¬ 
tion is adjourned for 4 weeks. Suppose the com¬ 
pany fails to pay any of the instalments and at 
the adjourned hearing A proceeds with his 
application. Surely the company cannot be 
heard to say that by agreeing to receive payment 
by instalments all of which remain unpaid A 
baa forfeited his right to proceed on his applica¬ 
tion but must begin on a fresh petition. Is there 
any difference between the cases 1 have mention¬ 
ed and the present case ? I see none. Here the 
petitioner claimed to be creditor for a large sum 
and presented his winding up petition and 
during the pendency of his petition his claim, 
by reason of the scheme, has been reduced and 
modified but the amount presently due to him 
under the scheme on account of the first instal¬ 
ment is yet greater than the statutory minimum. 
I do not see why, In such circumstances, the 
petitioner should not be allowed to proceed with 
his petition whioh was not dismissed In view of 
the scheme but was adjourned inspite of the 
scheme. 

[17] I now come to the question whether the 
petitioner has made- out sufficient grounds on 
merits to proceed with the application. Mr. P. 0. 
Basu says that the proposed amalgamation with 
Mahaluxmi Bank Ltd., a scheduled bank, was 
the ultimate objective that was held out before 
the creditors. The creditors agreed to the scheme 
as a tentative or interim measure and as the 
proposed scheme of amalgamation has fallen 
through the sanctioned scheme must also fall 
with it. Eeference is made to the speeches made 
at the meeting of creditors in support of this 
contention. Mr. Chaudhuri, on the other hand, 
contends that amalgamation with Mahaluxmi 
Bank Ltd. was not an inducement at all, nor 
was it made a condition of the sanctioned scheme. 
The letter of Mahaluxmi Bank Ltd., which was 
annexed to the petition was not an unconditional 
agreement to amalgamate but was only a tenta¬ 
tive offer dependent on the result of audit. The 
speech of the Managing Director of the Bank at 
the meeting made it clear that there was not 
much hope of amalgamation. Mr. Chaudhuri 
further urges that if the sanctioned scheme were 
a mere tentative measure it would not have pm- 
Tided for payments spread over such a long tim# 
but would have been expressly limited upto the 
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date of the decision of Mahaluxmi Bank Ltd,, 
about amalgamation. The sanctioned scheme. 
Mr. Chaudhuri maintains, is, on the face of it, a 
comprehenaiye scheme providing for reconstitu¬ 
tion of the Board of Directors, alteration of the 
Memorandum and Articles each of which provi¬ 
sions suggests finality and self sufficiency. While 
I feel the force of these arguments I cannot 
overlook all the attending circumstances. The 
first scheme proposed was amalgamation with 
Mahaluxmi Bank Ltd. When the second scheme 
was proposed it was not suggested that the 
first scheme had fallen through but the second 
scheme was sought to be placed before the credi- 
tors along with the first scheme. The alluring 
prospect of full payment in 3 years’ time was 
held out in the second scheme. At the meeting 
the Managing Director ol Mahaluxmi Bank Ltd. 
and Mr. J. 0. Moitra another director of that 
Bank were present. While Mahaluxmi Bank 
Ltd. did not give out any definite hope of 
amalgamation, yet they did not in so many 
words say that there was no chance of amalga¬ 
mation. That was the insidious part of this 
business. That the. amalgamation idea was not 
given up altogether is amply shown by cl. 22 
added to the second scheme and the second 
scheme with that additional clause was approved 
by the creditors. The scheme was sanctioned on 
6 th May 3947. Then after only 10 days after the 
scheme was sanctioned by Court, Mahaluxmi 
Bank Ltd. refused to amalgamate and two pro¬ 
minent persons including Mr. J. C. Moitra 
resigned from the Board immediately or shortly 
after B. Mukherjee, the Managing Director under 
the old management, was .appointed the Manag¬ 
ing Director and was firmly re-established in 
the saddle. The fact that Mahaluxmi Bank Ltd. 
had declined to amalgamate, which fact took 
place on 16th May 1947, was deliberately sup¬ 
pressed from the petitioner until the end of 
August 1947. All these facts clearly appear to me 
now to establish that the sanctioned scheme was 
a part of a bigger and deeplaid and more insidi¬ 
ous scheme which waSTo hoodwink the creditors 
and to firmly establish and consolidate the posi¬ 
tion and authority of the Managing Director. 
That insidious scheme worked according to plan. 
The proposed amalgamation misled me into 
giving leave to convene meetings of creditors 
and shareholders although the letter of Maha¬ 
luxmi Bank Ltd. did not commit themselves in 
' any way and to grant stay of proceedings with¬ 
out any safeguard as to investigation by an 
independent auditor and I have no doubt it waa 
ealoulated- to mislead and did in fact 
many creditore and certainly the petitioner 
before me. Having thus aeoured the eanctioned 
Bcheme. the pretence of amalgamation wae 
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thrown off in about 10 days’ time. It is said that 
independent directors have been elected by the 
creditors themselves and those directors being 
in majority B. Mukherjee cannot do any mis¬ 
chief. The provision in the scheme providing for 
the preponderance of directors to be elected by 
creditors is, in my experience, a paper safeguard, 
for creditors generally take no interest and do 
not waste time and further money in attending 
meetings and keeping a watch over the manage¬ 
ment and the old management always manages 
to get back into power and office through friendly 
creditors who are generally the employees and 
relations of persons in management and, there¬ 
fore, available to dominate and vote at the 
meetings of creditors. The very fact that B. 
Mukherjee has been appointed as the Managing 
Director is ample proof of this. I need not, 
however, dilate further on this point for it is not 
necessary for me to base my decision on it 
alone and I pass on to the next ground urged 
by Mr. P. C. Basu which I also find to be solid 

and sound. 

[18] Mr. P. C. Basu points out that assuming 
that the sanctioned scheme is to be regarded as 
an independent scheme and a proper scheme the 
company has not carried it out and there is no 
chance of its being carried out. Under Cl. 3A 
(a) of the dues was to be paid within 
aix months from the date of sanction which was 
5th May 1947. In other words, the 25/o was payable 
on 5th November 1947 at the latest. That has not 
been done. All that the company has done is to 
offer 6i% to some of the creditors including the 
petitioner. The petitioner, of course, did not 
accept it. Under cl. 3B (a) the amounts m faxed 
deposit accounts were to be transferred to cur¬ 
rent account and 25% of that amount was to be 
naid within the time mentioned in the scheme. 
That has not been done. Mr. P. 0. Basu also 
relies on the fact that no step has been taken to 
get sanction of the Central Government to issue 
shares under cl. 4 and the articles have not been 
changed as required by Cl. 11. I do not think 
these two charges are well founded, for under 
Cl. 4 the company has a year’s time which has 
not yet expired and the company has in fact 

changed its articles as appears from 
book produced by Mr. Chaudhuri. But the com- 
pany has not complied with the Prov.sion ot 
Cl 12 by reducing its capital and no. application 
lac t/court at all ““pany’s 
explanation, that it has not been done m the 
ho^ that on forfeiture of shares it would not be 
newssary to do so. is not at all convincing and 
at any rate amounts to altering the scheme 
•without any authority. Payment also has not 
been made in terms of ol. 6 or cl. 16. The com¬ 
pany in its affidavit in opposition has suggested 
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that the reason for its failure to carry out the 
scheme is the political situation in the country 
brought about by the division of India into two 
Dominions and partition of the province of 
Bengal and the fact that as no Courts were 
functioning in Eastern Pakistan the company’s 
dues could not be realised. The reasons do not ap¬ 
pear to me to be convincing at all. Further those 
reasons will continue for a long time and there 
is no bright prospect in future. Mr. Chsudhuri 
then referred me to the resolution of the Board 
of Directors ]>nssed on 6tb September 1947 au¬ 
thorising the Managing Director to contest the 
winding up petition and to take steps .for exten¬ 
sion of time and urged that the directors are re- 
jiresentatives of the* creditors and the Court 
should respect the wishes of the creditors. No 
step has been taken for extension of time. Indeed 
the Court cannot extend the time. It can only 
be done after the creditors and shareholders have 
agreed to an extension of time as a new scheme. 
In the circumstances detailed above I do not re¬ 
gard the directors who could in the face of the 
allegations entrust the management to B. Mukher- 
jee as Managing Director as real representatives 
of real creditors. Mr. Chaudhuri urged that the 
petitioner has not acted in good faith and his 
objection has been to secure preferential pay¬ 
ment. This is denied and the whole circumstances 
relating to securing bis claim has been stated in 
his alhdavU in reply. Further a winding up will 
effectively prevent preferential payment. It is 
also said that the petitioner’s son Dwijen Bose 
has been director in charge and as such knows 
all the affairs of the company and has been 
guilty of divers misconduct and the acts now 
complained of were done with hia knowledge and 
connivance. Dwijen Bose has filed an aflSdavit 
repudiating the charges. He says that the high- 
sounding title of director in charge was conferred 
on him but bis principal business was to go 
about securing fresh depositors. Be that as it 
may, the malfeasance and misfeasance if any, of 
the management are not any the less because they 
were committed with the connivance of the peti¬ 
tioner s son. The son’s sins should not be visited 
on the father. Besides, I have to guard the in¬ 
terests of the general body of creditors. In my 
opinion the petitioner has made out a prima 
facie case also on just and equitable ground and 
should be allowed to proceed with his petition. 
I, therefore, fix the date of hearing of the peti¬ 
tion 6 weeks hence and direct advertisements to 
be published once in the Calcutta Gazette, once 
m the Statesman and once in the Ananda Bazar 
latrika at least a fortnight before the date fixed 
foe hearing. The charges made against the past 

tjon. There has been suppression of information 
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by the company from the petitioner. The scheme 
has not been carried out. The assets have to be 
collected and protected. I do not consider it 
safe to leave the affairs of the company and 
particularly the books of account in the bands 
of the‘Managing Director. I, therefore, appoint 
Mr. H. P. Kbandelwall, chartered accountant 
and failing him Mr. E. Singhee, chartered ac- 
countaut, as the provisional liquidator on usual 
remuneration and on security, for the present, of 
Bs. 50,000 to the satisfaction of the Registrar. 
The premium to be paid out of the assets. The 
Provisional Liquidator to act on counsel’s en¬ 
dorsement before security is furnished*. I direct 
this order to be drawn up expeditiously. 

K.G.D. Order accordingly. 
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Lodge J. 

Ramadhin Singh — Complainant — Peti¬ 
tioner V. P. Metharam and another — Accused 
—Opposite Party. 

Criminal Bern. No. 681 of 1946, Decided on 11-7- 
1946. . 

Criminal P. C. (189B), S. 202—Summons issued 
on complaint—Magistrate cannot recall order and 
direct enquiry under S. 202. 

Once a Magistrate issues a summons on a petition 
of complaint, he bas no right to recall that order and 
direct an enquiry under S. 202. 

The Criminal Procedure Code does not contemplate 
that the accused should be heard to object to the issue 
of process against him before he appears to answer 
tu that process. [Para 4} 

Annotation:—(’46 Com) Cr. P. 0., S. 202, N, 11. 

S. C. Talukdar and Bihhuti Bhusan Das Gupfu— 

for Petitioner. 

Sudhansu Selchar Mukher jee, Nalini Chandra Ba- 
nerjte and Prifi Bhusan Burman 

— for Opposite Party. 

Order. — This rule was issued on the Dis¬ 
trict Magistrate of 24 Parganas to show cause 
why an order passed by Mr. M. B. Eoy, De¬ 
puty Magistrate on 4th May 1946, should not. be 
set aside. 

[2] The present netib^pner filed a petition of 
complaint before the said Magistrate acous- 
ing two persons. P. Metharam and Babulal 

. Chowkhani of offences punishable under ss. 828 
and 504, Penal Code. On 2 nd May 3^946, the 
learned Magistrate passed the following order: 

Examined the complainant. Summon P. Metha- 

Babulal under S. 323/604, Penal’ Code, fixing . 
22*5*1946*’* 

[3] It appears that each of the two accused 
persons had also filed complaints which in a 
sense can be regarded as oro^ cases. On 4 th 
May 1946, the learned Magistrate recorded ano¬ 
ther order which runs as follows: 

Bead petition filed by accused. It appears that 
there are 2 counter complaints—one filed by accused 
ftietnaram and another by accused Babulal (real name 
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beiug B&bulal Ohattani). These bavo been sent to 0/0 
ToUygunge P. S. for verification and report by 22*5- 
1946. I am satisfiod that sumuiouses on tho accused in 
this case were issued on insufficient grounds. As the 
oouuter oases are to be enquired into by the 0/0 this 
complaint should also bo sent to him for verification 
and report. 

So the order issuing summons is rescinded. Send a 
copy of ibis complaint to the 0/0 together with the 
counter petitions for report by the date fixed.” 

[•i] It ia contended before mo that once a 
I Magistrate isaues summona on a petition of 
Icomplaint, be has no right to re call that order 
and direct an enquiry under S. 202. It ia clear 
that the Code of Criminal l^rocedure does not 
I make provision for such a procedure. Moreover, 
jthe Code of Criminal Procedure does not con- 
^ template that the accused should be heard to 
lobject to the issue of process against him before 
Ihe appears to answer to that process. The pro- 
Icedure adopted by the learned Magistrate seems 
jto me to be irregular in the extreme and I am 
lof opinion that the Magistrate ought not to 
have heard the accused in the matter at all on 
4 th May 1946. He ought to have.heard the ac¬ 
cused only when the accused was answering the 
charges made against him. I think it is un¬ 
desirable that the practice adopted by the Magis¬ 
trate in this particular case should be followed. 

£ 5 ] On the other hand in this particular case 
I am not satisfied that any injustice has been 
done. The matter has been sent for enquiry and 
the Magistrate, on receiving the report, can, if 
the facts justify, issue process. I am not satis¬ 
fied that there is any justification for interfering 
with the learned Magistrate’s order at this stage 
in spite of the irregularity of the proceedings. 
In the result the rule is discharged. 

S C. Buie discharged. 

a. I. R. (35) 1948 Calcutta 343 [G. N. 139.] 


bound to throw out tho application merely on finding 
that such person is claiming a title in himself. Unless 
tho Court luid suob power, tho section would bo mean¬ 
ingless and anyone in possession would ho able to 
defeat the Receiver’s or tho purchaser’s claim fpr pos¬ 
session by merely putting forward eomo kind of claim, 
'i'ho true position is that if the Court finds that tho 
claimant has a plauslblo case, it will not be entitled to 
proceed straightway to make an order for possession 
under S 56 (3). but must direct that there must first 
be a proper enquiry under S. 4; such enfjuiry sbouhl 
• preferably be inado on a separate application to which 
tho Receiver ought to bo made a party, if the applica¬ 
tion is not by him. If in such enquiry the Court finds 
that the claimant has no title, it will be entitled to 
hold that he is a person whom the insolvent has pre¬ 
sent right to remove and it can then raako against him 
an order for possession under S. 56 (8), It can by no 
means be said that if the person in possession puts for¬ 
ward some kind of right, the insolvent cannot in the 
ordinary course remove him without obtaining a decree 
forejectment and that, therefore, he has no present light 
to remove him. In that sense, nobody has a present 
right lo remove another person, found in possession of 
his property: Case law referred, [Para llj 


Cases referred .— 

1. (’26) 49’Mad. 7G-2: 13 A. I. R- 1926 Mad. 303 : 92 
i. C. 073, Cbitturaal v. Ponnuswami Naicker. 

2. (’28) 51 Mad. 667: lo A. I. R. 1928 Mad. 5:81 : 109 
. I. C. 516, Venkatarama v. N. S. Chokktar. 

3. ( 22) 45 Mad. 434 : 9 A. I. U. 1922 Mad. 147 : 6o 
1. C. 394, Ramaswami Chottiar v. Rangaswami 


4 . t’ 45 ) I. L. R. (1945) Mad. 10: 31 A. I. R. 1944 
Mad. 481 (F. IJ ). Vandarguzhal Achi v. South India 
Corporation Madras Ltd. 

5. (’27) 31 C. W. N. 502 : 14 A. I. R. 1927 Cal.4f4 : 
102 I C. 115. Fool Kumari Dasi v. Khirod Chandra 


Das. 

Nirmal Ch. ChaJeravartti, Bijoy Kumar Bose and 
Rajendra Nalh Sarkar — for Appellant. , o x- 
Surajit Chandra Lahiri, Jani Alam and i>. K. 
Roy Choxidhury— for Respondents. 

Judgment. — This appeal has bt^en before 
this Court on a previous occasion, but if the 
appellant’s contention is right, the proceedings 
so far had by respondent i have all been 
misconceived and ho must begin anew in ano- 


Chakravartti J. 

Ghittaranjan Sen Gupta — Defe7idant 
Appellant v. Samarendra Nath Roy — Auc~ 
tion-purchaser and others — Respondents. 

A, F. A. 0. No. 12 of 1948, Decided on 7-4-1948, 
from order of Addl. Dist. Judge, 2nd Court, 24 Pat- 
ganas at Alipore, D/- 22-12-1947. 

Provincial Insolvency Act (1920), S. 56 (3) — 
Application under, can be made by purchaser from 
Receiver-Stranger in possession claiming title m 
himself—Insolvency Court has power to consider 
whether such person is one whom insolvent has 
present right to remove — Applicant need not be 
referred to separate suit — Provincial Insolvency 

Act (1920), S. 4. 

An application under S. 56 (3), can be made not 

merely by the'Receiver but by a purchaser from him 
.83 well. There is nothing in the section to limit its 
provisions to the Receiver. Further, on an application 
being made to it under S. 56 (3). the Court can consi- 
der whether the person in possession is one whom 
•the Insdlvent has a present right to remove and is not 


ther forum. . 

[2] The facts have now been finally found by 
the Courts below and are as follows : On 17th 
November 1944, one Sarat Chandra Sen, residing 
as a tenant at 6 Rajabagan^Lane, Coasiporo, Cal¬ 
cutta applied for adjudication of himself as an 
insolvent. He had experience in the line, for it 
appears from the application that he had been 
adjudged an insolvent once before, when too he 
had applied himself. The present application 
was allowed on 6th April 1945. In his appli¬ 
cation Sarat did not mention his tenan(gr of 6 
Rajabagan Lane as one of his assets. Shortly. 
after his adjudication, however, three of his 
creditors pointed out the property to the 
Receiver and asked him to bring it to sale, ihe 
Receiver complied and a sale was held on 18th 
May 1945, when the tenancy was purchased by 
one Samarendra Mohan Roy who is respondent 1, 
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in this appeal. When, thereafter, Sarat was 
asked by the Receiver to deliver possession 
of the premises to Samarendra, both he and his 
son Chittaranjan Sen, who is the appellant be¬ 
fore nre, put forward a case that the old tenancy 
of Sarat had been terminated long ago and that 
the present tenant was Chittaranjan, who was 
in possession of the premises in his own right. 
Thereupon, Samarendra made an application to 
the Insolvency Court against both father and 
son for a direction to them to deliver possession 
of the premises to him. It is out of that appli- 
cation that the present appeal has arisen. 

[ 3 ] The trial Court held that no question as 
to whether Chittaranjan was in possession of the 
house arose, that the real question was whether 
Sarat was in possession and on the finding that 
he was, it held that the purchaser was entitled 
to obtain delivery of possession through Court 
after evicting Sarat. Against that order, Chitta¬ 
ranjan appealed and the appellate Court pointed 
out that the purchaser’s application for posses¬ 
sion was against both Sarat and Chittaranjan, 
but by its order the trial Court had not disposed 
of the latter. The question at issue between 
him and the purchaser, it wag further pointed 
Out, was whether he and not Sarat was in pos- 
session, and that in His independent right, and 
the case was remanded to the trial Court for 
decision of this issue. There was next a further 
appeal to this Court by Samarendra and in that 
appeal it was held by Biswas J. that although 
ChittaraDjan had not adduced projjer evidence in 
support of his claim, he had raised a question 
of title which he might yet be given an oppor¬ 
tunity to establish as a measure of indulgence. 
The learned Judge would not, however, uphold 
the order of remand to the trial Court and made 
what he called 'a limited order of remand’ to 
the lower appellate Court, directing that Court 
to admit some further evidence of a specified 
kind and then decide the question of title, i. e., 
the question: 

nm disputed property did vest in the 

Ulheial Receiver in due course of law at the date of the 
sale as being the property of the insolvent or after the 
application for insolvency, the leasehold came to be 
ueld by the respondent on determination of the insol¬ 
vent’s lease.” 


No order was passed on an application in i 
alternative under s. H5, Civil P. C. 

[ 4 ] At the hearing before the lower appell) 
Court after remand, it was sought to be argu 
.on behalf of the appellant that an applicati 
for possession could only be made by the I 
ceiver, but the learned Judge refused to enti 
tain this contention in the view that it w 
outside the scope of the enquiry directed by t 
order of remand. It was next contended th 
neither the insolvent, nor the Receiver was e 


titled under s. 56, Provincial Insolvency Act to 
remove the appellant from possession of the 
premises, in view of his claim to an independent 
title. The learned Judge held that this question^ 
would not arise unless the appellant proved hie 
title, as claimed. Proceeding next to consider 
the evidence, the learned Judge held that the 
alleged settlement of the premises with the 
appellant was a ’myth’ and that "the lease was 
never determined and it never came to be held 
by Chittaranjan Sen before or after the applica¬ 
tion for insolvency by his father.” In the result 
the learned Judge upheld the order for delivery 
of possession passed by the trial Court and dis¬ 
missed the appeal. Thereupon, the present 
second appeal was filed. 

[ 5 ] Mr. Lahiri, who appeared for the pur. 
chaser, first took a preliminary objection as to 
the maintainability of tbe appeal but ultima¬ 
tely withdrew it by conceding that sinc€ a ques¬ 
tion of title had been directed to be tried and 
had been tried, a second appeal lay under the 
second proviso to s. 76 (l) of the Act. Mr. 
Chakravarti, for the appellant, besides pointing 
out that on the previous occasion the purchaser 
himself had preferred an appeal, met the objec¬ 
tion by promptly filing an application under 
S. 116 of the Code, for which theile was yet time, 
subsequently changing into an application under 
S. 75, Insolvency Act. The preliminary objection 
need not therefore detain me further. 

[6] On the merits, the argument was limited 
to a pure question of law. It was contended on 
behalf of the appellant whether at the ins- 
tance of the Official Receiver or a purchaser 
from him, the Insolvency Court could not make- 
an order for po^ession under 8. 56 (3) of tho 
Act against a third party who set up a title in 
himself, however flimsy such title might be. It. 
was contended on behalf of the purchaser that 
the Insolvency Court had power to make such 
an order under Ss. 4, 5 and 66 (3) of the Act.. 
Both parties supported their respective conten¬ 
tions by reference to decisions of the Madrae 
High Court. The appellant relied on 49 Mad. 
762* and 61 Mad, 667.^ Respondent 1 ,the purcha¬ 
ser, relied on 45 Mad. 434^ and I.L. R. (I946l 
Mad. 10 ,* a decision of a Full Bench. 

[ 7 ] In view of the conclusion I have arrived 
at as to the scope of this appeal, it is not neces¬ 
sary for me to decide the quession of law raised 
but it is necessary to make some reference to it 
in order that my conclusion may be understood. 
It will be convenient to refer first to the rele¬ 
vant sections of the Act. Section 4 gives tho- 
widest powers to the insolvency Court to decida 
question of title and, sitting singly, I am bound- 
to take the section as embracing questibns ol 
title as between the Official Receiver and astran- 
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ger, aa held by a Division Bench of this Court 
in 31 o. w. N. 602.® Section 6 gives the insol¬ 
vency Court the same powers as a civil Court 
to give effect to its orders* "subieot to the provi¬ 
sions of this Act.” Section 66 (3) empowers the 
insolvency Court, in cases where it appoints a 
Heceiver, to remove persons from the possession 
or custody of the property of the insolvent, but 
qualifies the power by providing that the section 
will not authorise the Court to remove any per¬ 
son whom the insolvent has not a present right 
to remove. In 46 Mad. 434® the resistance to the 
purchaser from the Receiver was by the insol¬ 
vent’s son who contended that his interest had 
not vested in the Receiver and that, further, the 
purchase was a benami purchase on his behalf. 
The application to the Court was made by both 
the Receiver and the purchaser, a fact which 
seems to have been overlooked in the course of 
the judgment, and it was held that even a third 
party could make an application under S. 56 (3), 
that the insolvency Court could decide a ques¬ 
tion of title as between him and the insolvent 
under S, 4 and that the Court could make an 
order for possession in favour of the third party 
under S. 5. In 49 Mad. 762^ there was not a sale 
but a lease by the Receiver and the property 
was claimed by certain relatives of the insolvent 
under a family arrangement. There too the ap¬ 
plication was, as the statement of facts in the 
report shows, by both the Receiver and the les¬ 
see and it was held that by reason of its proviso, 
S. 66 (3) was subject to same limitation as con¬ 
tained in O. 40, B. 1 (2), Civil P. C. and that it 
did not apply where a third party in possession 
claimed adversely to the insolvent, however flimsy 
his claim might be. It was, however, added that 
under S. 4, the insolvency Court could decide 
whether the insolvent was entitled to the pro- 
iwrty, but that could be done only on a proper 
application made for the purpose and the enquiry 
which had taken place could not be said to have 
been an enquiry under 8. 4 or to have made a 
further enquiry unnecessary. The implication of 
this part of the judgment is that if it is first held 
on a proper enquiry under S. 4 that the clai¬ 
mant has no title, an order under S. 56 (3) can 
then be made. 

[8l In 61 Mad. 667® the obstruction to the pur¬ 
chaser was caused by the insolvents themselves 
as trustees for the shares of their minor sons 
under a deed of trust by which the sons’ shares 
had been settled for the conduct of a charity. 
The applications to the Court, which were made 
by the purchasers, were under B, 66 (3),butsul5Ee- 
quentiy 8. 4 was added in one of them and the 
Oour®ireated all of them as applications under 
S. 4. The sales purported to be of the entirety 
of the properties. It was held that the Receiver 


was entitled to sell the sons’ shares in the joint 
family property in exercise of the lowers of 
their father, but the purchaser could not apply 
under s. 4 for possession of the sons’ shares, al¬ 
though he could be given joint possession under 
S. 4 BO far as the insolvent’s own share was 
concerned. A distinction was thus made be¬ 
tween what was unquestionably the insolvent’s 
property and property which did not belong to 
him, nor was claimed adversely to him, but 
which he, and the Receiver standing in his shoes, 
had nevertheless power to sell. It was stated 
further that after the Receiver had sold a pro¬ 
perty to a stranger and converted the insolvent’s 
estate into money, delivery of possession to the 
purchaser was hardly his concern, but an excep¬ 
tion was made in respect of cases where a claim 
was made against the insolvent himself as res¬ 
pects only his share or against a rival purchaser. 
The case in 49 Mad. 762^ was approved of and 
that in 45 Mad. 434® was distinguished ou the 
ground that it had been given at a time when 
the Receiver’s powers of sale as to the shares of 
the sons of a Hindu insolvent in joint family 
property had not yet been clarified, as also on 
the further ground that in that case the son was 
claiming not merely his own share but the 
whole property, on the allegation that the pur¬ 
chase from the Receiver bad been benami pur¬ 
chase on his behalf. 

[9] In I. Tj. R. (1945) Mad. 10,the reference 
to the Full Bench was made on account of the 
conflict that was thought to exist between the 
decision in 45 Mad. 434® and that in 51 Mad. 667. 
No notice was taken either in the letter of re- 
ferenoe or in the judgment of the Full Benoh 
of the grounds on which the earlier case had 
been distinguished in the latter. On the other 
hand, the judgment in the later case was criti- 
cised as self-contradictory in that it was first 
observed that delivery of possession to the pur¬ 
chaser was no part of the work of distribution 
and no concern of the Receiver and then an 
order for joint possession was made in respect 
of the insolvent’s share. This criticism does not 
appear to me to be justified, and could have been 
made only because the distinction made in the 
earlier CMe between the insolvent s own property 
and property which he had merely power to sell 
was overlooked. But it must be added that, to 
a certain extent, the learned Judges who had 
decided the earlier case, invited this criticism by 
using too wide an expression in the proposition 
stated by them and by speaking of the insolvent s 
estate.” whereas they appear to have had in 
mind, as the exceptions made by them would 
show, only property which the insolvent had 
merely power to sell. Such property is not the 
property of the insolvent and questions relating. 
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to it could not obviously come either under S. 4 
or s. 50 {3b However, to remra to the decision 
of the Full Bench, it is a singularly unhelpful 
pi'onouneement. The facts were that the adult 
members of a certain Hindu joint family were 
adjudicated insolvents by the Rangoon High 
Court under the Presidency Towns Insolvency 
Act and the aid of the J )istrict Court of Eamnad 
in Madras was asked for under S. 126 of that 
Act and s. 77, Provincial Insolvency Act. Such 
aid was extended and the Oflioial Receiver of 
the Kamnad Court sold a house belonging to the 
joint family, situate in Ramnad, to a stranger. 
Previously, on taking possession of the house, 
the Receiver had let it out to the wives of the 
insolvents on an undertaking given by them to 
give up |X)S3ession whenever required. Two of 
the insolvents had minor sons and obstruction 
was offered on their behalf on the ground that 
tlie sale was not binding on them. On an appli¬ 
cation by the purchaser, the District Judge made 
an Order for possession in his favour, leaving 
the claim of the minora to be decided in separate 
l)roceeding3. The Full Bench did not enter into 
any discussion at all, but merely said that Ss. 4, 
5 and 5G, Provincial Insolvency Act, were very 
widely worded and the learned Judges had no 
iiesitalion in holding that they empowered the 
Court to give possession of a property sold in in¬ 
solvency proceedings at the instance of an Offi¬ 
cial Receiver. 'I’he implication of the decision 
seems lo be that enquiries under Ss. 4 and 56 
cun be combined in one proceeding. 

[lO] I have referred to these decisions simply 
for tlie purpose of i^ointing out what, questions 
arise in a case of the present type and why 
those questions need not be gone, into in the 
present case. The questions, it seems to me are, 
can a purchaser from a Receiver apply for pos¬ 
session to the insolvency Court under S. 66 (8) ? 
i’lven if he can, is it the law that the Court 
inust stay its hands and refer the applicant to a 
legular suit, the moment it finds that the person 
111 possession is setting up a title in himself, 
adversely to the insolvent ? Or, can the Court 
make an order under S. 56 (3), after it has found 
on an application made under S. 4 that the clai¬ 
mant has no title but only after it has so found? 
()r, can the Court go over the whole matter in a 
single enquiry, although such enquiry may be 
initiated by an application under S. 56 (S) ? 

[11} Speaking for myself and as at present 
advised, I think an application under S. 56 ( 3 ) 
can be made not merely by the Receiver, but 
by a purchaser from him as well. There is no- 
:thing in tbe section to limit its provisions to the 
receiver. I thiuk further that on an application 
being made to it under s. 56 (3), the Court must 
te ab.e to consider whether the person in posses¬ 


sion is one whom the insolvent has a present 
right to remove and cannot be bound to throw 
out the application merely on finding that such' 
person is claiming a title in himself. Unless the 
Court had such power, the section would be 
meaningless and anyone in possession would be 
able to defeat the receiver’s or tbe purchaser’s 
claim for possession by merely putting forward 
some kind of claim. The true position, it seems 
to me, is that if the Court finds that the clai¬ 
mant has a plausible case, it will not be entitled 
to proceed straightway to make an order for 
possession under S, 56 (3), but must direct that 
there must first be a proper enquiry under S. 4. 
Such enquiry should preferably be made on a 
separate application to which the receiver ought 
to be made a party, if the application is not by 
him. If in such enquiry the Court finds that the 
claimant has no title, it will be entitled to hold 
that he is a person whom the insolvent has a 
present right to remove and it can then make 
against him an order for possession under S. 56 
(3). It can by no means be said that if the per¬ 
son in possession puts forward some kind of 
right, the insolvent cannot in the ordinary course 
remove him without obtaining a decree for eject¬ 
ment and that, therefore, he has no present right 
to remove him. In that sense, nobody has a 
present right to remove another person, found 
in possession of his property. It is to be noticed 
that in this respect, the position of the insol¬ 
vency Court is stronger than that of an ordinary 
civil Court. For, if a receiver appointed by a 
civil Court finds a stranger to the suit in pos- 
session of some property comprised in the suit, 
tbe Court cannot adjudicate on such stranger’s 
claim of title in that suit, but must direct the 
receiver to bring a separate suit, because the 
claimant is not a party; by virtue of s. 4, Pro¬ 
vincial Insolvency Act, the insolvency Court can 
go into such stranger’s claim and decide the 
question of title as between him and the insol¬ 
vent. 

[12] These questions, however, do not call for 
a final decision in the present case, in view of 
the course ■which the proceedings have taken* 
Since I reserved judgment, I have gone through 
the record and I am of opinion that it is no 
longer open to the appellant to raise the ques¬ 
tion mooted by Mr. Ghakravarti. It appears 
that the question was raised at the very first 
stage as a preliminary point and argument was 
heard on it on 21-9-1945. Since, on the conclu¬ 
sion of tbe argument the Court recorded an 
order, adjourning the bearing to a future date 
on the ground that no witnesses were present, 
the appellant thought that his preliminarj^l^oint 
bad been overruled and accordingly, he prefer¬ 
red an appeal against the learned Judge's order. 
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That appeal was disposed of on 10.12 1041 and it 
was held that the preliminary point had not yet 
been overruled, hut remained to be decided and 
that the trial Court would have to decide it. At 
the final hearing the point was again canvassed 
and it was disposed of by the trial Court in the 
following words : ^ 

“ Tbo ruling ropartetl in A. I. B. 1944 Mad. 481* 
lays down that Ss. 4, 5 and 56 are very widely worded 
and empower the Court to give possession to tlie pur¬ 
chaser of a property sold in insolvency proceedings at 
ihe inshinoe of the Oflieial Receiver. This ruling seta 
at rest the whole controversy and I find that the A. P. 
is entitled to take delivery of possession through Court 
of the house in question after evicting Sarat Babu.” 

[13] The proposition of law is a quotation 
from the judgment of the Full Bench in i. L. R. 
(1946) Mad 10.* It is true that the learned 
Subordinate Judge did not include the apijellant 
in this order, but it was he who appealed against 
it on the ground that his case had not been con¬ 
sidered and it was on that appeal that the 
appellate Court directed the learned Judge to 
decide whether he was in possession and if so, 
whether he was in possession in an independent 
right of his own. The appellant thus himself 
asked for and obtained an order for a conside- 
ration of bis claim by the insolvency Court, far 
from persisting in his original contention that the 
insolvency Court could not go into the question 
of a third party’s title. When the purchaser pre¬ 
ferred a second appeal against the remand order 
the present appellant strongly supported that 
order and ultimately obtained from this Court an 
order for a consideration of his claim by the lower 
appellate Court. As already stated, although the 
appellant had not adduced sufficient evidence in 
support of his case, this Court at his request and as 
.an indulgence to him, gave him an opportunity 
^to prove his case by further evidence before the 
lower appellate court and directed that Court 
to decide the question of title. The insistence 
before this Court, as before the lower appellate 
Court, was thus not that the question of the ap¬ 
pellant’s title could nob be gone into by the in¬ 
solvency Court but that it had not been gone into 
and ought to be. In those circumstances, it is 
certainly not open to the appellant to contend 
now that the question of his title cannot be gone 
into by the insolvency Court and that that Court 
has no power to make an order for possession 
against him. 

[ 14 ] Apart from the previous decision of this 
Court and the lower appellate Court being bind¬ 
ing on the appellant or estopping him from 
ohallengiog a course of procedure he had him¬ 
self invoked, it appears that he has bad a fair 
and lawful consideration of his claim. The pur¬ 
chaser, the receiver and the insolvent were all 
parties before the lower appellate Court, as also 


before this Court, on both occasions and wlint 
took place under the express directions of this 
Court was obviously an enquiry under S. 4. On 
the finding of fact, tbo ai)pelianb is not oven in 
possession of the promises, hut merely lives there 
with his father who still holds the tenancy, .rho 
material in support of that finding is overwhelm¬ 
ing and one has only to refer to the case made 
by the appellant in liis petition of objection and 
that sought to le made at the trial in order to 
see how ho simply covered himself with untruth. 
The order for delivery of possession was a right 
order and one properly made. Indeed, it is war¬ 
ranted by the case in 51 Mad. 667“ relied on by 
the appellant, where an exception is made in 
respect of cases where a stranger claims against 
the insolvent. 

[15] The fact that the tenancy was not men¬ 
tioned in the petition for insolvency is immate¬ 
rial. Under S. 2S of the Act, on the making of 
an order of adjudication, the whole of the pro¬ 
perty of the insolvent vests in the Court or in 
the receiver. 

[16] On behalf of the appellant, Mr. Chakra- 
varti pointed out that the purchaser was a nephew 
of the present landlord and he suggested that 
the device of a sale of the tenancy in the hands 
of the receiver was adopted for the purpose of 
evading the provisions of the Calcutta House 
Rent Control Order. lie made an impassioned 
reference to the difficulty of finding suitable or 
any accommodation at the present time. The 
present landlord acquired the house on 17th 
July 1944, but on the finding that the tenancy 
of the insolvent continued, what happened was 
that the law simply took its course and no ques¬ 
tion of any device arises. It. may be pointed out 
further that the tenancy was brought to sale at 
the instance not of the landlord but of certain 
creditors of the insolvent, no collusion between 
whom and the purchaser was suggested. On the 
other hand, the tenancy is an exceedingly cove- 
table one—seeing that over 16 cottahs of land 
within the municipal limits of Calcutta, together 
with a two-stoiied building thereon, is being 
held at a monthly rental of Es. 15 and it is not 
in the least surprising that the insolvent and 
his son should try every means in fheir power 
to retain it as long as they can. They have suc¬ 
ceeded long enough* but this state of things must 
end sometime. 

[17] In the result, the appeal fails, but having 
regard to the acute housing difficulty prevailing 
at the present time, I am prepared to give the 
appellant and his father, respondent 2, some 
little time to vacate the premises. I allow them 
time tiU 30th June 1948, hut the appellant 
must in the meantime deposit all arrears of 
rent, if any. in the trial Court within 16 days 
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from today, together with the rent for April, and 
thereafter deposit the rent for each month within 
the 7th day of that month. If the rent is so de¬ 
posited, the Court will make suitable orders for 
its withdrawal by the person entitled thereto. 

[18] The appeal is accordingly dismissed with 
costs, but the order for delivery of possession 
will remain in abeyance till the expiry of 80th 
June 1948, provided the current rent andan-ears, 
if any, are deposited as directed above. In case 
of default with respect to any payment, the 
order for possession will become immediately 
executable. The application under S. 76, Provin¬ 
cial Insolvency Act is also dismissed, but with¬ 
out coats. Let the records be sent down as early 
as i) 0 ssible. Leave to appeal refused. 

v.B.B. Order accordingly. 


A. I. R. (35) 1948 Calcutta 348 [C. N. 140.]- 
Harries C. J. and Sen J. 

Pramatlia Nath Chovdhury and others — 
Decree-holders — Appellants v. Dwarka Nath 
Chakravarty and others — Respondents, 

A. F. 0. 0. Kos. 183 and 214 of 1944, Decided on 
16tb Maxch 1948, from order of Sub-Judge, First Court, 
24-PargaDas at AHpore, D/- 6th July 1944. 

(a) Bengal Tenancy Act (8 [VIII] of 1885), 
S. 168A—Lessee agreeing to pay certain amount to 
superior landlord and Government revenue direct 
to Government in addition to rent payable to lessor 
—Former amount Is not “rent”. 

Where according to the terms of the lease the lessee 
agreed to pay a certain annual rent to the lessor and 
also Governnient dues and rent payable to the superior 
landlord, direct to the Government and the superior 
landlord and in case of default in the former case he 
agreed to pay interest at the rate of 12 per cent, pet 
annum and in the latter case, in case the lessor paid 
the amount, at the rate of 24 per cent, per annum and 
further default in payment of revenue and rent to the 
superior landlord of one instalment rendered the lease 
liable to be forfeited, whereas non-payment of rent 
would not render the lease liable to be forfeited unless 
3 years’ rent was not paid, the amounts payable to the 
Government and the superior landlord are not rent with¬ 
in the meaning of Ss. 3 (13)and 168A : 33 C'al. 140 (P.C.), 
FolU 27 Cal. 67 (F.B.); 82 Cal. 972 and 3 A.I.B. 1916 
Cal. 410, Nat /oil. [Para 6] 

(b) Bengal Tenancy Act (8 [VIII] of 1885), 
S, 168A — Composite decree^ consisting of sums 
due as arrears of rent and sums due not as arrears 
of rent—Decree is not rent decree. 

A decree which includes payments of arrears of rent 
and also payment of other sums which do not constitute 
rent, the ratio of the amounts being roughly 2/3 and 
1/3, the decree is a composite decree and not one for 
rent. In such a case the principle of "de minimis non 
curat lex" has no application : 17 A. I. R. 1930 P. C. 
193, Rel. on. [Paras 7 and 10] 

Cases referred :_ 

1. ('ll) 21 0. W. N. 214 : 3 A. I. R. 1916 Cal, 410 : 34 
I. C. 409, Gour Gopal Sinha v.«Gosta Behai!. 

2. (1900) 27 Cal. 67 (F.B.), Basanta Kumar Debva v 

Ashutosh Chuckerbutty, ^ 

3. ('05) 32 Cal. 972, Jnanada Sundari v Atul Chandra 

4. (’06) 33 I. A. 30 : 33 Cal. 140 (P Cl Jotind?.: 

Mohan V. Bibi Jarao Kumari. ' 


5. (’30) 57 I. A. 214 : 17 A. I. R. 1930 P. C. 193: 68 
Cal. 301 : 126 I. G. 422 (P. C,), Jitendia Nath Ghose 
V. Monmohan Ghose. 

In Appeal No. 186— 

Dr, N. C. Sen Gupta and Chandra Nath Mukherjee 

.— for Appellants. 

Atul Chandra Gupta, Pramatha Nath Mitra, 
Nirmal Chandra Chakravarty, Sivakali Bagchi, 
Samarendra Krishna Deb and Banajit Acharjya 
Choudhury — for Respondents. 

In Appeal No. 214— 

Atul Chandra Gupta, Pramatha Nath Milter, 
Nirmal Chandra Chakravarty, Sivakali Bagchi 
and Sainarendra Krishna Deb — for Appellants. 

Dr. N. C, Sen Gupta, Chandra Nath Mukherjee and 
Banajit Acharjya Choudhury —lor Respondents. 

Sen J. — These are two appeals which have 
been heard one after the other. First Miscel¬ 
laneous Appeal NO. 185 of 1944 is on behalf of 
the decree-holders and the other appeal, First 
Miscellaneous Appeal No. 214 of 1944, is on behalf 
of the judgment-debtor. 

[ 2 ] The following facts require to be stated. 
There was in the year 1907 a trust deed executed 
by Maharaja Surja Eanta Acharjya Ghouwdbnry 
of Mymensingh whereby the National Council 
of Education, Bengal, was appointed one of the 
beneficiaries and certain persons were appointed 
trustees. 


[3] On 21st June 1923, there was an indenture 
of lease between the trustees and late Rai 
Bahadur Dwarka Nath Chakravarty and his 
brother, Girisb Chandra Chakravarty. The lease 
was a permanent lease, and it will be necessary 
to consider some of the terms of this lease in 
deciding the questions which have arisen in both 
these appeals. The lessees fell into arrears and 
the trustees instituted a suit on the Original Side 
of this Court, being Suit No. 2027 of 1932 on 
SOth August 1932, for the recovery of amounts 
due under the lease. The suit was decreed andl^ 
thereafter there were execution proceedings in« 
connection with this decree. The first execution 
proceeding was on 24th September 1937, and 
certain objections were taken under 8. 47, Civil 
P, C. by judgment-debtors 3 and 2. The objec¬ 
tions were dismissed and there was an appeal 
to this Court. That appeal was dismissed on 4th 
May 1989. Then there was a sale of certain per¬ 
sonal properties of the judgment-debtors in exe¬ 
cution of the decree of this Court on 10 th and 
lltb September 1939. Objection was raised to the 
sale and an application was made under S. 47, 
and o. 21, R. 90, Civil P. C. by judgment-debtor It 
Bai Bahadur Dwarka Nath Chakravarty. This 
was on iith September 1939. The objections 
were dismissed by the executing Court and there 
was an appeal taken against that order of dis¬ 
missal to this Court, being First Miscellaneous 
Appeal No. 131 of 1940, That appeal was not 
proceeded with by Rai Bahadur Dwarka Nath 
Chakravarty and was dismissed on 24th April 
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1944. Then there was an execution petition filed 
at Alipore on Ist May 1940, and objections were 
raised to the execution by Kai Bahadur Dwarka 
Nath Ohakravarty by proceedings taken under 
S. 47 , Civil P. c.on 6-9-1940. There was a further 
objection taken on 16-7.1941, objecting that the 
execution proceedings could not proceed by 
reason of the provisions of S. 1C8A, Bengal 
Tenancy Act whicW had then come into force. 
These objections have been considered by 0. 0. 
Oanguly, Esqr., Subordinate Judge, First Court, 
Alipore and he has passed a judgment, the order. 

ing portion of which is in the following terms : 

“That the application be allowed in part on contest, 
that as the lease in question has been determined 
neither by forfeiture nor by autrender, the decree- 
holders are bound in the first instance to proceed 
against the demised properties in view of the provisions 
of cl. 6 of the lease in question. Each party is to bear 
its own costs." 

[ 4 ] As regards the objections under S.468A, 
Bengal Tenancy Act the learned Subordinate 
Judge held that that section did not apply 
inasmuch as the decree passed by the High 
Court, which was the decree being executed, 
was not a rent decree. Against the decision 
of the learned Subordinate Judge the decree- 
holders, as I have said before, filed First Miscel¬ 
laneous ^Appeal NO. 186 of 1944. The judgment- 
debtor has also filed a cross appeal being First 
Miscellaneous Appeal No. 214 of 1944. Mr. Gupta 
appears in support of Appeal No. 214 0^1944 
and his argument mainly is that the decision of 
the learned Subordinate Judge should be sup¬ 
ported on the ground which has been decided 
against him, namely, on the ground that 8. 168A, 
Bengal Tenancy Act can be availed of by the 
judgment-debtor. 

[5] I shall deal first with Appeal NO. 185 of 
1944; The decision of the learned Subordinate 
Judge that'the decree-holders are bound in the 
first instance to proceed against the demised 
properties in view of cl. 6 of the lease in ques¬ 
tion has been assailed by the decree-holders on 
the ground that the deoree-holders are entitled 
to proceed against any property of the judgment- 
debtor and are not restricted to proceeding 
against the demised properties in the first in* 
fitance. Dr. Sen Gupta pointed out that this 
question is really concluded by the decisions of 
this Court in the two other execution oases, one 
of which was decided on contest in the presence 
of both parties and'one of which was decided 
against the judgment-debtor for non-prosecution. 
We have been taken through cl. 6 and in view 
of the dedsions which have been given in regard 
to this matter in the two previous execution 
oases -mentioned above, we are of opinion that 
cl. 6 cannot have the operation sought to be put 
upon it by the learned Subordinate Judge. 


Furthermore, we are of opinion that the matter 
is concluded by the principles of res judicata. 
Mr. Gupta on behalf of the respondent in this 
appeal very fairly concedes that he has nothing 
to urge against the argument of Dr. Sen Gupta 
on this point and that he cannot maintain that 
by reason of cl. 6 the decree-holdera were bound 
in the first instance to proceed against the 
demised properties. 

[6] I shall now deal with the argument of 
Mr. Gupta whereby be invokes the aid of 
S. 168 A, Bengal Tenancy Act in his Appeal 
NO. 214 of 1944 in support of the decision 
of the learned Subordinate Judge. The learned 
Subordinate Judge has found that S. 168A, 
Bengal Tenancy Act has no application as the 
decree passed by the High Court was not a rent 
decree. Mr. Gupta’s argument is that the decree 
passed by this Court in Suit No. 2027 of 1932 is a 
decree for arrears of rent within the meaning of 
S. 168A, Bengal Tenancy Act, and he contends 
that if be succeeds in showing that, then by 
reason of the provisions of S. 168A, Bengal 
Tenancy Act the decree-holders cannot execute 
the decree except against the leasehold interest, 
unless the leasehold interest came to an end in 
any manner other than by surrender before the 
application was made for execution. The first 
question therefore for decision is whether the 
decree passed by this Court on the original side 
can be held to be a decree for arrears of rent. 
In my opinion having regard to the terms of the 
lease and to the claims made in the plaint it 
cannot be said that the decree passed by this 
Court was a decree for arrears of rent within the 
meaning of S. 168 A, Bengal Tenancy Act. Rent 
is defined in S. 3 (13), Bengal Tenancy Act in 
the following terms: 

‘“Rent’ means whatever is lawfully payable or 
deliverable in money or kind by a tenant *^^18 land¬ 
lord on account of the use or occupation of the land 


aeld by th8 ttDaot.’* 

Now, if one were to look at the lease which is 
bhe subject-matter of theae proceedings one can¬ 
not but fail to notice the distinction which is 
made between what is payable as rent in the 
strict sense of the term and what is otherwise 
payable. The tenants were to pay a fixed annual 

rent to the Council at the rate of Rs. 
annum and Rs. l.OOO per annum to the Maharaja 
of Mymensingh. Then the lease provides that 
the lessees should pay all Government revenu^ 
and rents payable to the superior landlords 
which were payable by their landlords. If de¬ 
fault is made in paying rent the lessors would 

be entitled to get interest at 12 
annum. That is to bo found m cl. 2(b) of the 
lease. So far as the other payments are concer- 
ned there is a distinction made. If default la 
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made in payment of Government revenue or in 
the payment of rents payable to the superior 
landlords and if the lessors paid these dues then 
the lessors would be '-entitled to be repaid with 
interest at the rate of 24 per cent, per annum. 
One can see here a clear distinction being made 
between rent pure and simple and sums payable 
another accounts. The amount payable as rent is 
payable direct to the lessors. The other amounts 
are to be paid by the lessees either into the treasu¬ 
ry or to the superior landlords. Having regard to 
these terms of the lease, I am of opinion that the 
amounts payable by the lessees for revenue and 
to the superior landlords or the lessors are not 
rent within the meaning of s. 168A. BeiDgal Ten- 
ancy Act. Mr. Gupta in arguing that these latter 
sums also amount to rent relied upon certain 
decisions of this Court which are as follows : 
L'l c. w. N. 214^: It was held there that where a 
putnidar as part of the consideration for the use 
and occupation of the land undertook to pay 
the revenue payable by the zemindar direct in 
the Collecfcorate on account and to the credit of 
the landlord, the revenue so paid by the putni- 
dar was part of the rent paid to the landlord. 
This case certainly supports the contention of 
Mr. Gupta. The next case is a Full Bench deci. 
Sion of this Court in 27 cal. 07.* It was held 
there that a suit by a landlord against a tenant 
foe a certain sum of money payable by 
him out of the rent to a third person 
under assignment, is one for rent and not for 
damages. The case is not exactly in point, but 
it may be taken to support in principle the view 
niged by Mr. Gupta. But I would point out that 
there the entire amount was payable as rent 
and a portion of that rent was assigned to a 
third person. In the present case, there is a dis¬ 
tinction made. A portion of the amount payable 
13 treated as rent and a portion of the amount 
payable is treated otherwise. The next case relied 
upon by Mr. Gupta is the case in 82 cal, 972.® It 
was held there that where a lessee undertook to 
pay Government revenue of the lessor together 
with the rent payable to the lessor, the amount 
payable by the leasee for Government revenue 
although not payable to the landlord direct, came 
within the definition of s. 3. Bengal Tenancy 
Act. Had the law remained in this state a cer- 
tain amount of difficulty would certainly be 
created in so far as the decree-holders are con- 
cerned, Iwt the point has been set at rest by the 
Judicial Committee in 33 i. a. 30 .^ There it was 
held_ expressly that where a putnidar agreed to 
pay m addition to his rent the Government re. 
venue ^yable by his landlord, the amount pay.* 
able as Government revenue by the putnidar wL 
not rent payable to the landlord within the 
meaning of Putni Hegulation viii of 1819 , s. 3 
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cl. 3, and was not recoverable as such. At p. 37 

their Lordships expressed the following view : ^ 

‘‘Had the question turned entirely upon the kabuli- 
yat of 188a, the matter would, in their Lordships^ 

payment by the putnidar 
of the Government revenue is no doubt a part of the 
consideration to be rendered by her for the enjoyment 
of the tenure, but it is not money payable to the land¬ 
lord. Nor is It provided .in that document that it is to 
be dealt with in the same manner as rent, as is provi¬ 
ded m the case of cesses. An(!*what is most significant 
of all. a special mode of enforcing the obligation to 
pay Government revenue is provided, namely, the can¬ 
cellation of the tenure in case of default; and that is 
the precise sanction which the law has forbidden by 
the terms of the Regulation in the case of rent.” 

It seems to me that the prinoipleg laid down in 
this passage completely govern the case which 
we are deciding. The amount payable as revenue 
and to the superior landlords of the lessors were 
not payable to the landlord. They were payable 
into the treasury and to the superior landlords. 
The treatment of these payments was different, 
from the treatment regarding the payment ofl 
rent. As I have pointed out above, in default of' 
rent being paid interest was charged at 12 per 
cent. In default of revenue and rent to the 
superior landlords being paid the lessors were 
entitled to charge 24 per cent, if they paid that 
amount to liquidate their liabilities to Govern¬ 
ment and to the superior landlords." Further, 
default in payment of revenue and rent to the 
superior landlords of one instalment rendered 
the lease liable to be forfeited whereas non-pay. 
ment of rent would not render the lease liable 
to be forfeited unless three years’ rent was not 
paid. Having regard to the decision of the Judi- 
cial Committee and to these provisions in the 
lease we are of opinion that the amounts paya¬ 
ble by the lessees to the superior landlords and 
for Government revenue are not rent within the 
meaning of 3.16SA, Bengal Tenancy Act. 

[ 7 ] The next point, which we have to consi¬ 
der is the nature of the decree which has been 
passed by the High Court which is the subject- 
matter of these execution proceedings. Is -it a 
decree for arrears of rent? In.my opinion it is 
not. It is.a composite decree. It includes p>y. 
ments of arrears of rent and also includes pay¬ 
ment of other sums which, as* I have pointed 
out above, do not constitute rent. Mr. Gupta 
argued that as the amount decreed for rent was 
not a negligible sum the whole decree should be 
^nsidered to be a decree for arrears of rent. 
Roughly speaking, the decree was two-thirds for 
rent and one.third for amounts which do noti 
constitute rent. Mr. Gupta invoked the aid of* 
the well-known legal principle '*de minimis non 
^rat lex ' and he applied the principle- thusJ 
He said that as the amount of rent decreed was 
oot negligible it could not be ignored, and there- 
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fore the decree should be considered to be a 
decree for arrears of rent. The ])rinciplG 
minimis non curat lex'* means that tbo law does 
not take notice of trivial matters. With great 
respect to Mr. Gupta, 1 think that he is misap. 
plying this principle. If the amount payable on 
accounts other than for rent were trivial then 
the principle could be invoked and that portion 
of the decree as related to such amount could be 
ignored and the amount treated af^'dc mini. 
mis"\ but where a decree provides for the pay. 
ment of a ver? large sum which does not consti- 
tute rent, I cannot see bow that portion of the 
decree can be ignored. If that portion of the 
decree is not ignored then the decree cannot be 
held to be a decree for arrears of rent. We can 
say that a decree is a decree foj arrears of rent, 
if it is purely for arrears of rent, or if the 
amount other tbau arrears of rent which has 
been decreed together with the rent is so small 
as to be liable to be ignored under the above 
mentioned principle. I would also point out that 
S. 168A should be strictly construed as it takes 
away valuable rights from the subject; it would 
not be right for us to enlarge the meaning of the 
phrase "decree for arrears of rent," in the way 
contended for by Mr. Gupta in a provision of 
this description. 

[8] I hold therefore that the decree passed is 
not a decree for arrears of rent and therefore 
S. 168A, Bengal Tenancy Act does not apply. 

[9] First Miscellaneous Appeal No. 214 of 1944 
filed on behalf of the judgment-debtoc must 
therefore be dismissed with costs— the hearing 
fee being assessed at two gold mohurs. First Misc. 
Appeal No. 185 of 1944, filed on behalf of the 
decree-holders, is allowed with costs—the hearing 
fee being assessed at two gold mohurs. Let the 
costs of the paper book in Appeal no. 185 of 19i4 
be taxed. 

[ 10 ] Harries C. J. — I agree. The decree 

sought to be executed is I think clearly a com¬ 
posite decree and as such it cannot be regarded 
as a rent decree. That seems to have been the 
view of their Lordships in the Privy Council 
in 67 I. A. 214.® . 

B.G.D. Order accordingly. 

A. h R/Oa) 1948 Calcutta 351 [C.N. 141.] 
R. 0. MiTTER AND ShARPE JJ. 


Charu Chandra Mukherjee — Appellant 
Khitish Chandra Mukherjee and others 
Respondents. 

A. P. 0. D. No. 21 of 1945, Decided on 19.2>19. 
Mom decree of Diet. Judge, Birbbum, D/- 10-8-194- 

(a) Buceession Act (1925), S. 61 — Undue infl 
ence w What amounts to, stated — Testator m 

®e led out, not driven. 


To mnkfl a good will a man must bo a free agent. 
But all influences arc not unlawful. Peramision, a^ipculs 
to the afioclions or ties of kindred, to a Fenlimcnt of 
Rraliludc for pnet sorvice.<?, or pity forfutnro destitution, 
or the liko — these are all legitimate, and inny be fairly 
pressed on a testator; on the other Land, pressure of 
whatever character, whether acting on the fears or the 
hopes, if so exerted ns to overpower the volition 
without convincing the judgment, is a species of 
restraint under which uo valid will can be made. 
Importunity or threats, .~ucb as the testator ha? iv t the 
courage to resist, mom! coniinand asserted and yielded 
to for the sake of pence and quiet, or of escaping from 
distress of mind or social di.scomfort, these, if carried to 
a degree in whicli the free play of the te.stator’s 
judgment, discretion or wi«ho-?, is overborne, will con¬ 
stitute undue influence, though no force is either used 
or threatened. In a word, a testator may bo led out 
not dri-ven; and his will must be the offspring of bis 
own volition, and not the record 0 / some one clse'a ; 
(1804-65) 1 P. D. 481, Foil. [Para oj 

(b) Succession Act (1925), S. 222 — Executor by 
implication — Trustee, if executor — Fact that 
person has been made trustee does not by itself 
make him executor by implication — Trustee 
directed to arrange for testator’s funeral rites is 
executor by implication. 

The fact that a person has been m.ade a trustee 
would not by itself make liiin an executor by implica¬ 
tion. In order that a trustee or any other per,?on may 
be held to be an executor according to tbo tenor of (he 
will, it is necessary to find out from the will what was 
the intention of the testator. If the iuteutiou of the 
testator was to clothe him with the powers of an execu¬ 
tor, he would be an executor by implicaMon. Collection 
of the assets of the testator, xjayment of his debts, 
arrangement for bis funeral rites and payment of pro¬ 
bate duty are the important functions of an executor 
and if there is any indication in the will that be 
intended a person named ns a trustee by him to perform 
any of these functions, the person named by him as a 
trustee would be held to be an executor according to 
the tenor of the will : 8 I. C. 764 (Cal.), Rel. on. 

[Para 6] 

(c) Succession Act (1925), Ss. 222 and 230— 

Executor — Disqualification for probate_No other 

act except renunciation in presence of Court dis¬ 
qualified executor from asking for probate. 

An executor is disqualiiiei from applying for probate 
only if be had renounced in the presence of the Court. 
There is no other way by which an executor can 
disqualify himself from asking for a probate of the 
will : 15 A. I. R. 1928 Cal. obU, Foil, [Para 7] 

Cases refer! cd: — 

1. (1864-65) 1 P. & D. 191, Hall v. Hall. 

2. (Tl) 15 C. W. N. 1 ^ 8 I. C. 764, Kali Cbavan 
Thakur v. Annada Kant^Bbattaeharjee. 

3. (’28) 32 C. W. N. 729 \!) A. I. R. 1928 Cal. 580 : 

110 I. C. 542, Sailabala Baidyanath Baksbit. 

Pramatha Hath Hitter and Dalai Lai Pal 

—for Appellant. 

Baidya Nath Banerjec and Prafulla Kumar Chat- 
ierjee (Jr.) —for Respondents. 

R, C. Mitter J. — Devraj Mukherjee W’as a 
leading pleader of the Suri Bar. He died at the 
age of about 76, in hia Bolpur House on 15 th 
February 1943. At the time of his death the 
following persons were his near relations : Sm. 
Kasi Kamini Devi, his widow, three sons viz., 
Charu Chandra, Kshitish Chandra and Tararan. 
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jan and four sons of Charu Chandra, viz., Dilip 
Chand, Manik Cband, Gouranga Sundar and 
Shankar Lai. His grandson Dilip had become 
pleader sometime ago and had acted as a junior 
to his grandfather Debraj, Kshitish Chandra, 
Tararanjan and Dilip Chand applied for probate 
of his vill said to have been executed by him 
on 23rd December 1942 at his Suri house. The 
will was registered at Suri on the same day. 
The objector is Charu Chandra who by the will 
has been practically cut off from the testator’s 
estate. Only a small provision for his mainten¬ 
ance and of his wife and for his residence at the 
village house of the testator at Kalgram have 
been made for him. 

[2] By the terms of the will a trust was created 
of the remaining portion of his property save 
and except the Kalgram house. Kshitish Chandra 
and Tararanjan have been appointed trustees 
with a provision that a son out of the four sons 
of Charu Chandra was to be a trustee with 
Kshitish Chandra and Tararanjan. There is 
provision for the appointment of succeeding 
trustees. The trust is to last upto the lifetime of 
the great grandsons of the testator. The trustees 
were to perform the Deb Seba of the deity, 
installed by the testator viz., Sri Sri Iswari Da. 
kshinaKalibaDevi. The surplus left after meeting 
the expenses of the Deb Seba is to be distributed in 
certain shares to Khitish Chandra and his descen¬ 
dants, Tararanjan and bis descendants and to 
the descendants of his eldest son Charu Chandra. 
In the last clause of the will the testator directed 
his trustees to arrange for his funeral and the 
funeral of bis wife and also to arrange for their 
Sradhs. After the termination of the trust, the 
properties were to vest in the deity Sri Sri Iswari 
Dakshina Kalika Devi. 

[3] His eldest son, Charu Chandra only op¬ 
posed the will. His case was that (i) that the 
document propounded was not a testamentary 
one, (ii) if it was a will it had not been properly 
executed, (iii) that he had no testamentary capa¬ 
city, (iv) that it was executed under the undue 
influence exerted upon the testator by bis own 
eon, Dilip, (v) the applicants were not entitled 
to probate inasmuch as ftey were not the execu- 
tors under the will (vi) they could only 
apply for letters of aJhainistration with a copy 
of the will annexed even if the will was proved 
but by their acts they bad disgualifled themselves 
from applying for letters of administration 
with a copy of the will annexed. The last men- 
tioned point is not noticed in the judgment of 
the Ievi?ned District Judge. The learned District 
Judge found that (i) the document propounded 
was a ^tamenfcary one. (ii) that it was duly 
execu^, (lu) Debraj had testamentary capacity, 
hv/ there was no undue influence exerted over 


him as alleged by the objector, and (v) the ap. 
plicants were entitled to apply for probate inas¬ 
much as they although not expressly mentioned 
as executors in the will of the testator were 
executors according to the tenor of the will. He, 
accordingly, granted probate of the will to the* 
applicants. 

[ 4 ] Charu Chandra has preferred this appeal. 
The learned advocate appearing for him did not 
attack the finding of the learned District Judge 
to the effect that the document njy)pounded was 
a will and the farther finding that there was 
proper execution. He pressed before ua only four 
points: viz., (i) that the testator had no testa¬ 
mentary capacity, (ii) the will was the result of 
undue influence exerted on him by his grandson, 
Dilip, (iii) that in any event applicants were not 
entitled to probate because they were not execu¬ 
tors according to the tenor of the will and (iv) 
letters of administration with the copy of the 
will annexed cannot be granted because by their 
conduct they have precluded themselves from 
applying for tbe same. 

[6] We will deal with the points in the above 
order. The testator was aged about 76 at the 
time of his death. The evidence of Mr. Hem 
Chandra Mukherjee, a Pleader on whom tbe 
learned District Judge has placed great reliance 
comes to this: at the time of the execution of the 
will he was in normal state of mind. He had 
sharp intelligence all through his career. Al¬ 
though be bad retired from actual practice he 
bad taken out a licence at a reduced fee in order 
to enable him to do chamber work, and that 
practically up to his death he yaa attending his 
chamber. He used to drink but not excessively, 
Mr. Hem Chandra Mukherjee is an attesting 
witness. He had been practising at Suri since 
the year 1928 and acted as Debraj Babu’s junior 
as long as tbe latter was in active practice. He 
is a disinterested witness and was competent to 
speak about Deb Baj’a mental capacity by reason 
of his long association with him. His evidence 
establishes that Debraj had testamentary oapa« 
city. The case of the objector is that bis son 
Dilip had great influence over the testator and 
the will is the result of his undue influence. In 
deciding the question as to whether the will was 
executed under undue influence or not, the fol¬ 
lowing observations of Sir J. P. Wilde in 1864.65 
1 P. & D. 481^ have to be kept in view. His ob¬ 
servations are as follows: 

11 ft good will B man mnsfc be as free agent. But! 

fu ftro not unlawfaK- Persuasion, appeals te 

tne aSections or ties of kindred, to a sentiment of grati* 
Pftst services, or pity for fntare destitution, or 
the like—these are all legitimate, and may be fairly pr^* 
sed on a testator; on the other hand, pressure of what¬ 
ever character, whether acting on the fears or the hopes, 
if so exerted as to overpower the volition withont • 
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tfOttrinfitng tho judgment, is (v spcoies of rostraiut under 
04 valid will oau be made. Importunity or 
thxoKlf* sueh as the testator lias not tbe courage to re- 
dst,'moral command asserted and yielded to for the 
Bokeofpeoee and quiet, or of escaping from distress of 
mimt or social dlseomfort, these, it carried to a clegroe 
io wluehi tbe free play of tbe testator's judgment, dis- 
OEotioa or wishes, U overborne, will oonstltute undue in- 
flafiooe, though no force is either used or threatened. 
In o word, a testator may be led out, not driven; and 
his will must be the offspring of his own volition, and 
not the ceeord of some one eUe's." 

The ewtd^nce in this case falls far short of tbe 
xeqairements noticed in the above mentioned 
obnrvatioDS. On tbe other band, there is the 
positive evidence on the record given by Mr. Hem 
<lhAxidra Mukberjee on the point. He said that 
Debraj Babu was a very obstinate man. He was 
not a man to be induenced or guided by any 
body. It is unnecessary for us to refer to the 
other evidence on tbe record to which the learn¬ 
ed District Judge has made detailed reference. 
We hold that it has not been established that the 
will bad been executed by Debraj under undue 
influoDee. 


[6] Tbe next question is whether tbe applicants 
are the executors by implication. They are tbe 
trostees appointed by the testator to carry out 
the teofit created by his will. It is well settled 
that the fact that a person has been made a 
troatee would not by itself make him an executor 
by implication. In order that a trustee or any 
other person may be held to be an executor 
aocording to the tenor of the will, it is necessary 
to find out from the will what was the intention 
of the testator, If the intention of the testator 
wsa to clothe him with the powers of an exe¬ 
cutor, he would be an executor by implication. 
Colleton of the assets of tbe testator, payment 
of his debts, arrangement for bis funeral rites 
and payment of probate duty are tbe important 
[fnoetions of an executor and if there is any in- 
Idieation in the will that he intended a person 
ined as a trustee by him to perform any of 
thflMft functions, the person named by him as a 
tnatce would be held to be an executor accord¬ 
ing Io Ibe tenor of the will. In the case before 
Inn the Iraateas are given the power to manage 
Itha oUte generally. That by itself would not 
lead Io tbe conclusion that they were appointed 
ameatorg by implication, for the right to 
management is also a right which a trustee had 
ipM Inuteee. But in the will there is a clear 
dinelioa apon the trustees to •arrange for his 
fmieni rites and srsdh. That is the function of 
Iba exaoutoc. In 15 o. W.N. a testator gave 
eJl hii properties to a deity in absolute right. He 
AM appointed certain persons as shebaits of tbe 
in tbe last paragraph of the will, be 
lhatr on bis death a certain sum of 
wUt have to be spent for tbe perform* 
UIB 0/45 & 46 


ance of his first sradh and dedication of bulls 
and offerings of pinda at Gaya. There was a 
further direction that tbe shebaits for tbe lime 
being will cause those things to be done. It is by 
reason of tho existence of this last mentioned 
clause that Sir Lawrence Jenkins 0. J., and 
Doss J. came to the conclusion that the 
shebait bad been made an executor by im¬ 
plication. On the authority of that case and on 
the principles that we have formulated above, 
we bold that the trustees in (be case before us 
had been appointed executors by implication, 
and therefore they were entitled to probate. 

[7] In view of our decision on this point, the 
last point urged by tbe learned advocate for tha 
appellant does not arise. An executor is dis¬ 
qualified from applying for i)robatG only if he 
had renounced in the presence of the Court. 
There is no other way by which an executor can 
disqualify himself from asking for a probate of 
the will. This has been laid down by a Division 
Bench of this Court in 32 C. W. N. 729^ a de¬ 
cision which we respectfully follow. 

[8] The result is that this appeal is dismissed 
with costs, hearing fee three gold moburs. 

Sharpe J.—I agree. 

v.B.B. Appeal dismissed. 


A. I. R. (35) 1948 Calcutta 353 [G. N. 143.] 

G. N. Das j. 

Debendra Nath Sen — Petitioner v. Ganen^ 
dra Nath Bera — Opposite Party. 

Civil Rule No. 2 of 1948, Decided on 12-5-1948, from 
order of Sub-Judge, Alipur, D/- 25-6-1947. 

(a) Bengal Tenancy Act (8 [VIII] of 1885), S. 26B* 
—Sale by Ofiicial Receiver in insolvency is subject to 
pre-emption—Provincial Insolvency Act (1920), S. 59, 

A sale by an OfBoial Receiver acting under the 
powers conferred on him by S. 59. Provincial In* 
Eolveuoy Act though subject to supervision by tbe Court 
on an ffppeal under S. 6$ of the Act is a voluntary aot 
of the Receiver, testing on his sound discretion and ba 
merely finds out tbe best purchaser by an auction who 
purchases on his own terms and volition. It is thus a 
voluntary transfer and U subject to tbe provisos of 
Ss. 26A, 260 and 26F, Bengal Tenancy Act: 6 I. C. 300 
(Cal.) ; 6 A. r. B. 1919 Cal. 193 and 14 A. I. R. 1927 
Mad 1 (F.B.), Rel. on, [Para 15] 

(b) Bengal Tenancy Act (8 [VIII] of 1885), S. 26P 
— Material date to see who are parties entitled to 
pre-empt, is when title passes to vendee. 

Tbe right to pre-empt under S. 26F of the Act ac¬ 
crues on the transfer. The date of accrual of the right 
is not tbe date of execution of the deed of sale or any 
earlier date but the date when tbe deed of sale is regis- 
tered and title effectively passes. The fact that possession 
was made over to the vendee prior to the registration 
does not affect the guestion. It is only the date of tha 
registration of the sale,'that is the material date for find- 
Idk out the persons who are entitled to pre-empt : 33 
A.I R. 1946 Cal. 339 (F.B.) and 28 A.I.B. 1941 Cal. 78, 
lui on. 16 and 17] 

(c) Bengal Tenancy Act (8 [VIII] of 1885), S. 26F 
—Co-sharer-tenants cease to be such upon partition. 
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Co'Sharer-tenanta wbo bave amicably partltiooed 
their lacds, cease to be co-shacers, irrespective of the 
fact whether or not the landlord recognises the parti¬ 
tion. Hence their successors, i.e., the vendees after the 
partition caonot be regarded as co-tenants for the pur. 
poses of pre-emption: 2 A. I. R. 1915 Ca). 242 (F.B.); 
8 A.r.R. 1921 Cal. 15 {S.B.); 34 A.I.R.1947 Cal 405 and 
36 A. I. R. 1948 Cal. 27, Rel on; 34 A. I. R. 1947 Cal. 
367, DisUng. [Para 21] 

(d) Bengal Tenancy Act (8 [VIII] of 1885), S. 88— 
Order under, effects severance of status as co-sharer 
tenants — Bengal Tenancy Act (8 [VIII] of 1885), 

S. 26F. 

An order passed In proceedings under S. 88 has the 
eSect of severing the status as co-sharer tenants, when 
proper persons were made parties to the proceedings: 
49 C. W. N. 161, liel. on, [Para 25] 

Cases referred '.— 

1. (’12) 16 0. W. N. 394:6 I, C. 300, Golam Hossain v. 
Fatima Begum. 

2. {’19) 46 Cal. 887 : 6 A. I. R. 1919 Cal. 193 : 63 I. C. 
121, Abdul Hasbim v. Amar Erisima. 

3. (’27) £0 Mad. 135 : 14 A. I. R. 1927 Mad. 1:99 I. C. 
8 (F.B.), Basava Sankaram v. Narasimhalu. 

4. (’46) 50 C. W. N. 602 : 33 A. I. R. 1946 Cal. 339 ; 
225 I. C. 24 (F.B.), Jatiodra Nath De v. Jetu Mahto. 

5. (’40) 44 C. W. N. 802 : 28 A. I. R. 1941 Cal. 78 * 

I, L. R. (1940) 2 Cal. 270 : 193 I. 0. 530, Gobardhan 
Bar V. Gunadbar Bar. 

6 . (’15) 42 Cal. 172 : 2 A. I. R. 1915 Cal. 242 : 27 I. C. 
61 (F.B,), Dayamojee v. Ananda Mohan. 

7. (’21) 48 Cal. 184 ; 8 A. I. R. 1921 Cal. 15 : 58 I. C. 
353 (S B.), Chandra Benode v. Ala Bux. 

8 . (’47) 61 C. W. N. 795 : 34 A. I. R. 1947 Cal. 405, 
Amir Sardar v. Ismail Hossain Sardar. 

9. (’48) 52 C. W. N. 90 : 35 A. I. E. 1948 Cal. 27, 
Goas All V. Lalmia. 

10. (’48) 52 C. W. N. 88 : 34 A. I. R. 1947 Cal. 367, 
Daiil Bepart v. Radha Nath. 

11. (’44) 49 C. W. N. 161, Nirmal Chandra Roy v. 
Jogendra Nath. 

Surajit Chandra Lahiri and Nagendra Mohan 
Saha — for Petitioner. 

Panchanan Chose and Sourendra Narayan Ghosh 

— for Opposite Party. 

Order*—This rule is directed against an order 
for pre-emption made by Mr. N. L. Shome, Subor¬ 
dinate Judge 2nd Court, Alipore, and dated 25-6- 
1947, passed in Miscellaneous Appeal no. 135 of 
1947 affirming an order of Maulvi S. Ali.Munsif. 
1 st Court, Diamond Harbour, passed in Miscellane¬ 
ous Judicial Case No. 271 of 1946 (26P). 

. [2] The facts shortly stated are that an oc¬ 
cupancy bolding recorded in E, S. Khatian 
NO. 64 of Pargana Sunderbans District 24.Par- 
anas was purchased in 1910 by three brothers 
lurari Mohan Bera, Hari Narayan Bera and 
Kedarnafch Bera. 

[3] By a deed of partition dated 25 . 1 . 1926 , 
between Murari Basanta Kumari, widow of 
Harinarayan, and Kedar Nath the said holding . 
together with other lands was partitioned; tbedis- 
puted holding was allotted only to Murari and 
Kedar Nath in demarcated shares. 

[ 4 ] Kedarnath was later on adjudged an in- 
solvent by the District Judge, 24-Pargana3 in 
Insolvency case no. 87 of 1930 and the estate of 
the insolvent became vested in the Official Recei¬ 


ver. On 5-7-1936, the Official E6oeive^ in tb &9 
course of administration sold the demarcated*, 
share of Kedarnath to the petitioner Debendra. 
natb Sen and the petitioner alleges to have got-i 
into possession. No formal deed of sale wb» 
executed at the time. 

[ 5 ] In 1938, Murari instituted a proceeding 
under s. 88, Bengal Tenancy Act; being Mlso. 
Judicial Case No. 613 of 1938 for distribution of thai 
rent of the holding; in this application the- 
Official Receiver was not made a party, only the 
landlord and the heirs of Kedarnath were madet 
parties. By an order dated 15-6-1939, rent of the’ 
said holding was distributed the order coming; 
into force on and from 1346 B. s. 

[6] On 16-7-1944, Murari sold hia allotment of* 
the disputed holding to the opposite party 
Jnanendra Natb Bera under a registered hobala. 
Ez. 5. The kobala recites the partition of 1926i*- 

[7J On 10-2-1946, the Official Receiver execut¬ 
ed and registered a kobala in favour of tha 
petitioner in respect of the sale dated 6-7-19S6. 
This was marked as Ex. 6A. 

[6] On 6'5-l946, the opposite party started 
proceeding under S.26P, Bengal Tenancy Act, for 
pre-emption. The application was allowed by tbs 
Munsif and bis decision was affirmed on appeal. 

[ 9 ] The purchaser Debendranath Sen moved 
this Court in revision and obtained the present 
rule. 

[ 10 ] Mr. Lahiri appearing for the petitioner 

has urged the following points: (I) x'n^ The 
application for pre-emption did not lie inas> 
much as the sale which was made by an Official 
Receiver in course of administration, was really 
a sale by the Court and could not be regarded 
as a voluntary transfer giving rise to a right of 
pre-emption. ( 2 ] That the effect of the deed of 
partition between Murari, Basanta Kumari and 
Kedarnath was to sever their jointness and they 
ceased to be co-tenants under the meaning of 
s. 26 P of the Act. (8) That the effect of thfr 
order under s. 88, Bengal Tenancy Act, distribut¬ 
ing the rent was to split up the holding and' 
Murari, the vendor of the pre-emptor opposite: 
party, ceased to be a co-sharer tenant and could ■ 
not apply for pre-emption. • 

[ 11 ] I shall now deal with the above oonten*. 
tions. The first point, in my opinion, does nofc, 
bear examination. Under s. 28 (2), Provincial 
Insolvency Act, on the making of an* order of> 
adjudication, the whole of the property of the 
insolvent shall vest in the Court or in-« Beceiver* 
as provided in the Act. Under-s: 67 of the Act-; 
the Local Government may appoint a person (to 
be called Official Receiver) to be Receiver under' 
the Act with specific local limits and every 
person shall be the Receiver for the purple oij 
every order of a Court in msolvenoy appoiniingji: 
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a Beoeiver or an interim Receiver. Under 8. 69 
of the Act a Receiver shall, with all convenient 
speed, realise the property of the debtor and 
distribute dividends amongst creditors and for 
that purpose may, inter alia, sell all or any pro^ 
petty of the insolvent. Any act or decision of the 
Receiver is, under S. 68 of the Act, subject to an 
appeal to the Court. It would, therefore, follow 
that the sale by an Official Receiver is his 
own voluntary act subject to superintendence of 
the Court and is not a sale by the Court. 
The distinction between a sale by a Receiver 
appointed by a Court and a sale by the Court 
was thus stated by Fletcher J. in 160 .W,N. 391^: 

“Sales by the Court ate cases in which the Court 
makes a title to the purchaser aod the Court confirms 
the sale and issues a sale certificate. The second case is 
where the Court authorises a trustee or a receiver or 
other person holding property to sell the property and 
the sale is made out of Court. The Court while authoris* 
ing or directing the sale does not make any 
title in the purchase and in such a sale the Court does 
not grant a sale certificate nor does it confirm the sale.” 

[12] In 46 Cal. 837^ which dealt with the case 
of a sale by an Official Receiver, Fletcher and 
Cuming JJ. held that a conveyance by the re¬ 
ceiver was not outside the operation of s. 54,T. P. 
Act and the title of a purchaser under a sale by 
the Official Receiver required to be perfected by 
a proper conveyance as required by the Trans¬ 
fer of Property Act. 

[13] A Bench of five Judges of the Madras 
High Court had to consider the question in 
50 Mad. 135.^ It was held by four of the learned 
Judges that a sale by an Official Receiver was 
really a private sale and not a sale by operation 
of law. Eumarswamy Shastri, Offg. G. J. at 
pp. 143-144 observed that no leave or sanction of 
the Court is required in case of a sale by an 
Official Receiver and such a sale is not a sale by 
operation of law. Bamesam J. stated that an 
Official Receiver is not an agent of the Court and 
a sale by him is not a sale by the Court. Venka- 
tasubba Rao J. thus espreesed himself at p. 156: 

“When the property vests in a receiver on insolvency 
there is a transfer by operation of law but when a 
receiver transfers the property to an alienee, the aliena* 
tlon is a voluntary'transfer and is as such an act of 
parties as any transfer by a private individual.” 

Curgenven J. at p. 159 observed that such a sale 
is frequently a matter of discretion and so a 
voluntary sale on the part of the receiver, as 
the purchase is on the part of the buyer and, 
although the receiver may be a public officer, 
the transaction is not the less an act of par- 
ties on that account. 

[14] Krisbnan J. who dissented, stated at 
p. 148 that a sale by an Official Receiver is in the 
nature of a court sale: 

*'ln such sales there is no covenant for title. What 
tbe^Offiolal Receiver sells is merely the title of the insol¬ 
vent, U any, and the purchaser takes what be can get.... 
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Compulsory sales m invilum by Court or by its ofTicer 
stand on a very different footing from private sales.” 

[16] In my opinion, a salo by an Official Re- 
- ceiver acting under the powers conferred on him 
by S. 69 of the Act though subject to supervision 
by the Court on an appeal uLdor s. C3 of the 
Act is a voluntary act of the receiver resting on 
bis sound discretion and be merely finds out 
the best purchaser by an auction who purchases 
on their own terms and volition. It is thus a 
voluntary transfer and is subject to the provisos' 
of Ss. 26 A, 26C and 26P, Bengal Tenancy Act. 

[16] The right to pre-empt under s. 26F ofi 
the Act accrues on the transfer: 50 C. \v. n. 602* 
at p. 514. The date of accrual of the right is not 
the date of execution of the deed of sale or any 
earlier date but the date when the deed of sale 
is registered and title effectively passes : 44 c. W. 
N. S02.® 

[17] The fact that the bid was held by the 
Official Receiver and the price was paid in July, 
1936 or that possession was made over to the 
purchaser (i. e. the petitioner) does not affect' 
the liability of the petitioner to be pre-empted^ 
when the title of the property validly passed to! 
the latter on the registration of the kobala byj 
the Official Receiver on 10 2-1946. This is the, 
material date for finding out the persons who 
are entitled to pre-empt. The opposite party 
claims that be was a co-sharer tenant of the 
bolding on that date and hence entitled to pre¬ 
empt. To this the purchaser (petitioner) raises 
two rejoinder? as stated in grounds ( 2 ) and ( 3 ), 
In the first place it is said that the effect of the 
partition in 1926 was to sever the joint status of 
the vendors of the petitioner and of the opposite 
party. In the second place it is said that the 
order passed in the proceedings under 8. 88, 
Bengal Tenancy Act, had the effect of severing 
the status as co-sbarer tenants. 

[18] The first rejoinder therefore raises the 
question viz. whether co-sbarer tenants who have 
amicably partitioned their lands, cease to be co- 
sharers, irrespective of the fact whether or not 
the landlord recognises the partition. This de¬ 
pends on the meaning to be put upon the words 
“one or more co-sbarers in the holding.” 

[19] The word 'holding’ is defined in S. 3 (5), 
Bengal Tenancy Act, to mean 

"a parcel or parcels of land or an undivided share 
thereof, held by a raiyat or an under-raiyat and form¬ 
ing the subject of a separate tenancy; [whether tbe 
raiyat or under-raiyat has held the land before or 
after the commencement of the Bengal Tenancy 
Amendment Act 1928;]” 

The words in square brackets were insetted by 
act VI B. O., of 1936. Tbe word ‘tenant’ is defined 
in s. 3 (17) of the Act to mean 
“a person who bolds land under another person, and 
is or but for a special contract would be, liable to pay 
rent for that land to that person. , . 
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[ 20 ] Both these definitions are controlled by 
the opening words of section “unless there is 
something repugnant in the subject or context.” 

[ 21 ] It is argued on behalf of the opposite 
party that the pajtition amongst the co-tenants 
does not affect the landlord. This may be con- 
ceded. But S. 26F of the Act, as it stands after 
the Act of 1938, merely adjusts the rights of co- 
tenants inter se. It has no reference to the land¬ 
lord. The landlord need not be made a party to 
•the proceedings; the effect of an order for pre- 
jemption is to substitute the pre-emptor in place of 
the old co-tenant, but the joint and several lia¬ 
bility of the pre-emptor and the other co-tenants 
remain. Section 26 F (2) and (7) merely adjust 
the rights of the co-tenants toiler se. Partition 
among co-tenants is binding among the co- 
tenants who join in the partition and is effective 
against the whole world except the landlord : see 
42 Cal. 172;® 48 cal. 184.^ In my opinion, the 
partition of 1826 operated to sever the joint status 
of Murari and Kedar Nath. Hence their aucces* 
sors, viz., the petitioner and the opposite party 
could no longer be regarded as co-tenants, when 
the opposite party made the application for pre¬ 
emption. This view receives support from the 
following observation of Mitter A. C. J. in 61 

C. W. N. 796® at p. 797 ; 

"In my oploioo the phrase 'co-sharer teoant’ occur' 
rlog in S. 26F means co'sharcrs la the tenancy.” 

[ 22 ] The view taken by me is also supported 
by the decision of Ghakravarty and Ellis JJ. in 
52 C. W. N. 90® at p. 93. In the latter case, an 
unrecognised purchaser of a share in an occu¬ 
pancy holding before 1-4-1929 made a further 
purchase of another share of the holding where¬ 
upon an application for pre-emption was made 
by another oo-sharer in the holding; this appli¬ 
cation was rejected by this Court on the ground 
that the purchaser was a co-sharer in the tenancy 
and was protected under S. 26P (l) (a) of the 
Act. Ghakravartti J. observed as follows at 
p. 94 : 

"In view of the scope 0 ! the section, it appears to us 
that by the terms ‘co-sharer in the tenancy' and 'oo> 
sharer tenant’ the Legislature meant persons who 
could claim to be regarded as co-sharers 
tenants." 

[23] The case in 52 c. w. N. 88'® on which 
reliance is placed on behalf of the opposite party 
deals with the question whether an unrecognised 
transferee of a share of a non transferable occu¬ 
pancy holding has locus standi to make an ap- 
plicaUon under s. 26 F of the Act and does not 
directly'touch on the question now in controversy. 

I may add that on the point decided in the case 
last cited there is a divergence of opinion in this 
Court. 

C 24 ] In the above view the second point must 
be answered in favour of the petitioner. 
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C 25 ] The second rejoinder ooneerna the effect ^ 
of distribution of rent under s. 86 of the Act. The 
sub-section by its terms puts an end to the 
joint and several liability of the co-tenants from 
the date specified in the order. 1 agree with the 
view taken by Henderson J. in 49 o. w, N. 16l" 
where it was held that the effect was to disrupt 
the old tenancy and to create new tenanoies. 

The Courts below have got round the above 
difficulty by bolding that as the Official Beoeiver 
in whom the interest of the co-tenant Kedarnatb 
bad become vested, was not made a party, the 
order under S. 88 of the Act had no legah effect. 

It is not clear on the materials on record whe¬ 
ther the Official Receiver bad paid rent or the 
landlord’s fee and got recognition from the land¬ 
lord and whether the petitioner after the sale by 
the Official Receiver in 1936 bad paid rent or got 
recognition. The contrary state of facts would 
appear from Ex. 1 . It is to be noted, howeverj 
that it was Murari predecessor-in-interest of the 
opposite party, who made the application for 
distribution of rent and it must be assumed that 
he made the proper persons parties to the pro¬ 
ceeding. This contention must be answered 
in favour of the petitioner. 

[ 26 ] The result, therefore, is that this rule 
must be made absolute, the orders of the Court 
below set aside and the application for pre¬ 
emption filed by the opposite party dismissed. 
The petitioner is entitled to his costs in al l th e 
Courts. Hearing fee in this Court being assessed 
at 2 gold mohurs. 

R.G.D. Buie made absolute^ 


^ A. I. R (35) 1948 Calcutta 396 [0. N, 143.] 
Roxburgh and Majumdar JJ. 

Bakhalraj Mondal and another — Defen¬ 
dants—Appellants v. Debendra Nath Mondal 
—Flainti ff ^Despondent, 

A. F. A. D. Nos. 636 and 637 of 1943, Decided on 
26-4-1948, against decrees of Dist. Judge, Marahldabad, 
D/- 18-6-1942. • 

(a) Hindu Law—Texts—Interpretation—Mode of 
—Manu Smriti, texts of, to be interpreted, accord¬ 
ing to authoritative commentaries where possible. 

The texts of Manu ate to be understood in the man' 
ner in which they have been interpreted by commen' 
tators of recognised authority but when their commeu' 
taries are silent or not clear in the exposition of any 
text, it will be open to the Court to give its own inter' 
pretation in conformity with the recognised rules of 
interpretation of Hindu law and according to the 
dictates of justice, equity and good oonsolenee. 

[Para 91 

(b) Hindu Law — Texts — Interpretation—New 

theories of ownership_Manu, texts of—Meaning 

should be so modified as to fit in with later con¬ 
ceptions — But it will be helpful to find out the 
original meaning also. 

Idea of ownership of property arising by inheritanoe 
or partition or otherwise has nndergone changes since 
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the days of Manu Smrltl by the advent of later theories 
TOlatlng to such ownership as propounded io Mitaksha- 
TBk ftnd DayabhAgn. and consequoutly the meaning and 
purpose of a text of Manu afleotiog ownership of pro¬ 
perty must be so modified from its original sense as to 
fit in with the later conceptions. However, before the 
Courts proceed to consider the eficot of subsequent con¬ 
ceptions relating to such ownership as found in Mitak- 
shara and Dajabhagaon the meaning of a text of Manu, 
it would be helpful to find out what was the meaning 
and siguifioance of the said text at the time when the 
extant Manu Smriti was composed or collected, by refe¬ 
rence to other texts of the same Smriti. [Para 9J 


•(c) Hindu Law— Adoption—Incidents — Adop¬ 
tion does not divest adoptee of property of which 
he hhd already become absolute owner by inheri¬ 
tance prior to adoption. ^ 

Chaplet IX v. 142, of Manu Smriti contemplates 
only the loss of right that might accrue to an adopted 
son after the date of adoption and not to any right to 
property which hsd already vested in him. [Para 15j 
A son given in adoption will not be divested of any 
property of which he had become an absolute owner by 
inheritance prior to his adoption. Law is the same in 
both Mitakshara and Dayabhaga: Texts considered', 
1 C. W. N. 121 and 16 A.lR 1929 Cal. 337, Approved. 
10 A. I. R. 1923 Bom. 297 and 29 Mad. 437, Bel. on; 3 
A. 1. R. 1916 Bom. 210, Dissent. [Paras 26 and 35] 
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Uajuxndar J.—These two appeals are from 
the judgment and decree of the District Judge 
of Murahidabad dated 13th June 1942-affirming 
the judgment and decree of the Subordinate 
Judge of Berhampore dated 25th July 1941 in two 
Suits NOS. 28 of 1940 and 84 of 1940. These two 
suits are between the same parties and the plain¬ 
tiffs in Suit NO. 28 of 1940 who lost in both the 
Courts below are now the appellants. The ques¬ 
tions involved, in both the suits are substantially 
identical. In the first mentioned suit the plain- 
tiffs who are the defendants in the second men¬ 
tioned suit, have sought for a declaration that 
the defendants therein who are the plaintiffs in 
the seOond inentibned suit have no right, title or 
interest, in the properties left by one Gopal 

deceased. In the second men¬ 
tioned' snit the plaintiff sought for a partition 


by metes and bounds of his share in the proper¬ 
ties of the said Gopal Chandra Mondal upon de¬ 
claration of his title theiein. The facts of the 
case with which we are concerned in these 
appeals are undisputed and may be briefly stated 
as follows: 

[2l One Gopal Chandra Mondal, a Hindu 
governed by the Dayabagba School of Hindu 
Law, died intestate in or about March 1922 lea¬ 
ving behind him bis widow Sm. Narayani Dassi 
and three sons, viz. Rasaraj, Rakhalraj and 
Dwijaraj, the last named being then a minor 
and also certain properties. Prior to his death 
Gopal authorised bis wife, Narayani Dassi to 
give away Dwijaraj in adoption to one Bepin 
Behari Mondal, who was his maternal uncle. In 
pursuance of that authority Narayani Dassi 
gave away Dwijaraj in adoption to Bepin in 
March 1923 since when Dwijaraj was renamed 
as Deben. Rasaraj died in 1938 leaving behind 
him a minor son Biswanatb. 

(3l It is contended on behalf of Rakhalraj and 
Biswanatb who are the appellants that (l) Deben 
or Dwijaraj was divested of the one-third share 
in the properties which he inherited from Gopal 
by reason of his adoption; (2) Even it it be held 
that there had been no divestment as aforesaid 
Deben had lost his right to the properties by 
reason of adverse possession thereof by the said 
appellants. 

[4] Mr. A. C. Gupta for the appellants sugges¬ 
ted that if it is found by the Court that Deben 
had lost his right in the properties by adverse 
possession, the decision of the question whether 
he was divested of the properties would not be 
necessary. If the loss of Deben’s right by adverse 
possession does not find favour with us the other 
question has got to be considered by this Court. 

[6] As to the question of adverse possession 
both the Courts below founS against the appel¬ 
lants. (After referring to the evidence, his Lord- 
ship continued.) There is nothing on the record 
from which we would come to any conclusion 
other than that to which the learned Judges of 
the Courts below have arrived at. We have 
therefore to consider the other contention of the 
appellants that the property which Deben had 
inherited from bis father which was vested in 
him as an owner got divested from him by rea¬ 
son of bis adoption after the death of his father. 

[6] To maintain this contention the appellant 
has relied upon a text of Manu, chap. IX, v, 142 
which is quoted later on and a decision of the 
Bombay High Court reported in 40 Bom. 429. 
The appellants maintain further that though 
there are two decisions of this Court under simi¬ 
lar circumstances reported respectively in 1 
O.W. N. 121,2 56 cal. 1186,2 they could not be 

relied upon as in the first mentioned case the 
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text of Manu was not cited and in the second 
mentioned case the text has not been correctly 
understood. The appellants have further asked 
us not to rely upon a later decision of the 
Bombay High Court reported in 47 Bom. 542,* 
and on a decision of the High Court of Madras 
reported in 29 Mad. 437,® as they also are based 
on a misinterpretation of the said text of Manu 
and have followed the Calcutta decision reported 
in 1 C. W. N. 121.^ It appears that all the cases 
except the one reported in 40 Bom. 429,^ hold 
that ancestral property which is vested in a 
person by reason of partition or succession 
before his adoption is not taken away from him 
by reason of his subsequent adoption into ano« 
tber family and the text of Manu where it has 
been cited has been construed to that effect. 

[7] We have been asked to difi’er from the 
said Calcutta decisions and to refer this case for 
decision of a Full Bench. 

[8] The appellants contend that the effect of 
the true meaning of the said text of Manu in 
Ch. iz, v. 142 is that after adoption a Hindu 
loses all the rights that he may have acquired to 
the property of his natural father including the 
right to property which had exclusively vested 
in him inasmuch as the adoption operates as a 
civil death of the son adopted, in so iar as the 
family of the natural father is concerned. It is, 
however, conceded that the rule laid down in the 
said text of Manu has no application to one’s 
separate dr self.acquired property. In view of 
Mr. Gupta’s submission that the earlier decisions 
of this Court are erroneous, not being in accord¬ 
ance with the true meaning and effect of the 
said text, we are called upon to examine the said 
and other relevant texts of Manu as also some 
ancient commentaries and digests in order to 
form a proper appreciation of the true import of 
the text relied upon^by the appellants. 

[9] Now the'texts of Manu are td be under¬ 
stood in the manner in which they have been 
interpreted by commentators of recognised autho¬ 
rity but when their commentaries are silent or 
not clear in the exposition of any text, it will 
be open to the Court to give its own interpreta¬ 
tion in conformity with the recognised rules of 
interpretation of Hindu law and according to the 
dictates of justice, equity and good conscience. 
It cannot be disputed that the idea of ownership 
of property arising by inheritance or partition or 
otherwise has undergone changes since the days 
of Manu Smriti by the advent of later theories 
relating to such ownership as propounded in 
Mitakshara and Dayabhaga and consequently 
the rneaning and purpose of a text of Manu 
affecting ownership of property must be so modi¬ 
fied from its original sepse as to fit in with the 
later conceptions. However, before we proceed 


to consider the effect of subsequent - conceptions 
relating to such ownership as found in Mitak- 
sbara and Dayabhaga on the meaning of the said 
text of Manu it would be helpful to find out 
what was the meaning and significance of the 
said text at the time when the extant Mafiu 
Smriti was composed or collected by reference to 
other texts of the same Smriti. The period when 
this extant Manu Smriti was composed is fixed 
sometime between the 2nd century'B. C. and 2nd 
century a. d. (R. V. Kane’s History of Dhar- 
masastras vol. 1, p. 151, 1930 Edn., K. P. Jayas- 
wal—Manu and Yajnavalka (1930) Edn., p..29). 

[lo3 We, find from the said Manu Smriti the 
following texts : (The translations of the texts 
cited unless otherwise mentioned are from 
G. Buhler’s translation of Law of Manu in the 
Sacred Books of East series) : 

“(1) After the death of the father and of the mother, 
the brothers, being assembled may divide among them¬ 
selves in equal shares the paternal (and the maternal) 
estate, for they have no power over it while the parents 
are alive (Chap. IX v. 104).*’ 

In this connection we have to note that 
the corresponding original word for the expres¬ 
sion “have no power over" is ‘AnUa’ which baa 
been translated by Mr. Jayaswal in bis Manu 
and Yajnavalka (p. 263) as "non.proprietors" 
and we are inclined to accept such translation 
as more appropriate rendering of the said origi¬ 
nal. It should also be noted that befor e the 
division of the estate left by the father it was 
called as "Paitrikam Riktham" (or paternal 
estate), an expression used in the above text; 

' (2) or the eldest brother alone may take the whole 
of the paternal estate and the others shall live ander him 
just as under their father (Manu Chap. IX v. 105).” 

Tbe expression used in the original of this 
text for ^paternal estate’ is 'Pitram Dbanam* 
which is same as 'Paitrikam Riktham’ (Verae^ 105- 
110 give the reason why the eldest is given pre¬ 
ference). 

**(3) Either let them thus live together or apart if 
(each) desires (to gain) spiritual merit, for (by th^ 
living) separate their merit increased—Hence separa¬ 
tion is meritonoaB.(Manu Chap. IX v. 111). 

(4) Additional share (deducted) for tbe eldest shall 
be one-twentieth for the estate and the best of all 
chattels, for the middlemost, half of that, but foe the 
youngest one fourth (Manu IX v. 112). 

(5) Both the eldest, the youngest shall take (their 
share) according to (the rule just) stated (each of) tbcaa 
who are between the eldest and tbe youngest shall 
have the share (prescribed for tbe) middlemost (Obap. 
IX V. 113). 

(6) But.among brothers equally skilled in their oaou- 

paiions there is no additional share, some trifle onl^ 
will be given to the eldest as a token of respect (Oha^ 
IX V, 115). ■ 

(7) If additional shares are thus deducted one most 
allot equal shares (out of the residue to each) hht i^ B® 
deduction is made, the allotment of tbe shares among 
them shall be (made) in the following manner (Ohap* 
IX V. 116). 
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(6) Let the eldest sod take ooe share in excess, the 
-ibrolber born next aitoc him one (share) and half, the 
90UDgor ones one share eaob; thus the law is seltlod 
•<Chap. IX V. 117).“ 

The paternal estate would be divided in 
the aforesaid manner only if it was a division 
amongst the naturaUborn sons of the father. 
There is a provision in Manu Smriti (chap, ix v. 
163.165) for giving some share or maintenance 
to other subsidiary sons if a Hindu bad both 
naturaUborn and subsidiary sons. 

"(9) But a BOD born after partiti^ shall alone take 
•the property of his father, or if any (of the other sons) 
be reunited with (the father) he shall share with them 
<Chap. IX V. 216).“ 

It has to be noted that in the original text 
only the share that is taken by the father on 
partition is described as *'Fitram Dbanam” (i. e. 
father’s estate) and this indicates that shares 
Allotted to the separated sons become their own 
property. 

“(10) There are seven lawful modes of acquiring 
.property. 

(11) Once is partition {of the inheritance) made, 
XoDce ie) a maiden given in marriage aud once does 
(a man) say 'I give'; each of those three (acts is done) 
once only (Chap. IX v. 47). 

(12) Inheritance, finding or friendly donation; put' 
chase, conquest, lending at interest, the performance of 
work, end acceptance of gifts from virtuous men 
<Manu X v. 115).“ 

Cll] From a consideration of the above texts 
one can safely make the following deductions : 
<i) Sons could not call for partition of paternal 
estate 80 long as the father and the mother were 
Alive, for sons were (Anisa) non.proprietors in 
4be lifetime of the parents with regard to 
Ancestral property but father could divide the 
Ancestral property amongst himself and his sons 
Aven in bis lifetime (chap, ix, v. 104, 216). (2) 
•Upon the death of the parents—the sons could 
divide the paternal estate or keep it in the charge 
■of the eldest son—others living under him (chap. 
IX, V. 106) or they could divide the same amongst 
themselves—equally, except under certain special 
•circumstances when the eldest, middlemost and 
-youngest were entitled to additional shares (chap, 
iter IX, V. 110-113). (3) The shares of the sons were 
Aot ascertained or defined until actual partition 
ttook place (chap. IX, v. 110-117: Chap. 15, v. 163- 
aes). (4) The property of the father until divided 
•Amongst the eons was looked upon as 'Faitrikam 
(Biktbam’ or 'Pitram Dbanam’ i. e., paternal 
estate (chap. IX, v. 104-106). (6) Proprietary right 
over property is acquired by inheritance (chap, ix, 
w. 115). (6) Ownership of sons in paternal estate 
as finally established on partition (ohap. ix, v. 47). 

[is] There is nothing in the two famous 
commentaries of Manu Smriti viz., those of 
jMedbatithi and HuUakabhattai relating to the 
iCezHB quoted above, which makes the above 
Redactions unreasonable or improbable. 


[13] Keeping these deductions in view, we 
may now consider the texts of Manu which deal 
with adoption and the consequent results there, 
of. 

“(a) Of the man who has adopted (Datrima) son 
possessing all good qualities, that same (son) shall take 
the inheritance though brought from another family 
(Oh. IX. V. 141)“. 

Flere the word ‘inheritance’ is used with refer- 
ence to the adopter and the original words in 
the text for 'take the inheritance’ are 'Haret 
tad-rikthavi', 

[14] Then comes the text relied upon by the 
appellants. 

“(b) An adopted eon shall never take tho family 
name and the estate of his natural father ; the funeral 
cake follows tho family name and the estate, the fune* 
ral ofierings of him who gives (bis eon in adoption) 
cease (as far as that son is concerned). (Ch. IX v. 142.(“ 
We should note that the expression used in the 
original text for “the estate of natural father” 
is Janaitu Rikiham which is same as ‘Paitri- 
kam Eiktham’ or ‘Pitram Dbanam’ used in the 
texts quoted before. It should be noted that in 
this verse also as in the previous one (Ch. ix 
V. 14i) the word "Haret” (take) has been used. 

[15] Now applying the deductions above 
mentioned this verse (ch. ix V. 142) can reason¬ 
ably only mean that the son given away in 
adoption should not take what was at the time 
of the adoption considered to be his natural 
father’s estate but he could take away property 
of which be himself was the owner. Thus he 
could not be deprived of any property in which 
he had acquired proprietary right, either by 
succeeding as bis natural father’s only heir or 
by reason of partition at the instance of the 
father in his lifetime or at the instance of his 
brothers after father’s death, for in such cases 
property ceased to be considered as ‘Paternal 
estate’. But jiis right to paternal property 
would be denied, if it remained undivided at 
the time of adoption though the father was 
dead, as the son’s interest therein would be still 
unascertained and as such property would, until 
its partition, be considered as an estate of the 
natural father. In other words, that text 
(ch. IX V. 142) contemplates only the loss of 
right that might accrue to an adopted son after 
the date of adoption and not to any right to 
property which bad already vested in him. 

[16] We could not find in the commentaries 
of Medbatithi or Eulakabhatta or in any othec 
commentaries bearing on the verse Ob. ix v. 142 
anything to suggest that the adopted son will be 
divested of the paternal estate that has already 
vested in him ; see Dr. Gangasatb Jha’s 
‘Manuamriti’ (Explanatory) notes part II pp. 693- 
697,(1980) Edn., where all the important commen¬ 
taries and also references to the verses of Manu 
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made in well known digests and the explana- 
tions given by such digest-makers, have been 
collected. Nor is there anything in the said or 
other relevant texts of Manu to indicate that it 
was at all intended that the expression 'danaitu 
Eiktham' in that verse (ch. IX v. 142) would 
include property already inherited from father 
in absolute right. The meaning given above 
seems to us to be obvious also from the use of 
the word ‘Haret’ (i, e. take) in connection with 
the said expression ‘Janaitu Riktham’ (i. e. 
paternal estate) in that verse. The expression 
‘haret’ there can only refer to inheritance that 
would come to him in future in adoptive father’s 
family. That being so, how can the same ex¬ 
pression ‘haret* in ch. ix v. 142 in connection 
with natural father’s estate, refer to inheritance 
that already had devolved on the son who is 
subsequently given away. Thus if a uniform 
construction be given to the meaning of the 
word ‘haret’ in both the verees 141 and 142 the 
last mentioned verse can only import that the 
son given away shall not take or claim any in¬ 
heritance that would have come to bim in future 
if he had remained in his natural father’s family. 
In other words adoption will not affect the right 
of the son adopted in the inheritance which had 
already vested in him absolutely. That in our 
opinion is the fundamental principle underlying 
Xhe right of such son as bad been laid down in 
Manu Smriii. 

[17] We shall have to see next if this funda¬ 
mental principle has undergone any change by 
the introduction of the later theories relating to 
the ownership of property. 

Cl8] Vijnaneswara in bis Mitakshara, which 
was composed .between 1070.1100 A. D. (P. V. 
Kane’s History of Dharmasastra, vol. 1 p. 290 
(1930 Edn.) basing- on a text of Yajnavalkya 
(ch. 2 , V. 121) 

“The ownership of the father and son is the same in 
lands which was acquired by grandfather or in a cot- 
rody or in chattel which belonged to him [Mitak. Chap. 
I, S. 5, V. 3 (Colebrooke's translation which has also 
been used with reference to other texts of Mitakshara 
hereinafter)] and a lest Gautama “Let ownership of 
wealth be taken by birth {Mitak. Chap. I, S. 1, v. 23)“ 

introduced a new principle of law that in the 
ancestral property right is acquired the moment 
the son is born (Mitak. chap, i, s. 1 , v. 28; 
Chap. I, s. 6, V. 6), 

[19] Vijnaneswar defines “Daya” (heritage) as 
signifying that wealth which becomes the pro¬ 
perty of another solely by reason of relation to 
the owner (Mitak. chap, i, s. i, v. 2 ). Accord. 
*ng to him the wealth of the father or the pater¬ 
nal grandfather becomes the property of his 
sons or grandsons in the right of their being 
bods or grandsons and that is an inheritance not 
hable to obstruction (Mitak., chap, i, s. 1 , v. a). 


As a necessary consequence of the doctrine, fol. 
lowed the right of the son to demand pertitioie 
of the ancestral property in the bands of fiie*- 
father even in bis lifetime and proprietary 
of the son is established over a particular pon* 
tion allotted to him or bis specific shaiee oit 
partition (Mitak. chap, i, V. 22 ; chap- i* & 
v. 5; chap. 1, 8. 6. V. 8). 

[ 20 ] Another consequence that followed firm 
the conception of joint ownership was the pim. 
ciple of survivorship by which the last soiviving 
coparcener woMd be the absolute owner of 
ancestral property. Vijnaneswar in Mitakduulft 
thus extended largely the right of the son as III 
Manu Smriti by recognising his right by tnrflla 
in ancestral property and his right to rlaita. 
partition in father’s lifetime. 

[ 21 ] Now examining the right of a son B 0 - 
aforesaid according to the rules laid down 
Mitakshara we find that Vijnaneswara did not 
in any way affect the said fundamental prineiple 
founded in Manu Smriti as to the right ol the 
adopted son. He has rather extended the semis 
right to ancestral property which become hla 
own by reason of partition claimed by bimsell 
during his father’s lifetime and before adoption. 
A son given in adoption therefore would accord^ 
iug to Vijnaneswara’s be entitled to take snob 
property to which he would not have been entit-^ 
led during the age of Manu. 

[ 22 ] Further Vijnaneswara quotes the said 
text of Manu (chap, ix, v. 142, in Mitak. Ghap; 
1, Sec. 11, V. 32), in connection with the righk 
of inheritance of the subsidiary sons but he doeS: 
not say anything as to the interpretation of or 
the effect of the expression "Qotrariktha Janiuiii. 
no haret.” It may therefore be reasonably in¬ 
ferred that Vijnaneswara by recognising the nghk 
of a son to claim partition of an ancestral pno- 
perty during father’s lifetime and to poesesB- 
absolutely a share thereof as his own on parti¬ 
tion did not contemplate that such son could* 
be divested of it after adoption otherwise hft 
would not, have remained silent over it. 

[23] Passing now to Dayabhaga which mi^ 
have been composed by Jimutvahana some tipin 
between 1090-1180 A. D, (P. V. Kansas Hbtey 
of Dharmasastra, Vol, I pp. 826-26) we see tiw 
Jimutvahana goes back to the ancient texta end 
finds out their original meaning and lays dowipi 
amongst others, rules as to the right of the fetiw 
over ancestral property and. the time wlwftifc 

can be partitioned. • '' 

[ 24 ] Jimutvahana refutes the MitakE^arb doc¬ 
trine of the right in the ancestral propel^'IST 
birth and asserts that death -of the last Owndr 
causes the accrual of the heir’s-right- (iX R- 

chap. I, vs. 11.20).- - . > 
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• Dss] JimutvabaDa relies on Manu*a text 
(ohap. 1X» V. 104) and maintains partition 
amongstsons is not authorised while their parents 
are alive, because they have no ownership at 
that time (D. B. chap, i vs. U, 16 ); (D. B. 
ohap. 11, y. 8) the father being the absolute 
owner. He then dednes *daya’ (heritage) to 
signify wealth in which property dependent on 
relation to the former owner arises on the demise 
of that owner (H. B. chap, i, v. 6). The extin¬ 
guishment of the right of the former owner takes 
place also by degradation, retirement from the 
world and so forth (D. B. chap, i, vs. 31-34). 
Thus the son’s right to his father’s estate accrues 
only on the extinguishment of father’s tight by 
death or otherwise. 

[36] He contemplates also division of the pro¬ 
perty of father during his lifetime if father 
would so wish but son’s right to demand parti¬ 
tion during his father’s lifetime is denied. He 
quotes the texts of Manu and other Smritis re¬ 
lating to partition amongst brothers with or with¬ 
out deduction in favour of the eldest (D. B. 
chap. Ill, V. 37) but insists on equal partition 
being indispensable since persons of the present 
day (who are younger brothers) entertain no 
great veneration (for their elders) as also because 
elder brothers deserving of deducted allotments 
are now rare (D. B. Chap iii, vs. 26-27). He 
grants further right to the co-sharer by provid¬ 
ing that such person has power to alienate his 
share even before partition (D. B. chap. II, vs. 27- 
28). Jimutvabana thus though accepting Manu’s 
theory of sons having no right in the ancestral 
property by birth dififers widely from Manu as 
to the son's right on death of the father. Jimut¬ 
vabana allows dehnite equal shares to all sons 
and recognises power in a cosharer to alienate 
his undivided interest in the ancestral property 
even before partition inasmuch as he is the 
absolute owner thereof. It appears that accord¬ 
ing to Dayabbaga the interest of the son in the 
ancestral estate after father’s death is the same 
as his interest in the self-acquired property. 
That being so, upon the adoption of a son after 
his natural father’s death, there cannot be any 
))ai to such son taking away such interest which 
he bad inherited in the ancestral estate. This 
would be quite consistent and in conformity with 
the fundamental principle underlying the said 
text of Manu. 

[27] The authorities which we need consider 
next are “Dattaka Mimanaa” of Nanda Pandit 
^ndj “Dattaka Chandrika” of Kuvera.’ The first 
named book is likely to have been composed 
between 1696-1630 A. D. (P- V. Kane’s History of 
Dtarmasastra v'ol. I, pp. 480-32) i. e. nearly 500 
yelrs after Mitaksbara school had been establi- 
^^^and more than 400 years after Dayabbaga’s 


theory of ownership of property had been pro¬ 
pounded. Nanda Pandit cites this text of Manu 
(chap. IX V. 142) and explains the text thus ; 

*‘The eon given must never claira his natural father’s 
family and estate. Thus 'the obsequies’ that is the 
funeral repast (which would have bcou) performed by 
the sou given, fails of him who has given away bis 
son. The author of tbo Dattaka Chaudrika then ex¬ 
plains 'By this it is declared that by the act alone, 
creating the filial rrlat on, property of the son given in 
the estate of bis adopter is established and connection 
to him as belonging to the same family ensues. But 
through extinction of the filial relation from the mere 
gift, the properly of tbe son, given in tbo estate of the 
giver is extinguished aud connection to tbe family of 
the giver annulled’.’’ (Dattaka Mimansa — VI. 6-8 
Sutherland’s translation.) 

[28] The authority of Dattaka Gbandrika has 
been considered by the Judicial Committee asun- 
doubted in Bengal; 12 M. i. A. 397® at p. 437; 261.A. 
153^ at p. 161, but its authenticity has been doubt- 
ed by many jurists and his age though compara¬ 
tively modern, remains undetermined. The 
author of Dattaka Gbandrika cites tbe said text 
of Manu (chap. IX v. 142) and offers the follow¬ 
ing comment on it : 

"It is declared by this that through tbe extinction of. 
his filial relation from gift alone, the propsrty of the 
soD'given in the estate of tbe giver ceases and his reia* 
tion to tbe family of that person is anuulled.” (Dattaka 
Cbandrika, II 18-19 Sutherland's translation.) 

[29] These texts do not to our mind suggest in 
any way that tbe son given in adoption w'as to 
be divested of property which had become his 
own absolutely at the time of his adoption by 
the simple reason that it was or formed part of 
tbe estate of his natural father before. If the 
intention of the said authors had been to deny 
previously acquired right of a son after his ad¬ 
option, which has not been expressly or impliedly 
denied by Mitaksbara or Dayabhag, we would 
expect more definite statement to that effect in 
those texts and we fully agree with the view ex¬ 
pressed in this connexion by tbe High Court of 
Madras in 29 Mad. 437® at pp. 449-452. Golap 
Chandra Sarkar in bis book on Hindu law (1910) 
Edn. 4 being the last edition that was brought 
out by the author at pp. 163 165 maintaining 
that the adopted son is deprived of all rights 
that had vested in him in the property of his 
natural father as in the.case of a civil death, 
observed that the law on the subjeot has been 
misunderstood owing to mistranslation of Manu’s 
text (chap. IX v. 142) which clearly implies that 
the adopted son’s existing proprietary right.to 
the natural father’s property becomes extin¬ 
guished . , . and the text has been so understood 
by all tbe Sanskrit commentators. He said fur¬ 
ther that the view expressed by him in the Tagore 
Lecture on adoption that there is no authority 
for maintaining adoption' to be tantamount to 
civil death, was erroneous. He relies on the 
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above texts of Dattaka Miraansa and Dabtaka 
Cbandrika for bis said view and observes that 

“the commentators of Manu’s Code and other commen¬ 
tators put the same meaning on this text of lilanu 
indicating that the given-son’s existing right becomes 
extinguished by adoption.. 

He observes further that 

“the principle which underlies what is understood to 
be the meaning of this text of Manu appears to be, that 
adoption operates as civil death as if the adopted person 
as son of bis natural parents becomes dead etc.” 

[30] With great respect to the learned author 
we regret we cannot agree with his view as we 
have already expressed that there is nothing in 
the commentaries of Medhatithi or of Eullaka. 
bhatta or in the explanations quoted above, of 
Ddttaka Mimanaa or Dattaka Cbandrika to 
warrant that opinion. The texts of Manu and 
I^rihat Manu quoted in Dattaka Mimansa, S. 2 
V. 8 show further that sapinda relationship of 
the son adopted with bis natural family does 
not cease for all purposes; (e. g. an adopted son 
could not marry a girl who is a sapinda in his 
natural family) and this is also borne out by the 
remarks of the Privy Council in 65 I. A. 139.® 
Besides, if the idea of civil death is suffered to 
come in, disastrous consequences would follow 
and the son given in adoption would be deprived 
not only of the interest he had acquired in the 
natural father’s property before adoption but also 
of bis own self-acquired property, which could 
never have been the intention of Manu and of 
the subsequent commentators or authors of 
Smritis. Jimutvahana in his Dayabhaga (chap. i 
si 31-34) while enumerating what occasions 
extinction of proprietary right mentions ( 1 ) de¬ 
gradation, ( 2 ) adoption of religious order, ( 3 ) 
extinction of temporal affection, but no mention 
is made of adoption. 

[31] While discussing the opinion of Golap 
Chandra Sarkar we cannot pass without notic¬ 
ing that a contrary view has been expressed in 
the matter by another lawyer and a scholar. We 
mean J. R. Gbarpure of Bombay (the joint 
editor of “Medhatithi Vasya.” a recent publica- 
tion of Research Institute of Poona) who observes 
in his book on Hindu law “that the view ex. 
pressed by Sir Lallubhai Shah J. in 40 Bom. 
429 does not appear-to be in accord either with 
the texts cited or discussed or with established 
methods of interpretation. The view taken by 

Court also exposes it to what is known 
as Vakya Bheda Dosha” (J. R. Gharpure’s Hindu 
law, Edn. 4 pp. 154-55). For explanation as to 
what is Vakya Bheda Dosha we will have to 
refer to Sarkar’s Tagore Law Lectures on ‘Mi¬ 
mansa Rules of Interpretation as applied to 
Hindu law (1909).’ He explains at p. 115 Vakya 
*3 a number of words (or expressions) collecti- 
’vely making out a proposition. Then at p. 87 


A. m. 

he explains what is “Vakya Bheda Dosha.” It 
is an axiom that what is on the face of it a single 
Vakya, must not be construed to contain two 
co-ordinate ideas, so as, in effect, to make it as 
it were two Vakyas. To do this is called ‘Vakya 
Bheda’ (splitting a sentence). Thus we have 
the popular maxim “ where it is possible to 
take a sentence as embodying a single idea 
or a single proposition, it is wrong to attrU 
bute two ideas or iwo propositions to it.” We 
agree with Mr. Gharpure that there will be Vakya 
Bheda Dosha in the interptetatioti of the text of 
Manu (chap, ix V. 142) if we ate to import in that 
plain text “Gotra riktha Janaetu na haret Dat- 
rim Soota etc., that the son on being given 
would not take not only what his natural 
father’s but also what had become his own by 
reason of the extinguishment of the father's 
interest therein.” 

[32] Reliance has also been placed in a passage 
in Mayne’s Hindu Law 10 th Edn. (1947) p. 265, 
wherein opinion has been expressed (as of Mayne’e) 
that the decision of the Bombay High Court in 
40 Bom, 429' is possibly the correct view in the 
matter. This opinion is in reality the view of 
the learned editor of the Mayne’a Q^eatise in the 
present edition. The edition of the boojk that 
was last brought out by the author himself was 
the 7th Edn. in 1906, and that was lo years before 
that Bombay High Court decision was made an^ 
there could not have been any observation of the 
learned author with regard thereto. Mayne, 
however, makes one observation in that edition 
and which is to be found in the subsequent 
editions inclodicg the present one which might 
have led the present editor to think that the 
decision in 40 Bom. 429' would be considered to 
be correct according to Mayne’s view, namely : 

“By adoption the boy ia completely removed from 
his natural family as regards all civil rights or obliga* 
tions. He ceases to perform funeral ceremonies for 
those of bis family for whom he would otherwise have 
offered oblations and he loses all rights of inheritance 
as completely as be had never been born." 

{Mayne’s Hindu Law, 7th Edn. p. 228 ) and he 
refers to Manu’s text (chap.ix v. 142 ); Datfca M. 
chap. VI, V. 6-8. Dattaka Cbandrika Ohap. II v. 
18 20, Mitak. ohap. I V. 32, Vyavahara Mayukha 
chap. IV, ss. 6 and 21). 

[33] It does not follow from the above that 
the said learned author in saying that the 
adopted son loses all rights of inheritance refers 
to inheritance or interest already vested in him. 
He most probably referred only, to future inherit¬ 
ance in the natural father’s family. Had it been 
otherwise his observations cannot find any 
support in the texts relied upon and as the 
Madras High Court observed in 29 Mad. 437® 
that there is not anything in those passages df 
Dattaka Mimansa, Dattaka Cbandrika and Vyd- 
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Sahara Mayukba which necessarily oarcies with it 
the idea that the adopted son is divested of pro. 
perty which is his own at the time of adoption. 

[84] Curiously enough we do not find any 
mention in that edition even of the Calcutta 
oaae in l O. W. N. 121^ or of the Madras High 
Oourt decision in 29 Mad. 437^ though both the 
€aid decisions were made before the publication 
of that edition. We do not know if the learned 
tbuthor would have retained the same opinion if 
he had seen these decisions. 

[85] In consideration of what has been discus¬ 
sed above we come to the conclusion that it is 

; neither the intention nor the efiect of the verse 
j of Manu relied upon (ch. IX v. 142) that a son 
} given in adoption will be divested of any pro. 

^ perty of which Lo had become an absolute owner 
) by inheritance prior to bis adoption. This has 
. been the rule all through since the time of Manu 
; Sanhitba, We find that the previous decisions of 
5 this Court 1 C. w. N. 121* and 56 Cal. 1135* are 
' in accord with the principle aforesaid and as 
' such we do not find any reason- to differ from 
them. 

[36] A number of cases had been cited before 
us to show that there is a distinct trend in 
the decisions of the Privy Council that the 
Tule “property once vested cannot be divested” 
is not an absolute rule and that there can be 
divestment even after vesting in special circum. 
stances. But no Privy Council case has been 
cited to show that divestment of property in the 
circumstances like the present case has taken 
place. Having regard to the view that we have 
iaken about the principle, underlying v. 142, 
Chap. IX of Manu it seems that the consideration 
of these cases are not called for as to the facts of 
the present case. 

[37] We therefore hold that Deben was not 
-divested of the property which he inherited from 
Copal by reason of his subsequent adoption. The 
result is that the appeals are dismissed with 
costs. 

Roxburgh J. —I agree. 

b.g.d. Appeafs dismissed, 

A. I. R. (3S) 1948 Calcutta 863 [0. N. Ui.] 

R. 0. Mitter and K, 0. Ohunder JJ. 

Bhusan Chandra Mondal — Petitioner v. 
Kihhahimoni Dasit Plaintiff and others — 
Opposite Party, 

Civil Bole No. 789 of 1947, Decided on 29-4.1948, 
item order of Sob-Jadge, 8rd Court, Aiipur, D/- 
^1.1-1947. 

(a) Civil P. C. (1908), O. 22, R. 10—“Other cases” 
— Words "other cases” mean cases other than 
those provided for in Rr. 3, 4 and 8 of O. 22. 

[Para S] 

Annotation : (’44-Com.) Civil P. C., O. 22, B. 10, 
N. 8, Pts. 1 to 4. 


(b) Civil P. C. (1908), O. 22, Rr. 4 and 10—Death 
of one of the defendants after preliminary decree — 
Heirs of deceased defendant not brought on record 
within limitation — O. 22, R. 4 does not apply — 
O. 22, R. 10 applies and suit can be continued 
against them at any time with leave of Court. 

The phrase "right to sue” in 0. 22, B. 4 indicates 
that the rule contemplates the stage of a suit before 
the decree is passed. After a decree has been passed it 
cannot be said that the plaiatif! has still a right to sue. 
for, on the making of the decree, the rights of the 
parties are settled and deBned by the decree. They 
acquire rights on the basis of the deoree or incur 
liabilities fixed by the decree and those rights and lia* 
bilities remain unless or until the deqreo is varied or 
set aside. [Para 3] 

Hence, where in a salt for partition and accounts, 
one of the defendants dies after the passing of pte- 
liminary decree and bis heirs are not brought on record 
within limitation, the suit will not abate with regard to 
such defendant by reason of 0.22, B. 4 as the provisions 
of that rule cannot apply to such a case. To such a case 
the provisions of O. 22, R. 10 will apply and the suit 
can be continued at any time after bringing on record 
the heirs of the deceased defendant with the leave of 
the Court : 16 A. I. B. 1929 Cal. 430 and 23 A. I. B. 
1936 Cai, 540, Foil.', Casa law discussed. 

[Paras 3 and 5] 

Annotation : (’44-Com.) Civil P. C., 0. 22, R. 3, 
N. 19, Pts. 1 to 4; 0. 22. B. 10, N. 13. Pt. 3. 

(c) Limitation Act (1908), Art. 181 — Suit for 
partition and accounts—Preliminary decree passed 
— Application being unnecessary for passing of 
final decree Art. 181 does not apply. 

An application for passing of a final decree in a suit 
for partition and accounts is not governed by Art. 181. 
The reason is that in a suit for partition and/or ac* 
counts a party need not make an application for 
making the decree final. After the preliminary decree 
in such a suit has been passed it is the usual practice 
for the plaintiS to make an application for the appoint* 
ment of the Commissioner but there is no legal bar in 
the Court appointing the Commissioner suo moiu and 
asking the plaintiff to deposit the Gommissiooer’s fees 
in Court. If be does not deposit the fees any other 
patty to the suit can do so and take upon himself the 
carriage of the proceedings. If the plaintiS and none of 
the other parties make the deposit the fact that the 
Court would not be able to dismiss the suit is, however, 
another matter. [Para 6 and 7] 

Annotation : (’42>Com.) Lim. Act, Art. 181, N. .2 ; 
N. 16, Pt. 2. 

Cases rejerred :— 

1. (’24) 51 I. A. 321: 11 A. 1. R. 1924 P. C. 198 : 4 
Pat. 61 ; 81 I. 0. 747, Laohmi Narain v. Balmukund. 

2. (’47) 61 C. W. N. 157 5 35 A. I. R. 1948 Cal. 19. 228 
I, C. 299, Brij Kishoce Singh v, Nazuk Bai. 

3. (’33) 54 All. 25:18 A. I. B. 1931 All. 490:134 
I. 0. 236 (F. B.). Mababir Singh v. Dip Natayan. 

4. (’28) 51 Mad. 701 : 15 A. I. R. 1928 Mad. 914 ; 112 
I. C. 116 (F. B.), Perumal Pillai v. Perumal Chetty. 

5. (’40) 42 Bom. L. R. 663 : 27 A. I. B. 1940 Bom. 
318 : I. L. B. (1940) Bom. 689 ; 192 I. C. 405, Dowat- 
ali Jafarali v. Baijadi. 

6. (’33) 11 Rang. 446: 20 A. I. R. 1933 Rang. 318: 147 
I. C. 730, Muthiah Chettyar v. Tha Zan Hla. 

7. (’29) lAA. I. B. 1929 Nag. 142 : 27 N. L. R. 119 : 
116 I. 0. 657 (F. B.), Bapu v. Gulab Cband. 

8. (’27) 14 A. I.B. 1927 Oudh 561 : 106 I. C. 832, 
Kalu Bam v. Gaya Din. 

9. (’30) 17 A. I. E. 1930 Lah. 329 : 122 I. C. 227, 
Babim Bakah v, Walaiti Bam. 

10. (’42) 29 A. I, R. 1942 Pat. 340 : 199 I. C. 611, 
Sbantl Devi v. Khodai Prasad Singh. 
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11. (’21) 25 C. W. N. 595 : 8 A. I. E. 1921 Cal. 651 : 
59 I. C. 177, BbutliDath Jana v. Tara Chand Jana. 

12. (’25) 87 I. 0. 818 : 13 A. I. E. 1926 Cal. 308 : 
Manujeodca Dutt v. Jnan Banjan. 

13. (’30) 57 Cal. 285 : 16 A. I. R. 1929 Cal. 430 : 122 
I. C. 303, Nazir Ahammad v. Tamijaddi Ahammad. 

14. (’33) 37 C. W. N. 812 : 20 A. I. B. 1933 Cal. 798 : 
147 I. O. 249, Harihar Prosad v. Umesh Chandra. 

15. Cae) 23 A. I. R. 1936 Cal. 540:168 I. C. 289,' 
Priyabala Dassi v. Sarajubala. 

16. (’30) 57 Cal. 148 : 17 A. I. R. 1930 Cal. 422 : 124 
I. C. 817, Jauakinath Singha v. Nirodbaran Baj. 

Rahindraiiath Bhattacharya and Jane Alam 

—for Petitioner. 

Pra/ulla Kflmal Das—tot Opposite Party. 

B. C. Mitter J.—Id the year 1927, the plain¬ 
tiff opposite party instituted a suit for partition 
and accounts against a number of persons. The 
preliminary decree for partition and accounts 
tvas passed in favour of the plaintiff on 19 2.1929. 
Since then the plaintiff took no steps to prosecute 
the suit further till the year 1945. As the pre¬ 
liminary decree had already been passed the suit 
could not be dismissed for the failure on the part 
of the plaintiff to take further steps in the 
matter. See the case in 51 1 . A. 321.^ On 4-12 1945, 
the plaintiff asked the Court to appoint a com¬ 
missioner for the purpose of preparing allotments 
and to take accounts in accordance with the 
directions made in the preliminary decree which 
had been passed as long back as 19.2-1929. 
Defendant 1 in the suit, however, died in Decem¬ 
ber 1942. The plaintiff made an application to 
the Court on 17-12.1945, to bring on the records 
of the suit the legal representative of defendant 1 . 
The Court passed an ex parte order on 18-1-1946, 
for bringing on record the legal representatives 
of defendant 1 as had been prayed for by the 
plaintiff in his application of 17-12-1945. There¬ 
after the legal representatives of defendant 1 
who had been brought on the record in place of 
defendant 1 , appeared and objected to the order 
of 18-1-1946, by which they had been brought on 
the record. They raised two other objections also, 
viz., (a) that' the application for making the 
decree final was hopelessly out of time inasmuch 
as Art. 181, Limitation Act, was applicable and 
(b) that inasmuch as defendant 1 was dead, they, 
his legal representatives, were not bound to 
render accounts in the same manner as defendant 
1 and in terms of the preliminary decree. The 
learned Subordinate Judge overruled the first 
and the second objections raised by the legal 
representatives, viz., that they could not be 
brought on the record as defendant 1 had died 
more than 90 days before the application to put 
them on record and that the application for 
final decree was .barred by limitation. He made 
certain observations with regard to the third 
objection raised by them, viz., whether accounts 
were to be taken from them, the legal representa- 
tives of defendant 1 , in the same manner as it 


could have been taken against defendant i if h& 
bad been alive. The plaintiff who may hav& 
been aggrieved by this observation however, did 
not move this Court. Whether the view taken by 
the learned Subordinate Judge on this point 
correct or not will have to be considered here^ 
after, when the observations made in 51 0. w. N- 
157^ as to effect of the death of the person liable 
to render accounts after the preliminary decree 
had been passed would have to be considered. 
We delete those observations in order that tbd 
question may be fully considered at a later stag& 
of the suit. 

[2] In this rule, which baa been obtained by 
the legal representative of defendant i we will 
now consider the other two points, and examine 
whether the view which the learned Subordinate 
Judge has taken on those two questions, which 
we have noticed above, is correct or not. 

[3] The facts, as we have already stated, are 
that a preliminary decree in the suit fo^ p&ifftlioh 
and accounts had been passed. There was no 
appeal against that decree and that preliminary 
decree is conclusive. After the passing of th'o 
preliminary decree one of the defendants died 
and the application to bring bis legal representa* 
tives on the record was made beyond 90 dayo 
of his death. If the case comes under o. 22, R. 4, 
Civil F. C., then the order made by the learned 
Subordinate Judge on 18.1-1946, bringing._Qn 
record the said legal representatives is a wrong 
order, for, by that time the suit would have 
abated against those legal representatives and,a> 
proper application would have been required on 
the pari of the plaintiff to set aside the abate¬ 
ment on satisfying the Court that there were 
good grounds for not making the application 
earlier and within 90 days of the death of defen¬ 
dant 1 . If, however, the case does not coma 
within the terms of 0.22, B. 4, it would come 
within the terms of 0. 22 , R. 10. The relevant 
portion of that rule runs as follows : 

“In other cases * * * • of devolution of any interest 
during the pendency of a salt, the suit may, by leave of 
the Court, be odntinued by or against the person to or 
upon whom such interest has come or devolved.’* 

The-words; “other cases” occurring in that ir.idei 
mean cases other than provided foc-in-Br. 3, 4 ! 
and 8 of that Order. For the case before us -R- 8| 
is not relevant and we need not in this ca^ 
quote the words of R. 3 of o. 22 for in this ca^ 
we are concerned with the death not of a plain¬ 
tiff but of a defendant. The relevant portion .of 
R. 4 is in these terms : .5; .-.i* 

“Where one of two or more, defendants' dies Snd the- 
right to sus doM not survive against the'surviving de¬ 
fendant or defendants alone, or a sole defendant or 
sole surviving defendant dies and the right to < 
survives, the Court, on an appiioafion made fin that be¬ 
half, shall cause the legal representative of the deceased 
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defendant to be made a party and shall proceed with 
the suit.*’ 

TEhe period of limibation for making an applica- 
(tion under this rule is 90 days from the death. 
Sub-rule (S) of n. i runs as follows: 

"Where within the time limited by law no applica¬ 
tion is made under 6ub>r. (1), the suit shall abate as 
iagainst the deceased defendant." 
jThis rule contemplates the stage of a suit before 
uhe decree is passed. That is indicated by the 
itphrase ''right to site” After a decree has been 
^pas^ed, it cannot be said that the plaintiff has 
Istill a right to smc, for, on the making of the 
Sdeoree, the rights of the parties are settled and 
idefined by the decree. They acquire rights on 
|the basis of the decree or incur liabilities fixed 

i by the decree and those rights and liabilities 
remain unless or until the decree is varied or 
tset aside. This is the principle which has been 
laid down by the Judicial Committee in 511. A. 
321.^ When a preliminary decree has been 
passed it seems to us that it is quite inappropriate 
to talk about the "right to sue” surviving', 
-which is the phrase used in sub.r, (1) of 0. 22, 
j-R. 4. On that view of the matter we hold the 
joases of the type which we have before us do not 
joome within the provision of O. 22, B. 4, and 
{for the same reason within the provision of 0. 22, 
B. 3. According to the language of 0. 22, B. 10, 
thoss cases where death occurs after the prelimi. 
nary decree must come within that rule, viz., 
R. 10 and there is no period of limitation fixed 
with regard to matters coming under the said 
[rule. This view of ours would not create any 
tnconsistency where the death of a party occurs 
during the pendency of an appeal for, in that 
oase, the words “right to appeal” will have to be 
substituted by reason of the provisions of B. 11 
in the place of the words “right to sue” occurring 
‘in Br. 3 & 4. The view that we are taking is the 
view that has been adopted in all the High 
Courts excepting in the later decisions of the 
Allahabad High Court: see 64 ALL. 25^ at 
pp. 39-40. The point was considered by the Full 
Bench in Madras; 51 Mad. 701,* by a Division 
Bench in Bombay : 42 Bom. L. R. 663,® by the 
Rangoon High Court in 11 Bang. 446,® by the 
Nagpur High Court (Full Bench) in A. I. R. 1929 
®jag. 142,^ by the Lucknow High Court in A.I.R. 
1927 oudh 661 ,® by the Lahore High Court in 
sA. I. R. 1930 Lab. 329,® and by the Patna High 
Court in A. I. B. 1942 Pat. 840.^® 

[4] The question was considered by this Court 
on some occasions. The earlier cases, i. e. cases 
•which were decided before the decision in 51 
I, A. 821,^ took the view that such cases would 
•come within O. 22, Rr. 3 or 4, as the case may 
be. We mention two cases which had taken that 
’View: 25 O. W. n. 695^' and 87 i. 0. 818.'® The 
a^tter was again considered by this Court after 


the decision of the Judicial Committee in 51 1 . A. 
321.' In 67 cal. 286,'® where a Division Bench of 
this Court followed the Madras High Court’s 
decision in 61 Mad. 701* it was expressly held 
that neither 26 C. W. N. 696“ nor 87 I. C. 818'® 
could no longer be considered to be good law in 
view of the observations made by the Privy 
Council in 61 I. A. 321.' The question was again 
considered by a Judge of this Court sitting 
singly in 37 O.w.N. 812“ and the view expressed 
in 57 cal. 285'® was followed. A Division Bench 
of this Court again followed that decision. That 
case is reported in A. I. B. 1936 oal. 540.“ The 
decision of another Division Bench in 57 cal. 
148,'® has been cited by the learned advocate 
appearing for the petitioner in support of bis 
contentions. There, however, the question that 
we are considering was neither raised nor consi- 
dered. There a preliminary decree had been 
passed in a suit for mesne profits which had been 
instituted when the Code of Civil Procedure of 
1832 was in force. The preliminary decree was 
passed after the Code of Civil Procedure of 1908 
had come into force. The first point that was 
canvassed and was answered was whether the 
provisions of 0. 20, R. 12, Civil P. C, 1908 was 
to be followed or the amount of mesne profits 
was to be ascertained in execution proceedings 
which was the procedure under the Code of 1832. 
The Division Bench held that the provisions of 
0. 20, R. 12 will have to be followed notwith¬ 
standing the fact that the suit for mesne profits 
had been instituted before the Code of 1908 had 
come into force. After the passing of the preli¬ 
minary decree one of the defendants bad died 
and the plaintiff himself made an application in 
the suit for setting aside the abatement. That 
application was refused by the Court of first 
instance on the ground that he bad not made 
out a good case for setting aside abatement. His 
contention in the appeal was, however, that 
mesne profits had to be ascertained in execution 
proceedings and so in view of E, 12 of O. 22, 
O. 22, B. 4 was inapplicable. That was ovetfuled. 
B. B. Ghose and Panton JJ. held, as we have 
already stated, that the final decree will have to 
be made in accordance with the procedure laid 
down in O. 20, B. 12, Civil P. C., 1903, therefore, 
the suit was pending and so the rules with regard 
to abatement of a suit would apply to the case 
before them as is provided for in R. 4 of o. 22, 
Civil P. C., 1908. The question, whether the 
application made in that case would be an appli¬ 
cation which would come in within O. 22, B. 4, 
Bub-r. (1) or within O. 22, R. 10, Civil P. 0., 
1908 was neither raised, considered or decided. 
The only point that was argued, as we have 
already said, was whether the mesne profits were 
to be ascertained in execution proceedings or in 
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tbe suit itself, and it was assumed that if they 
had to be ascertained in tbe suit itself 0. 22, B. 4 
would be applicable. 

[5] In view of the decisions of two Division 
Benches of this Court which are binding on us, 
and in view of the fact that all other High Courts 
except tbe Full Bench of the Allahabad High 
Court in 54 ALL. 25,^ have taken the view which 
is in accordance with the view we are taking, we 
do not think that we would be justified in accept- 
ing the contention of the petitioner before us on 
the first point. 

[6] Article 181 , is the residuary Article relating 
to applications. In a mortgage suit it has been 
held that tbe application for a final decree has 
to be made within 3 years by reason of Art. 181, 
Limitation Act. But those decisions are not 
helpful because O. 34, R. 4, Civil P. C., expressly 
requires the mortgagee to make an application 
for a final decree, either for foreclosure or for 
sale. In a suit for partition and/or accounts a 
party need not make an application for making 
the decree final. After the preliminary decree in 
such a suit has been passed it is tbe usual prac- 
itice for the plaintiff to make an application for 
the appointment of the Commissioner but there 
jis no legal bar in the Court appointing the Com- 
'missioner suo motu and asking tbe plaintiff to 
deposit the Commissioner’s fees in Court. If he 
does not deposit the fees any other party to the 
suit can do so and take upon himself tbe carriage 
of the proceedings. If the plaintiff and none of 
the other parties make tbe deposit the fact that 
the Court would not be able to dismiss the suit 
is, however, another matter. 

[7] We, therefore, do not see our way to 
accept the petitioner’s contentions on this point 
also. 

[8] The result is that the rule is discharged 
but in the circumstances without costs. 

K. C. Ghunder J.—I agree. 

Rule discharged, 

A. I. R. (35) 1948 Calcutta 366 [C. N, 145.] 
Roxburgh and Blank JJ. 

Skebaits of Sree Sree Iswar Lahshmi Ja- 
nardan JDeb ThaTiurt f iban Rrishna Ghose and 
others — Plaintiffs — Appellants v. Santimoyee 
Devi aiid others — Respondents, 

A. F. A. D. No. 1738 of 1943, Decided on 28*4*1948, 
from decree of Dist. Judge, Murshidabad, D/- 8*6*1943, 

(a) Civil P. C. (1908), O. 9, Rr. 3 and 8 — Form 
ol order is no criterion to judge whether order of 
dismissal is one under R. 3 or R. 8 — Order held 
fell under O. 9, R. 8— Onus to show that it was 
under O. 9, R, 3 held was on plaintiff. 

.. ™ dismissed by the following order: 

plaintiff 3 pleader states that he has no instruction. 
Ordered, dismissed for default.” The plaintiff’s claim 
had been amicably satisfied before tbe dismissal: 


Seld (i) that O. 9, B. 3 did not apply since the 
missal was after payment ; 

(ii) that the form of the order was not sufficient ior 
the absence of other evidence to establish that th» 
defendants were not present, at any rate through ant. 
instructed pleader, to see that the case was dismissed 
after they had paid up the amonht claimed therein. 
Dismissal was therefore coder 0, 9, B. 8. The onus to 
establish that the dismissal was under 0. 9, B. 3 wao 
on the plaintiffs. [Para 7) 

Annotation : (’44-Com.) Civil P. C., 0. 9 B. 3 N. 1*. 

0. 9 R. 8 N. 5. 

(b) Civil P. C. (1908), O. 2, R. 2— Suit for rent 
dismissed under O. 9, R. 8— Rent for subsequent: 
periods arising out of same obligattoa also due at 
time of suit, but not claimed — Subsequent suit 
for rent for this period is barred by O. 2, R. 2. 

Where the dismissal of tbe earlier suit is under 0. 9. 

R. 8, as the plaintiff cannot bring a suit again on thfr 
'same cause of action’, i. e., tbe actual cause ol actioo 
as made out in the earlier suit, then if he brings a snit 
for the remaining claim, which may be a different causo 
of action under O. 9 B. 9 and not barred by its terms,, 
but is tbe 'same cause of action’ fof the purposes of 
0. 2 B. 2, then be is clearly ‘afterwards’ suing, iia 
respect of the additional claim, and O. 2, B. 2 operates 
a bar : 6 A. I. B. 1919 Gal. 904, Hxpl. [Para 13} 

Where a suit for rent for a certain year had been 
dismissed under 0.9, B. 8 a subsequent suit for rent for- 
different periods which bad already fallen due at th» 
time ol the previons suit, is barred by 0. 2, B. 9. 

[Paras 9 and 13) 

Annotation : ('44'Com.) Civil P. C., 0. 2 B. 2 N. 1. 

(c) Civil P. C. (1908), O. 2, R.2—Dismissal under 
O. 9, R. 3 of previous suit~ O. 2, R, 2 does not: 
apply to fresh suit — (Obiter.) 

Obiter — Tbe intention under 0. 9 B. 4, is that th» 
plaintiff should be put in the same position as if th» 
first suit bad never been brought, subjaot oolj—tcr- 
limltatioD, and payment of court-fees and he cannob 
be said to be ‘afterwards’ suing for any additional claink. 
which ‘for the purposes of’ O. 2, B^ arises on what* 
that rule makes 'the same cause ol action.” [Para 12} 

Annotation t (’44-Com.) Civil P, C., O. 2 B. 2 N. 22. 

[Para 12> 

Cases re/erred 

1. (’18) 45 Oal. 805 : 6 A. I. B. 1919 Cal. 904 : 47 I. (V 
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Roxburgh J. — This ia an appeal from a de> 
oree of tbe Distriot Jadge of Murshidabad, affirm¬ 
ing a decree of the Bubordinate Judge of ^rham- . 
pore dismiBsing the plaintiffs’ Buit for patni rent* 
and cesses for the years 1345 and 1346. ' 

[ 2 ] The plaintiffs previously brought Suit NOi. 

667 of 1941 in the second Court of tbe Munsif aft 
Jangipore for the rent of the same patni tenure- 
for the year 1344 on 2nd Baisakh 1648 (l6tb 
April 1941) when the rent for the-yBars 1846,134^ 
had already fallen due. That suit was dismissed ^ 
for default on loth April 1942. The present aoifc 1 
was brought on I6th April 1942. I 

[3] It is found by iSth the Courts that the J 
rent for 1344 had been-psid amioably before lOtb 1 
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April 1942 vhen Suit NO. 657 of 1941 was dia. 
missed by the following order "plaintifE's pleader 
states that be baa no instruotioo. Ordered, dis¬ 
missed for default.” The defendants claim that 
the present suit is barred by the terms of o. 2, 
B. 2, Civil P. C. In the lower Courts the plain¬ 
tiffs contended that the former suit was dis¬ 
missed under O. 9, R. 3 of the Code, and that 
they are permitted to bring a fresh suit under 

the terms of O. 9. R. 4. 

[4] The trial Court held, (i) that 0.9, R. 4 is 
not applicable to the present case ; the suit was 
dismissed after full payment (2) that 0. 9, R. 4 

is controlled by o. 2 , R. 2 . 

[6] The appellate Court held (l) that it is by 
no means clear that the defendants were absent 
when the previous suit was dismissed for default, 
no evidence was given at the time of trial, and 
the point seemed to have occurred to the learned 
advocate for the Brst time during argument; (2) 
even assuming it was a case of dismissal under 
0. 9, R. 3, O. 9, R. 4 would not be applicable to 
enable the plaintiffs to bring a fresh suit on the 
same cause of action here, because admittedly 
the claim had been satisfied. 

[6] For the appellant the following points 
were urged before us (i) that the terms of the 
order of dismissal of the former suit quoted 
above are themselves sufficient to show that this 
was a case of dismissal under O. 9, R. 3 because 
there is no mention therein of presence of the 
defendants or their pleader and no order as to 
costs. (2) It is further urged on the basis of 
some remarks by Woodroffe J. in 45 Cal 305^ at 
p. 315 that.O. 2, R. 2 will not operate except 
where there is a decision and therefore whether 
the dismissal of the earlier suit is one under 
O. 9, R. 3 or R. 8, O. 2, R. 2 is no bar to the 
present suit. (3) That the object of O. 9, R. 4 
is to put the plaintiff in the same position (sub¬ 
ject to limitation) as if the suit had never been 
brought; the plaintiff is given the alternative to 
have the order of the dismissal set aside if he 
can explain his non-appearance, or to bring a 
fresh suit, the only difference being the effect of 
limitation, and the fact that he has to pay fresh 
court-fees. The case is similar to withdrawal 
with liberty to bring a fresh suit under o. 23, 
B. 1 and it has been recognised in 17 all. 53^ 
that in such a case the plaintiff may include in 
the fresh suit a relief he failed to claim m the 
earlier. (4) The general principle of o. 2, R. 2 is 
that the defendant shall not be troubled more 
than once for claims which the plaintiff is en¬ 
titled to make in respect of one cause of action. 
If he is allowed to reagitate the claim in the 
original suit there is no reason not to allow him 
to add claims he might have made in the original 
suit. (6) The words 'fresh suit* in 0. 9, B. 4 are 


not to be interpreted as 'identically the same 
suit afresh.' 

[7] In my opinion the plaintiffs' suit must- 
fail for either one or other of the two first rea¬ 
sons given respectively by the trial Court, and 
the lower appellate Court. The trial Court heldj 
that O. 9. R. 3 does not apply to the dismissal 
of the earlier suit as it was dismissed after pay¬ 
ment. Whatever the form of the dismissal, it is 
clear that in substance the suit was dismissed 
because the plaintiffs’ claim had been satisfied. 
If there be any frailty into this reason, then the 
first reason of the lower appellate Court suffices. 
I do nob think that the form of the order is suffi¬ 
cient in the absence of other evidence to esta¬ 
blish that the defendants were not present at' 
any rate through an instructed pleader, to see 
that the case was dismissed after they bad paid 
up the amount claimed therein. If so the dis¬ 
missal was under o. 9, R. 8. The onus to esta- 
blish that the dismissal was under o. 9, R. 3 is 
on the plaintiffs. 

[8] It is necessary then to consider whether 
0. 2, R. 2 is a bar to the present suit, assuming 
that the earlier suit was dismissed under 0. 9, 
R. 8. In the course of the discussion it will be 
helpful also to refer the terms of o. 9, Rr. 3 and 4 
though on the above view these rules do not 
directly come into question. 

[9l It is important to note that the special 
definition of cause of action applicable to the 
obligation to pay rent and claims for rent given 
by the explanation to 0. 2, R. 2 is "for the pur- 
poses of this rule." It has therefore no applica¬ 
tion to other rules. Again the difference between 
B. 9, and R. 3 of o. 9 should be noted, in the 
former there is a bar to bringing a fresh suit on 
the 'same cause of action.’ There is no bar in 
Rule 9 to the plaintiff bringing the present suit. 
It is not for the same cause of action, the 
extended definition in R. 2 does not apply. But 
this does not mean to say that O. 2, R. 2 itself, 
for which the extended definition does operate, 
does not bar the suit. In my opinion it clearly 
does. The plaintiffs are barred by R. 9 itself 
from bringing a fresh suit on the original cause 
of action, the obligation to. pay and claim for 
rent for 1344. Therefore in the present suit they 
are in the words of O. 2, R. 2 ‘afterwards’ suing 
for a claim which arose out of a cause of action 
which for the purposes of O. 2, R. 2 included 
successive claims for 1344, 1845, 1346 arising 
under the obligation to pay rent, and this they 
cannot do. 

[10] The second point taken for the appellants 
based on 45 Cal. 305^ may be considered in this 
connection. It is urged that as there was no deci¬ 
sion even taking the case as one of dismissal under 
o. 9, R. 8, then the authority of the remarks of 
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Woodroffee J., shows that 0. 2, B. 2 will not take 
effect to bar the present suit. The case dealt 
with was one of amendment of the plaint, and 
the learned Judge prefaced his remarks about 
O. 2, R. 2 by saying that the point showed more 
ingenuity than substance and that O. 2, R. 2 did 
not touch the matter before the Court. Never¬ 
theless be did however proceed to discuss the 
rule and say, "The rule says that ‘be shall not 
afterwards sue* that it is assumed there has been 
a suit carried to decision, 'and a subsequent 
suit.” The questions of the effect of 0.2, B. 2 in a 
case where there had been though not strictly a 
decision an order W'hieh barred a fresh suit on 
the same cause of action, i. e., under o. 9, R. 8, 
or where there had been an order under 0.9, R. 3 
where a fresh suit was expressly permitted sub. 
ject only to the bar of limitation, were not before 
the Court in that case and were not decided; 
the remarks of the learned Judge are certainly 
entitled to the greatest respect, but I respectfully 
think too much should not be made of the use 
of the w’ord ‘decision’ in the remark quoted. 

[11] We may again refer to the provisions of 
Rr. 4 and 9 and compare them. In both the 
plaintiff may revive his original suit if be satis- 
ffes the Court of the reasons for bis non-appear¬ 
ance. If he dees so succeed then he might in 
Either case on the authority in 45 cal. 305^ 
apply to amend his plaint to add an omitted 
claim. If he fails then under O. 9, R. 4 he is at 
full liberty to bring a fresh suit without qualifi¬ 
cation as to the same cause of action; there is 
no bar except the possible one of limitation, 
which is expresS|ly mentioned. If he fails under 
B. 9 however then he cannot bring a suit on the 
same cause of action. 

[12] Though it is not strictly necessary to 
decide the point in this case, it seems to me that 
the intention under O. 9, R. 4, is that the plaintiff 
should be put in the same position as if the first 
suit had never been brought, subject only to 
limitation, and payment of court-fees ^as was 
;heli for a withdrawal under 0. 23, R. 1 in the 
Allahabad case in 17 ALL. 53* and he cannot be 


said- to be ‘afterwards* suing for any additionati 
claifn which ‘for the purposes of* o.' 2, R. 2 arisesf 
on what that rule makes 'the sapie cause of! 
action*. 

[13] On the other hand, where the disB^issal 
of the earlier suit is under 0. 9, R. the 
plaintiff cannot bring a suit again on the^.^same 
cause of action*, i. e., the actual cause al4otioD 
as made out in the earlier suit, then if .be brings 
a suit for remaining claim, which may be a 
different cause of action under 0. 9, R. 9 and not 
barred by its terms, but is the 'same cause of 
action* for the purposes of o. 2 , R. 9, then he' is 
clearly ‘afterwards’ suing, in my opinion, in 
respect of the additional claim, and O. 2, R. 2 
operates a bar. 

[14] I would therefore uphold the decree of 
the lower appellate Court for either one or the 
other of the two first reasons of the lesp^tive 
Courts as set out above. I am unable to agree 
with the second reason given by the trial Court, 
and I also cannot accept the second reason given 
by the lower appellate Court. If the dismissal 
of the earlier suit was really under O. 9, B. 3 
then the plaintiffs here are permitted under R. 3 
to bring a fresh suit on the cause of action, the 
claim of rent for 1346 and 1346. As I^ have said 
o. 2, R. 2 does not operate to bar the latter suit, 
and it is immaterial whether in the meantime or 
even before the disposal of the earlier suit the 
claim had been satisfied. If fee ^fend:aiita wish 
to rely on the amicable payment before the dis¬ 
posal of the last suit they must show feat the 
plaintiff baa failed to establish that the dismissal 
was made under o. 9, B. 3. In fact I agree feat 
they have so succeeded. For these, reasons I 
would dismiss the appeal with costs. 

ri5] Blank J_I agree feat fee appeal be 

dismissed with costs for either or both pf the first 
two reasons of the respective Courts as set out 
in the judgment of my learned brother, which 
I have had the advantage of perusing. 

R.G.D. Appeal dismissed, 
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